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The  County  of  Richland,  Pltfls  in  Error,  t.  The  County  of 
Lawrence,  Defts  in  Error. 

ERROR  TO  LAWRENCE. 

The  money  appropriated  by  the  ao-t  to  establish  and  maintain  a  general  system  of 
Internal  Improvements ,  approved  Feb'y  27, 1837, to  the  counties  through  which 
no  railroad  or  canal  was  provided  to  be  made ,  was  subject  to  legislative  control, 
and  until  definitely  appropriated  might  have  been  resumed  or  diverted  at  the 
will  of  the  legislature,  prior  to  the  passage  of  the  law  of  1845,  which  gave  the 
money  absolutely  to  certain  counties. 

The  state  may  make  a  contract  with,  or  a  grant  to  a  municipal  corporation,which 
it  cannot  impair  or  resume. 

A  grant  made  to  a  public  corporation  for  purposes  of  private  advantage,although 
the  public  derives  a  common  benefit  therefrom,stands  on  the  same  footing  that 
it  would  have  done,  had  it  been  made  to  any  body  of  persons. 

PViblic  or  municipal  corporations  existing  only  for  public  purposes,  possessmg 
only  such  i^owers  as  are  granted  to  them,  are  subject  at  all  times  to  the  control 
of  the  legislature. 

This  was  a  bill  filed  in  the  Lawrence  Circuit  Court,  by  Rich- 
land County,  for  the  purpose  of  obtaining  from  the  former  for 
the  benefit  of  the  latter  county,  a  portion  of  the  fund  appropria- 
ted by  the  legislature  in  1837  for  the  benefit  of  such  counties 
as  had  not  an;y  railroad  or  canal  passing  through  them.  By  vir- 
tue of  this  law,  Lawrence  County  received  the  sum  of  $11,125  00  ; 
subsequently  to  this  appropriation,  Richland  County  was  created 
out  of  the  County  of  Lawrence  and  the  County  of  Clay.  After 
the  County  of  Richland  was  created,  the  legislature  passed  a 
law,  directing  that  Lawrence  County  should  pay  out  of  the  fund 
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received  as  aforesaid,  to  Richland  County,  such  proportion  of 
the  fund,  as  the  population  of  Richland  County  or  that  part  of 
the  territory  taken  from  Lawrence  County,  as  compared  with 
the  whole  population,  should  show  Richland  County  entitled  to 
have. 

Lawrence  County   refused  to  pay  any  portion  of  the  fund  for 
the  benefit  of  Richland  County.     This  bill  was    filed  to   compe  1 
Lawrence  County  to  pay  over  the  money.     The  bill     was  dis- 
missed for  want  of  equity,  at  the  September  Term,  1849,  of  the 
Lawrence  Circuit  Court. 

Richland  County  sued  out  this  writ  of  error,  assigning  for  error 
the  dismissal  of  the  bill. 

A.  KiTCHELL,  for  County  of   Richland. 

It  is  insisted  that  the  statute  in  question  violates  Sec.  10,  Art. 
1,  of  the  Constitution  of  the  D.  S.,  because  it  impairs  the  obliga- 
tion of  a  contract.  And  that  it  violates  Sec.  1,  Art.  1,  of  the 
State  Constitution,  because  it  is  an  assumption  of  judicial  powers. 
A  statute  should  never  be  decided  to  be  unconstitutional,  except 
in  cases  of  clear  necessity.  Dorman  v.  Lane,  3  Scam.  240  ;  The 
People  v.  Marshall,    1   Gil.    688. 

The  act  does  not  impair  the  obligation  of  a  contract.  The 
County  is  a  public  corporation  and  subject  to  legislative  control, 
she  cannot  enter  into  a    contract  with  the    state. 

Sec.  4  Schedule  of  the  Constitution;  1  Greenleaf  Ev.  §  331; 
2  Kent  274,  305  ;  3  Story's  Com.  on  Const.  260  ;  The  People  v. 
Wren,  4  Scam.  273 — 4  ;  Coles  v.  The  County  of  Madison,  Breese 
120  ;  Commonwealth?).  Bent,  1  Missouri,  170-1  ;  Rush  n.  Ship- 
man,  4  Scam.  191  ;  The  People  v.  Morris.  13  Wend.  337  ;  Holi- 
day-u.  The  People,  5  Gill.  216  ;  Dartmouth  College  case,  Peters 
Condsd.  Rep.  538,  556,  561. 

The  entire  subserviency  of  a  county  to  legislative  control  being 
established,  the  power  to  interfere  with,  take  and  dispose  of 
the  funds,  follows  necessarily.  Shaw  v.  Dennis,  o  Oilman,  417  ; 
Thomas  v.  Leland,  24  Wend.  63. 

Admitting  the  county  could  not  be  deprived  of  moneys  or 
funds,  which  belong  to  the  county  for  ordinary  purposes  of 
expenditure  ;  yet  the  fund  in  question  was  a  special  public  fund, 
deposited  with  the  county  for   special  purposes.     The    county 
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was  but  the  trustee  for  the  public  use.  The  legislature  continued 
to  exercise  control  over  this  appropriation,  until  1845,  when  it 
was  given  up  wholly  to  the  Counties.  Acts  of  1845.  p.  50  ;  Acts 
of  1839,  p.  44,  81,  258,  261  ;  The  People  v.  Moon,  3  Scam.  126; 
The  County  of  Pike  v.  The  State,  llth  Ills.    R.  203. 

The  act  is  not  an  assumption  of  judicial  powers.  Shaw  v. 
Dennis,  5  Gil.  407  ;  People  u.  Moon,  3  Scam.  126  ;  Thomas  v. 
Leland,  24  Wend.  Q5. 

The  power  of  the  legislature  is  only  limited  by  the  constitu- 
tion of  the  state,  and  of  the  U.  States.  While  her  acts  are  kept 
within  those  limits,  her  power  is  omnipotent  for  all  purposes  of 
legislation.  Sawyer  v.  The  City  of  Alton,  3  Scam.  127  ;  Mason 
V.  Wait  et  al.,  4  Scam.  134. 

W.  B.   ScATES  &  tJ.  i\  LiNDER,  for  the  County  of  Lawrence. 

This  "money  has  long  since  been  paid  to  Lawrence  County  by 
the  State,  and  disposed  of  by  her,  as  shown  by  the  bill. 

Counties  are  created  bodies  "  corporate  and  politic,"  and 
authorised  to  sue  and  be  sued,  in  the  name  of  each  county  respec- 
tively. R.  L.  1833,  p.  139,  sec.  1  ;  1  Scam.  97;    5  Gill.  513. 

They  are  made  capable  of  taking,  holding,  and  disposing  of 
lands,  chattels,  &c.,  by  deed,  &c.  R.  L.  1833,  Sees.  2,  3,  4  ;  1 
Scam.  97;  5  Gil.  513. 

Also  to  appoint  agents,  &c.,  whose  contracts  are  binding 
upon  the  county.     R.  L.  1833,  Sec  5. 

County  Commissioners  are  agents  of  the  "  county,"  in  the 
management  of  their  suits,  &c.  R.  L.  1833,  Sec.  1,  3  ;  1  Scam. 
97  ;  5  Gil.  513. 

Fines  and  penalties  are  given  to  the  Commissioners'  Court  for 
the  use  of  the  county  treasury.  R.  L.  1833,  p.  141,  sec.  1. 

The  legislature  has  also  organized  a  separate,  distinct  jurisdic- 
tion for  municipal  and  political  purposes,  viz:  "  the  County 
Commissioners'  Court,"  and  invested  it  With  certain  limited  judi- 
cial and  ministerial  powers,  to  be  exercised  for  the  benefit  of  the 
inhabitants  of  the  county,  for  public,  politic,  municipal,  and 
police  purposes.  R.  L.  1833.  p.  142,  Sees.  1  to  12  inclusive. 

"  Public  and  municipal  corporations  may  stand,  as  to  grants 
made  to  them  by  the  state,  on  the  same  footing  as  would  any 
individual  or  private  corporation,  upon  whom  like  special  fran- 
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chise  may  have  been  conferred."  Angel  &  Ames  on  Corp.  30, 
31  ;  Bailey  v.  Mayor,  &c.,  N.  Y.,  3  Hill,  531. 

A  public  municipal  corporation,  besides  the  powers  granted 
for  public  purposes,  may  also  have  other  powers  and  rights  in 
relation  to  property,  and  these  powers  and  rights  ought  not  to 
be  confounded.  3  Hill,  531  ;  Modalay  v.  East  India  Co.,  1  Brown 
Ch.  R.,  469  ;  1  Scam.,  97  ;  5  Gill.,  513. 

The  legislature  may  alter,  modify,  or  destroy  the  corporation 
and  its  powers,  but  it  has  no  more  constitutional  power  over  its 
rights  of  property,  its  contracts,  &c.,  than  it  has  over  those  of 
individuals  and  private  corporations.  Angel  &  Ames  on  Corp., 
31,  note  1  ;  Bowdoinham  v.  Richmond,  6  Greenleaf ,  113  ;  2  Kent 
Com.,  305  and  306,  note  b. 

But  the  legislature  has  no  power  to  impair  the  obligation  of  a 
contract,  and  this  applies  equally  to  property  in  possession,  under 
contracts  executed,  or  to  "  grants,"  and  Avhether  by  the  state 
or  individuals.  3  Story  Com.  Const. ,  241 ,  242 ,  243 ,  sec.  1370  to 
1374  inclusive  ;  State  of  Marj'land  n.  Bait.  &  Ohio  R.  R.  Co.,  3 
How.,  548. 

So  grants  of  land  by  the  State  are  irrevocable,  whether  made 
to  "  parishes,  towns,  or  private"  persons.  3  Story  Com.  Const., 
257-8  ;  Terret^.  Taylor,  3  Cond.,  259  ;  Town  of  Pawlet  v.  Clark 
et  al.,  2  Cond.,  418  ;  Fletcher  v.  Peck,  2  Cond.,  208. 

And  so,  by  a  party  ^of  reason,  would  be  a  grant  or  gift  of 
money  or  property. 

The  defendant  claims,  therefore,  that  by  the  grant  of  this  money 
by  the  state,  and  after  its  receipt,  it  became  the  property  of 
Lawrence  County,  for  the  use  of  the  inhabitants  of  the  county  for 
the  objects  intended  by  the  gift,  and  consequently  beyond  legis- 
lative assumption,  without  a  violation  of  the  Constitution  of  the 
United  States  and  of  this  state.  Clause  1,  Sec.  10,  Ai't.  1,  const. 
U.  S. ;  Sec.  1,  2,  Aj-t.  1,  Const.  Ills.  ;  Sec.  16,  Art.  8,  Const.  111. 

The  act  of  Feb.  21,  1843,  which  gives  Richland  county  a  por- 
tion of  this  money,  is 'unconstitutional  and  void,  being  in  viola- 
tion of  both  constitutions.     Ibid. 

It  adjudges  Lawrence  county  to  b  e  indebted  to  Richlande 
county,  and  imposes  a  penalty  for  non-payment,  and  therefor 
is  unconstitutional  and  void.  Sec-  1,2,  Art.  1,  const.  Lis.  ;  Sec. 
16,  Art.  8,  const.  Ills. 

The  legislature  cannot  take  the  property   of  one  individual, 
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county,  or  coi-poration,  and  give  it  to  another,  or  apply  it  to 
public  uses  without  just  compensation,  or  by  consent ;  which  is 
here  attempted.  Sed.  8, 11,  Art.  8,  Const.  Ills.  ;  County  of  Hamp- 
shire V.  County  of  Franklin,  16  Mass.,  75  ;  Bowdoinham -w.  Rich- 
mond, 6Greenlea£,  112  ;  2  Wend.,  135  ;  16  Conn.,  171,  172  ; 4 
Mass.,  329,  390. 

Neither  can  the  legislature  adjudge  an  individual,  county, 
town,  or  corporation,  to  be  indebted  to  another.  Dorman  v. 
Lane,  3  Scam.,  240  ;  Sec  .1,2,  Art.  1,  Const.  Ills.  ;  16  Mass., 
75  ;  6  Greenleaf,  112. 

Nor  can  they  constitutionally  act,  where  the  consequences  of 
the  act  lead  to  the  creation  of  a  debt,  or  the  fixing  of  a  liability 
or  debt  upon  another — as  by  legalizing  the  marriage  of  a  female 
pauper,  they  cannot  change  her  residence  to  that  of  her  husband, 
and  so  charge  another  town,  with  her  maintenance.  Inhabitants 
of  Brunswick  -y.  Inhabitants  of  Litchfield,  2  Greenleaf,  28. 

So  in  this  case,  by  the  organization  of  a  new  county,  partly 
out  of  the  County  of  Lawrence  and  partly  out  of  Clay,  the  legis- 
lature cannot  create  an  indebtedness  from  Lawrence  to  the  new 
County. 

The  state  has  no  power,  without  the  consent  of  parties,  to 
compel  them  to  submit  to  a  special,  certain  mode  of  adjustment 
and  settlement  by  arbitration  of  disputes  about  property,  though 
the  state  be  a  party.     Little  v.  Frost,  3  Mass.,  116. 

Nor  suspend  a  particular  provision  of  law  for  the  benefit  of 
one  individual,  by  which  a  liability  of  another  is  revived.  Hol- 
den  V.  James,  admr. ,11  Mass.,  396. 

Having  established  these  positions  and  principles  by  the  forego- 
ing authorities,  the  defendant  would  present  the  following  cases, 
in  which  it  was  holden  that  property  was  vested  in  the  inhabi- 
tants of  towns  by  dedications  of  the  proprietors  to  public  uses. 

Lebanon  v.  Warren  County,  9  Ohio,  80  ;  Le  Clerc  et  al.  t. 
The  Trustees  of  Gallipolis,  7  Ohio  ;  217  ;  The  State  of  Maryland 
V.  The  Baltimore  &  Ohio  R.  R.  Co.,  3  Howard,  548  ;  New  Orleans 
V.  The  United  States,  10  Peters,  720. 

Trumbull,  J.  The  County  of  Richmond  filed  a  bill  in  chan- 
cery against  the  County  of  Lawrence,  alleging  that  the  latter  was 
one  of  those  counties  throug;h  which  no  railroad  or  canal  was 
provided  to  be  made,  by  the  act  to  establish  and  maintain  a  gen- 
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eral  system  of  Internal  Improvements,  approved  Feb'y  27,  1837  ; 
that  thel5tli  division  of  sec.  18  of  said  act  declared,  "There  shall 
be  appropriated  the  sum  of  two  hundred  thousand  dollars  of  the 
first  moneys  that  shall  be  obtained  under  the  provisions  of  this 
act,  to  be  drawn  by  the  several  counties  in  a  ratable  proportion 
to  the  census  last  made,  through  which  no  railroad  or  canal  is 
provided  to  be  made  at  the  expense  or  cost  of  the  State  of  111- 
uois  ;  which  said  money  shall  be  expended  in  the  improvement 
of  roads,  constructing  bridges,  and  other  public  works  ;"  that  the 
County  of  Lawrence,  in  November,  1838,  received  her  ratable 
proportion  of  said  fund,  amounting  to  'eleven  thousand  one  hun- 
dred and  tAventy-five  dollars  ;  that  in  1841,  the  County  of  Rich- 
land was  created,  being  formed  in  part  from  the  County  of  Law- 
rence ;  that  at  the  time  of  the  formation  of  the  County  of  Rich- 
land but  a  small  portion  of  the  fund  received  by  Lawrence 
County  had  been  expended  ;  and  that  the  legislature  by  an  act 
entitled,  "An  act  for  the  relief  and  benefit  of  Richland  County," 
approved  Feb'y  21,  1843,  provided  as  folloAvs:  "That  the  County 
of  Richland  shall  be  and  is  hereby  authorized  to  demand  and 
receive,  from  the  County  of  Lawrence  her  proportion  of  said 
appropriation,  according  to  the  following  terms  and  conditions  : 
first,  the  census  for  the  State  of  Illinois,  for  one  thousand  eight 
hundred  and  forty,  shall  be  taken  as  the  latio  of  population  in 
said  counties  ;  second,  that  part  of  the  County  of  Richland  which 
was  taken  off  the  County  of  Lawrence,  shall  be  entitled  to 
receive  of  the  fund  which  the  County  of  Law'rence  received  of 
said  appropriation,  a  proportionate  share,  according  to  the  rela- 
tive number  of  inhabitants  in  said  part  of  Richland  County, 
compared  with  the  inhabitants  of  the  present  County  of  Law- 
rence, as  exhibited  in  the  State  census,  for  one  thousand  eight 
hundred  and  forty."  The  act  further  goes  on  to  provide  that  if 
any  portion  of  said  fund  had  been  expended  in  that  part  of 
Lawrence  Countv  Avhich  was  stricken  off  to  Richland,  that  it 
should  be  deducted  from  the  sum  due  Richland,  that  Lawrence 
should  be  entitled  to  pay  the  balance  in  notes  ;  that  Richland 
should  bear  her  proportion  of  the  losses  which  Lawrence  might 
have  sustained  in  loaning  the  fund  ;  that  the  county  commission- 
ers of  the  respective  counties  should  meet  and  make  a  settlement, 
and  that  in  case  the  County  of  Lawrence  refused  to  comply  with 
the  requisitions  of  the  act,  the  County  of  Richland  should  be 
entitled  to  bring  suit,  &c. 
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The  bill  alleges  a  refusal  by  Lawrence  County  to  comply  with 
the  foregoing  act,  and  prays  for  a  settlement  and  payment  to 
Ri'^hland  County  of  the  sum  due  her  under  the  provisions  of 
said  laws. 

The  circuit  court  disnsissed  the  bill  for  want  of  equity.  A 
single  question  has  been  submitted  for  the  consideration  of  this 
Court,  which  is,  the  constitutionality  of  the  "  Act  for  the  relief 
and  benefit  of  Richland  County." 

It  is  insisted  on  the  part  of  the  County  of  Lawrence,  that  the 
legislature  having  omitted  in  the  act  creating  the  County  of 
Richland  to  provide  for  a  distribution  of  said  fund,  could  not  do 
so  by  a  subsequent  act ;  that  by  the  receipt  of  the  money  it 
became  the  property  of  Lawrence  County  for  the  use  of  the 
inhabitants  thereof,  and  was  beyond  legislative  control. 

The  provisions  of  the  Constitution  supposed  to  be  violated  are 
Sec.  10,  Art.  1,  of  the  Constitution  of  the  U.  S.,  and  Sec.  16,  Art. 
8,  of  the  old  Constitution  of  Illinois,  which  inhibit  the  passage 
of  any  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts ;  also  the  1st  and  2d  sections  of  the  1st  Art.  of  the  Constitu- 
tion of  this  State,  which  provide  for  a  distribution  of  the  powers 
of  government  into  three  distinct  departments,  and  that  one 
department  shall  not  exercise  the  poAvers  belonging  to  either  of 
the  others.  Without  determining  whether  it  is  competent  for 
the  legislature  to  control  all  the  funds  and  property  belonging 
to  a  public  municipal  corporation,  like  a  county,  it  is  clear  that 
they  had  the  right  to  control  this  fund.  The  case  showed  that 
the  greater  portion  of  it,  and  more  than  sufiicient  to  pay  Rich- 
land County  what  might  be  coming  to  her,  was  still  unexpended. 

The  law  did  not  grant  the  money  to  Lawrence  County  or  the 
inhabitants  thereof,  but  simply  appropriated  it  to  be  drawn  by 
the  county  and  expended  in  the  improvement  of  roads,  con- 
tracting bridges,  and  other  public  works.  To  hold  that  the 
money  belonged  absolutely  to  Lawrence  County  would  be  a 
misinterpretation  of  the  act  juaking  the  appropriation.  As  well 
might  it  be  insisted,  that  the  millions  of  dollars  appropriated  by 
the  same  act  and  directed  to  be  expended  in  the  construction  of 
railroads  throughout  the  State,  belonged  to  the  board  of  commis- 
sioners of  public  works,  who  were  to  make  the  expenditure. 

The  money  in  this  instance  was  appropriated  out  of  the  funds 
received  by  the  State  for  purposes  of  Internal  Improvements,  and 
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was  directed  to  be  drawn  and  expended  by  the  county  officers 
in  a  particular  manner.  Before  its  expenditure,  we  cannot  doubt 
that  the  legislature  had  entire  control  over  the  fund,  either  to 
resume  it  altogether,  or  to  change  the  purposes  for  which  it  was 
originally  designed  to  be  expended. 

There  was  no  contract  here  between  the  State  and  Lawrence 
County,  either  at  the  time  the  appropriation  was  made,  or  when 
the  county  received  the  money.  The  county  was  the  mere  agent 
of  the  state  for  the  disbursement  of  a  certain  amount  of  the 
money  of  the  state  as  she  directed. 

That  the  state  may  make  a  contract  with,  or  a  grant  to  a  pub- 
lic municipal  corporation,  which  it  could  not  subsequently  impair 
or  resume,  is  not  denied  ;  but  in  such  case,  the  corporation  is 
to  be  regarded  as  a  private  company,  A  grant  may  be  made 
to  a  public  corporation  for  purposes  of  private  advantage  ,  and 
although  the  public  may  also  derive  a  common  benefit  there- 
from, yet  the  corporation  stands  on  the  same  footing  as  respects 
such  grant,  as  would  any  body  of  persons  upon  whom  like  pri- 
vileges were  conferred. 

Public  or  municipal  corporations,  however,  which  exist  only 
for  public  purposes,  and  possess  no  powers  except  such  as  are 
bestowed  upon  them  for  public,  political  purposes,  are  subject 
at  all  times  to  the  control  of  the  legislature,  which  may  alter, 
modify,  or  abolish  them  at  pleasure.  2  Kent's  Com.,  305  ;  Bai- 
ley «.  City  of  New  York,  3  Hill,  531.  (a) 

The  case  of  Hampshire  v.  Franklin,  16  Mass.,  76,  so  much 
relied  upon  in  argument,  was  wholly  unlike  the  present. 

In  that  case  the  money  sought  -to  be  recovered  by  the  new 
county  had  belonged  to  the  old  one  before  the  division  ;  was 
never  the  property  of,  or  received  from  the  state,  yet  in  that  very 
case,  although  the  Court  held  that  it  was  not  competent  for  the 
legislature  to  create  a  debt  from  one  corporation  to  another,  it 
was  at  last  decided  that  Franklin  was  entitled  to  recover,  upon 
the  ground  of  assent  on  the  part  of  Hampshire,  though  the  evi- 
dence of  such  assent  as  shown  by  the  case  is  not,  to  say  the 
least,  very  apparent. 

Had  the  fund  appropriated  by  the  Internal  Improvement  Act 
of  1837,  to  be  drawn  by  the  counties  through  which  no  public 
works  were  to  be  constructed,  been  absolutely  given  to  the  coun- 
ties, to  be  by  them  applied  to  any  and  all   purposes,  as  it  subse- 

(a)    Tnistees  &c.  vs.  Tatmao,  13  m.  K.  30,  and  notes. 
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quently  was  by  an  act  of  the  legisla;ure  passed  in  1845,  there 
would  be  much  more  plausibility  in  contending  that  the  legisla- 
ture could  not  afterwards  resume  the  fund. 

The  act  of  1845  cannot,  however,  have  any  bearing  upon  the 
case  under  consideration,  because  the  portion  of  the  fund  claimed 
by  Richland  County  had  been  previously  directed  to  be  paid  to 
her  by  a  specific  act,  which  is  not  repealed  or  affected  by  the 
general  law  of  1845.  The  County  of  Pike  Ti.  The  State,  11  Illi- 
nois, 203. 

The  other  objection  to  the  act  for  the  benefit  of  Richland 
County  is,  that  the  legislature  in  its  enactment  undertook  to  ex- 
ercise judicial  powers. 

The  act  does  not  profess  to  fix  the  amount  that  Richland 
County  shall  receive,  and  if  it  did,  we  do  not  know  that  it  would 
be  objectionable  in  a  constitutional  point  of  view  ;  but  it  simply 
provides  for  the  equitable  distribution  of  a  fund  over  which  the 
-  legislature  at  the  time  had  entire  control,  and  authorizes  the 
bringing  of  suit  in  case  the  County  of  Lawrence  should  refuse 
to  settle  as  provided  by  the  act.  We  can  see  nothing  of  a  judi- 
cial nature,  or  which  the  legislature  might  not  properly  do  in 
the  act  in  question. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Decree  reversed. 


>  ^  ^  ^  » 


Andrbw  Mather,  Pltff  in  Error,  v.  The  People  of  the  State 
OF  Illinois,  Defts  in  Error. 

ERROR  TO  ItlADISON. 

The  death  of  the  principal  in  any  recognizance,after  forfeiture  thereof  but  before 
judgment  rendered  upon  the  Scire  Facias  issued  thereon,  may  be  pleaded  by 
the  securities,  in  discharge  of  such  recognizance. 

Elisha  W.  Dunn,  on  the  eleventh  day  of  February,  1850, 
entered  into  a  recognizance  before  Charles  Cook,  a  justice  of  the 
peace  for  Madison  county,  with  Andrew  Mather,  the  plaintiff  in 
error,  as  his  surety,  to  appear  at  the  next  terF*  of  the  Madison 
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Circuit  Court,  to  answer  a  charge   of  having  in  his  possession 
counterfeit    coin,  and  apparatus  for   making  the  same. 

At  the  next  term  of  the  said  court,  being  the  March  term, 
1850,  an  indictment  for  counterfeiting  was  found  against  said 
Dunn,  and  he  failing  to  appear,  the  recognizance  was  forfeited, 
and  a  scire  facias  ordered,  returnable  to  the  next  term.  At  the 
next  tenn  of  the  Circuit  Court,  being  the  August  term,  1850, 
the  said  Andrew  Mather  appeared,  and  waived  service  of  process 
(no  scire  facias  having  been  served  on  him)and  plead  in  discharge 
of  his  recognizance,  that  the  said  Dunn,  since  the  last  term  of 
the  court,  to  wit,  on  the  18th  day  of  April,  A.  D.  1850,  depart- 
ed this  life.  To  this  plea  the  prosecuting  attorney  interposed  a 
demurrer,  which  was  sustained  by  the  court,  and  a  judgment 
rendered  against  Mather  for  the  amount  of  the  recognizance. 
To  reverse  this  judgment,  rendered  by  Underwood,  Judge,  at 
August  term,  1850,  Mather  brings  the  case  to  this  court  by  writ 
of  error,  and  assigns  for  error  that  the  court  below  should  have 
overruled  the  demurrer  and  given  judgment  for  the  people. 

Davis  &  Edwards,  and  J.  GiLLESPiei,  for  Pltff  in  Error. 

The  iQxmhail  applies  as  well  to  a  ci^minal  as  to  cixiil  proceed- 
ings. Jacobs'  Law  Diet.  vol.  1,  p.  208  ;  Bouvier's  Law  Diet.  vol. 
1,  p.  163 — 4  ;  8th  Amendment  to  the  constitution  of  the  U.  S. 

The  10th  section  of  the  act  concerning  bail,  R.  S.  of  1845,  p. 
83  applies  to  all  cases,  criminal  as  well  as  civil.  The  8th,  12th, 
and  18th  sections  are  expressly  made  applicable  to  ciml  cases. 
The  loth  section  extends  by  its  terms  to  all  cases. 

If,  however,  the  above  is  not  correct,  it  is  still  insisted  that 
the  196th  section  of  the  criminal  code,  R.  S.,  p.  187,  enters  into 
and  forms  part  of  the  recognizance,  and  gives  to  the  surety  the 
ri^ht  to  deliver  up  the  principal,  in  discharge  of  his  recognizance 
at  any  time  before  the  judgment  is  entered  up  against  him  upon 
the  ^S'c^.  Fa.     People  u.  Manney,  8  Cowen,  297. 

Where  a  man  is  prevented  by  the  act  of  God,  from  the  per- 
formance of  an  act  or  duty,  he  shall  be  discharged. 

P.  FowKB,  Dist.  Att'y,  for  the  people. 

To  show    that  the   statute  relating  to  bail  does  not  apply  to 
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criminal  cases,  1  Scam. ,  25  ;  3  Gilman,  355  ;  3  U.  S.  Dig. ,  p.  324, 
§24,§49,§83  ;  2  Supp.U.  S.  Dig.,  p.  693, §39  ;  3  Hamngton,333. 

Trumbull,  J.  This  case  presents  the  question,  whether  the 
death  of  the  principal,  subsequent  to  a  forfeiture  of  his  rocogni- 
zance,  discharges  the  bail. 

The  statute  declares,  R.  S.,  ch.  30,  §196  :  "  in  all  cases  of  bail 
for  the  appearance  of  any  person  or  persons  charged,  with  any 
criminal  offence,  the  security  or  securities  of  such  person  may, 
at  any  time  before  judgment  is  rendered  upon  scire  facias  to  show 
cause  why  execution  should  not  issue  against  such  security  or 
securities,  seize  and  surrender  such  person  or  persons,  charged 
as  aforesaid,  to  the  sheriff  of  the  county  wherein  the  recogni- 
zance shall  be  taken  ;-  and  it  shall  be  the  duty  of  such  sheriff  on 
such  surrender,  and  the  delivery  to  him  of  a  certified  copy  of  the 
recognizance  by  which  such  security  or  securities  are  bound,  to 
take  such  person  or  persons,  so  charged  as  aforesaid,  into  cus- 
tody, and  by  writing  acknowledge  such  surrender,  and  thereupon 
the  security  or  securities  shall  be  discharged  from  any  such 
recognizanc'e,  upon  payment  of   all  costs   occasioned  thereby.  " 

This  law  must  be  deemed  to  be  within  the  purview  of  the 
recognizance,  as  much  as  if   it  were  incorporated  therein. 

What,  then,  is  the  obligation  which  the  security  takes  upon 
himself  ?  It  is,  that  in  case  the  recognizance  is  forfeited,  he  will 
either  pay  the  amount  thereof,  or  surrender  up  the  principal 
before  judgment  is  entered  upon  ihe  scire  jacias  to  show  cause. 
The  surrender  of  the  principal  within  the  time  thus  prescribed, 
is  a  matter  of  right,  aud  the  surety  could  clearly  plead  it  in  bar 
of  proceedings  upon  the  scire  facias.  Beers  v.  Houghton,  9  Pet. 
330  ;  Champion  i).  Noyes,  2  Mas«.,  480. 

Such  being  the  right  of  the  security,  it  only  remains  to  inquire, 
whether  when  by  the  act  of  God  the  principal  is  taken  out  of 
the  custody  of  his  bail,  so  as  to  prevent  his  being  surrendered, 
it  is  equivalent  to  a  surrender. 

It  is  said  in  Co.  Lit.,  206,  a  ,  "If  a  man  be  bound  by  recog- 
nizance or  bond  with  condition  thafhe  shall  appear  the  next  term 
in  such  a  court,  and  before  the  day  the  conusee  or  obligor  dieth, 
the  recognizance  or  obligation  is  saved.  "  The  reason  given  is 
that  "the  bond  or  recognizance  is  a  thing  in  action,  and  execu- 
tory, Avhereof  no  advantage  can  be  taken  till   there  be  a  default 
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in  the  obligor  ;  and  therefore  in  all  cases  where  a  condition  of  a 
bond,  recognizance,  &c.,  is  possible  at  the  time  of  the  making  of 
the  condition,  and  before  the  same  can  be  performed,  the  condi- 
tion becomes  impossible  by  the  act  of  God,  or  of  the  law,  or  of 
the  obligee,  there  the  obligation  is  saved.  " 

Under  our  law  the  obligation  of  the  security  may  be  regarded 
as  executory,  until  the  rendition  of  judgment  against  him  upozj 
the  scire  facias.  He  has  till  then  to  surrender  the  principal,  but 
if  the  principal  dies  before  that  time  and  before  surrender,  that 
which  it  was  possible  for  him  to  have  performed  in  discharge  of 
his  obligation,  is  made  impossible  by  the  act  of  God.  The  for- 
feiture of  the  bond  does  not  absolutely  fix  the  liability  of  the 
security.  He  still  has  the  right  to  a  discharge  upon  the  surren- 
der of  the  principal,  aud  ought  not  to  be  prejudiced  by  his  death 
before  his  liability  is  absolutely  fixed.  At  the  common  law,  the 
bail  in  civil  suits  were  said  to  be  fixed,  if  the  principal  died  after 
the  return  of  non  est  inventus  upon  the  writ  oicapias  ad  satisfa- 
ciendum issued  against  him,  although  before  the  time  indulged 
by  the  rules  of  Court  for  his  surrender  had  elapsed.  If,  how- 
ever, the  principal  obtained  a  certificate  in  bankruptcy  between 
the  return  of  the  writ  and  the  time  allowed  for  his  surrender, 
the  surety  was  entitled  to  his  discharge. 

In  several  of  the  States,  under  statutes  authorizing  a  surrender 
of  the  principal  in  disciiai'ge  of  the  bail  at  any  time  before  judg- 
ment on  scire  facias  against  them,  a  similar  distinction  has  been 
drawn  as  to  the  effect  of  the  death  of  the  principal  and  his  dis- 
charge by  operation  of  law.  Champion  v.  Noyes,  2  Mass. ,  480  ; 
Olcott  V.  Lilly,  4  John.,  407  ;  Hamilton ^.Dunklee,  1  N.  H.,  172. 

In  other  States  the  Courts  have  recognized  no  such  distinction, 
but  have  held  that  the  death  of  the  principal  at  any  time  before 
the  expiration  of  the  period  allowed  by  law  for  his  surrender, 
could  be  pleaded  by  the  securities  in  their  discharge.  In  the 
case  of  The  Bank  of  Mount  Pleasant  n.  Pollock,  1  Ohio,  27,  it 
was  held  that  the  death  of  the  principal  could  not  prejudice  the 
right  of  his  bail,  who  had  till  the  return  of  the  scire  facias  to 
make  the  surrender.  The  Court  say  in  that  case  :  "the  bail  do 
not  undertake  for  the  life  of  the  principal,  but  for  his  surrender 
if  alive.  They  are  discharged  by  his  death.  The  limitation  of 
the  English  rule  is  not  adopted  by  the  legislature,  and  the  Court 
have  no  authority  to  insert  it  by  interpolation,  "     So  in  Georgia, 
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bail  may  surrender  their  principal  in  discharge  of  their  liability, 
at  any  time  before  final  judgment  against  them,  but  not  after- 
wards ;  and  it  is  held,  that  the  death  of  the  principal  before  such 
judgment,  discharges  bail.  Griffin  v.  Moore,  2  Kelly,  321.  In 
this  state  it  is  expressly  declared  by  statute,  that  "in  all  actions 
against  bail,  it  shall  be  lawful  lor  the  bail  to  plead  in  bar  of  such 
actions,  the  death  of  the  principal  before  the  return  day  of  the 
process  against  the  bail."      R.  S.  ch.  14,  §10. 

This  statute,  however,  has  no  application  to  proceedings 
against  bail  upon  a  recognizance  in  a  criminal  case.  The  only 
question  therefore  is,  whether  in  the  absence  of  any  statute 
expressly  authorizing  it,  the  bail  can  plead  in  discharge  of  their 
obligation  the  death  of  the  principal,  when  it  occurs  before  the 
time  for  his  surrender  has  expired. 

The  authorities  all  agree,  that  the  discharge  of  the  defendant 
by  operation  of  law,  would  be  a  good  defence  for  the  bail  in 
such  a  case,  but  some  of  them  hold  that  his  death  would  not. 
The  reason  for  this  distinction  is  not  very  obvious.  Particularly 
when  the  person  only  of  the  debtor  is  discharged  under  an  insol- 
vent law,  as  was  the  case  in  9  Peters,  330,  before  referred  to, 
where  it  was  expressly  held  that  the  bail  could  plead  such  dis- 
charge in  bar  of  proceedings  against  them.  It  can  make  bat 
little  difference  to  the  bail  whether  the  principal  is  taken  from 
his  custody  by  operation  of  law  or  by  the  act  of  God.  In  either 
event  he  is  beyond  his  control.  Whatever  might  be  the  rule  in 
proceedings  upon  bail  bonds  given  in  civil  suits  in  the  absence 
of  any  express  statute  upon  the  subject,  we  think  it  clear,  that 
no  such  distinction  should  exist  as  to  the  liability  of  bail  in  a 
criminal  case. 

The  case  of  The  People  v.  Manning,  8  Cowen,  297,  was  analo- 
gous in  principle  to  the  present.  There  the  action  was  against 
the  bail  upon  a  recognizance  of  the  sheriff  to  appear  and  answer 
for  a  contempt,  and  it  was  contended  in  that  case,  as  in  this,  that 
the  recognizance  was  analogous  to  that  of  bail  in  a  civil  suit, 
where  the  death  of  the  principal  after  the  bail  are  fixed,  cannot 
be  pleaded.  The  Court,  however,  held  that  the  cases  were  not 
analogous.  That  the  bail  were  not  fixed  by  the  failure  of  the 
sheriff  to  appear,  and  that  his  bail  could  plead  his  subsequent 
death  in  bar  of  a  suit  against  them. 

The  bail  in  a  civil  suit  undertake,  that  the  defendant  shall  pay 
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or  surrender  his  body  in  execution,  or  that  they  will  pay  for 
him,  while  in  a  criminal  case,  the  undertaking  is  simply  that  the 
accused  will  appear  and  answer.  The  accused  may  never  be 
convicted  of  the  offence,  or  if  convicted  he  is  discharged  from 
human  punishment  quite  as  effectually  by  death,  as  he  could 
possibly  be  of  his  debts  by  a  certificate  of  bankruptcy.  The  lia- 
bility of  the  principal  undoubtedly  became  fixed  by  the  forfeiture 
of  his  recognizance,  but  the  statute  gives  his  security  further 
time  within  which  to  discharge  themselves,  and  of  the  benefit  of 
this  provision  they  ought  not  to  be  deprived  by  the  death  of 
the  principal,  (a) 

The  demurrer  to  the  plea  of  the  security  was  therefore 
improperly  sustained,  and  for  that  reason  the  judgment  is  rever- 
sed and  the  cause  remanded. 

Judgment  reversed. 


«»  •  ♦» 


The  Gro\-ERNoR  of  the  State  of  Illinois,  for  the  use,  &c., 
Pltff  in  Error,  -y.  Edward  H.  Hidgway,  et  al.,  Defts  in  Error. 

ERROR  TO  JEFFERSON. 

If  a  declaration  contains  one  good  count,  a  demurrer  to  the  whole  declaration 
will  be  overruled,  although  some  of  the  counts  are  defective. 

A  geuei-al  assignment  of  a  breach  of  covenant  which  is  suthcient  to  apprise  the 
defendant  on  what  account  he  is  sued,  is  admitted. 

A  breach  which  seeks  to  make  a  party  liable  for  the  failure  of  his  principal,  act- 
ing as  clerk,  to  acconnt  for  and  pay  over  tines  without  alleging  that  the  tines 
were  ever  paid  to  or  received  by  the  clerk,  is  insufficient. 

A  party  is  not  responsible  upon  his  official  bond,  for  failing  to  do  what  the  law 
did  not  require. 

The  sureties  oi  any  officer  upon  his  official  bond,  conditioned  for  the  faithful 
performance  of  the  duties  of  an  office, are  liable  for  the  performance  of  all  du- 
ties imposed  upon  him,  which  come  within  the  scope  of  his  office,whether  those 
were  required  by  laws  enacted  prior  or  subsequent  to  the  execution  of  the 
bond . 

The  sureties  of  a  clerk  of  the  Circuit  Court  are  liable  for  the  failure  of  their 
principal  to  collect  and  pay  into  the  county  treasury  all  jury  and  docket  fees, 
which  by  the  use  of  ordinary  diligence  could  have  been  collected. 

The  presumption  is,  that  when  a  docket  fee  has  been  taxed,  that  it  was  legally 
done. 

This  was  an  action  of  debt,  upon  the  official   bond  of   a  clerk 

(a)     Mix  vs.  People,  26 HI.  R.  480  ;  Brown  vs.  People,  26111.  R.  32  ;  Shook  vs.  People, 
39U1.R.  IM. 
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of  the  Circuit  Court  brought  against  himself  and  his  sureties,  in 
the  Jeflerson  Circuit  Court,  which  was  dismissed  upon  a  general 
demurrer,  heard  before  Denning,  Judge,  at  the  August  term, 
1849,  of  the  Jefferson  Circuit  Court.  The  facts  of  the  case 
necessary  to  a  full  understanding  of  the  opinion  are  stated  in  it. 

S.  Breese  and  L.  Casey,  for  Pltfis  in  Error. 

W.  B.  ScATBS  andR.  Wingate,  for  Defts  in  Error. 

Trumbull,  J.  This  was  an  action  of  debt  against  Ridgway 
and  his  sureties,  as  clerk  of  the  Circuit  Court  of  Jefferson  County, 
on  his  official  bond. 

The  condition  of  the  bond  is,  that  the  clerk  shall  "well  and 
truly  do  and  perform  all  the  duties  required  to  be  performed  by 
him  in  all  things  faithfully  as  clerk,  &c." 

The  declaration  contains  two  counts,  and  under  the  second,  a 
number  of  distinct  breaches  are  assigned.  The  Circuit  Court 
sustained  a  demurrer  to  the  whole  declaration,  and  that  decision 
is  assigned   for  error. 

If  a  declaration  contains  one  good  count,  a  demurrer  to  the 
same  will  be  overruled,  although  there  may  be  other  counts 
which  are  defective.  That  the  first  count  was  good  we  entertain 
no  doubt.  It  is  objected  on  account  of  the  generality  of  the 
breach,  which  is,  that  the  said  Ridgway,  while  clerk,  received 
the  sum  of  seven  hundred  dollars  as  docket  fees,  jury  fees  and 
fines  in  the  several  cases  determined  in  the  Circuit  Court  of 
Jefferson  County,  while  he  was  clerk  thereof,  and  did  not  pay 
over  and  account  for  the  same. 

These  allegations  were  amply  sufficient  to  apprise  the  defend- 
ants on  what  account  they  Avere  sued,  and  it  was  wholly  unne- 
cessary to  set  forth  the  names  of  the  parties  and  the  particular 
cases  in  which  the  money  was  received.  This  general  assign- 
ment is  sufficient,  and  is  admitted  to  avoid  a  cumbersome  pro- 
.  lixity  upon  the  record.     Hughes  t;.  Smith,  5  John.,  168. 

As  this  disposes  of  the  case,  it  would  be  unnecessary  to  notice 
the  question  involved  in  the  assignment  of  breaches  under  the 
second  count,  but  for  the  fact,  that  the  case  will  have  to  be 
remanded  and  upon  the  trial  those  questions  will  necessarily 
arise  and  have  to  be  determined.     It  becomes  necessary,  there- 
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fore,  to  settle  them  now.  These  breaches  set  forth  the  cases  in 
which  docket  and  jury  fees  were  taxed,  and  fines  imposed, 
during  the  time  that  Ridgwaj  was  clerk,  and  allege  that  he  failed 
and  neglected  to  collect  and  pay  over  the  docket  and  jury  fees 
into  the  county  treasury,  or  to  account  for  and  pay  over  the 
fines  to  the  county  commissioners'  court  or  the  county  treasury. 
None  of  these  breaches  allege  that  the  fees  or  fines  were  ever 
paid  to  the  clerk  or  came  into  his  hands.  As  it  respects  the 
fines  imposed  by  tha  circuit  court,  there  is  no  statute  making  it 
the  duty  of  the  clerk  of  that  court  to  account  for  and  pay  them 
over,  at  all  events,  it  is  not  his  duty  unless  they  are  paid  to  him  ; 
of  which  there  is  no  allegation  in  the  breaches  under  the  considera- 
tion. Section  192,  chap.  30,  R.  S.,  requires  the  clerk  at  the  end 
of  each  term  to  issue  execution  for  every  fine  which  may  have- 
been  imposed  by  the  court  during  the  term,  and  which  remains 
unpaid ;  and  section  171  of  the  same  chapter  declares  that  the 
fines,  when  collected,  shall  be  paid  into  the  county  treasury,  but 
by  whom  is  not  specified.  In  the  absence  of  any  statutory  pro- 
vision directing  who  shall  pay  over  the  money,  it  becomes  the 
duty  of  the  oificer  who  collects  or  receives  the  fine  to  pay  it  into 
the  county  treasury,  or  account  for  and  pay  it  over  to  the  County 
Commissioners'  Court,  as  required  by  section  30,  chap.  27,  R.S. 
It  follows  that  the  breaches  which  seek  to  make  the  defendants 
liable  for  the  failure  of  the  clerk  to  account  for  and  pay  over 
fines,  without  alleging  that  they  were  ever  paid  to  or  received 
by  him,  are  insufficient. 

In  determining  as  to  the  liability  of  the  defendants  for  the 
failure  of  the  clerk  to  collect  and  pay  over  the  docket  and  jury 
fees,  it  will  be  necessary  to  look  at  the  laAvs  upon  those  sub- 
jects, in  force  at  the  time  the  bond  was  executed,  and  during  the 
time  that  the  declaration  charges  such  failure.  The  bond  bears 
date  November  29th,  1841,  and  the  statute  at  that  time  required 
the  docket  and  jury  fees  to  be  paid  to  the  clerk,  and  that  he 
should  pay  them  over  to  the  treasurer  of  the  county  :  acts  '35-'38. 
By  virtue  of  other  statutes  then  in  force,  the  clerk  was 
authorized  to  issue  process  for  the  collection  of  these  and  other 
fees,  and  on  request  of  any  officer  interested  he  was  required  to 
issue  such  process  :  Revised  Laws  of  1833,  p.  298,  sec.  8.  It 
was  also  made  the  clerk's  duty  by  section  14  of  the  same  act  to 
issue  fee  bills  in  all  cases  of  judgments   upon   whish  execution 
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should  issue,  -wliether  requested  or  not.  This  continued  to  be 
the  law  till  September  10th,  1815,  when  sec.  19,  chap.  56,  of 
the  Revised  Statutes  went  into  force,  making  it  the  duty  of  the 
clerk  to  collect  and  pay  into  the  county  treasury  the  docket  and 
jury  fee.  Till  this  act  became  a  law  the  clerk  was  not  required 
to  collect  those  fees,  and  it  is  clear  that  he  is  not  responsible 
upon  his  official  bond  for  failing  to  do  what  the  law  did  not 
require. 

Several  of  the  breaches  assigned  under  the  second  count  are 
however,  for  failing  to  collect  and  pay  over  these  fees,  since  it 
became  his  special  duty  to  make  the  collection,  and  the  question 
arises,  Avhether  he  and  his  sureties  are  liable  upon  his  official 
bond  for  a  failure  to  comply  with  a  duty  imposed  upon  him  by 
a  law  passed  subsequently  to  the  date  of  the  bond.  This 
is  an  important  question.  It  is  a  well  settled  principle  that 
the  contracts  of  sureties  are  to  be  construed  strictly,  and  that 
their  liabilities  are  not  to  be  extended  by  implication,  beyond 
the  terms  of  the  obligation  they  have  entered  into.  If  the  col- 
lection of  the  docket  and  jury  fees  was  an  entire  new  duty,  not 
usually  appertaining  to  the  office  of  clerk,  which  had  been  im- 
posed upon  him  subsequent  to  the  date  of  the  bond,  and  having 
no  connection  with  his  previous  duties_,  there  could  be  no  ques- 
tion that  his  sureties  Avould  not  be  liable  for  his  failure  to  per- 
form it.  Reynolds  v.  Hall,  1  Scam.,  35  ;  The  People  v.  Moon, 
3  Scam.,  123. 

But  such  was  not  the  character  of  the  new  duty  imposed  upon 
the  clerk  in  this  instance.  The  clerk  had  previously  been  au- 
thorized to  collect,  and  required  to  receive  the  docket  and  jury 
fees  and  pay  them  over  to  the  county  treasurer.  These  sureties 
undertook  that  he  should  faithfully  perform  all  the  duties  re- 
quired to  be  performed  by  him  as  clerk  ;  that  is,  they  became 
responsible  for  the  faithful  discharge  of  all  duties  properly  ap- 
pertaining to  the  office,  whether  those  duties  were  prescribed  by 
law  at  the  time  they  signed  the  bond,  or  should  afterwards  be 
imposed  upon  him. 

There  was  no  implied  obligation  on  the  part  of  the  State,  at 
the  time  the  bond  was  entered  into,  that  the  laws  prescribing 
the  duties  of  the  clerk  of  the  Circuit  Court  should  remun  un- 
changed during  his  continunce  in  office  which  at  that  time  was 
for  an  indefinite  period,  often  extending  to  life.  On  the  contrary, 
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tlie  sureties,  in  view  of  tlie  frequent  legislation  required,  by  the 
ever  changing  circumstances  of  the  country,  must  have  anticipated 
that  the  duties  of  clerks  would  be  liable  to  be  modified  and 
changed,  from  time  to  time,  as  the  public  interests  might  require. 
They  must  have  entered  into  the  bond  with  this  understanding, 
and  by  the  very  terms  of  the  obligation  they  bound  themselves 
to  the  faithful  performance,  by  their  principal,  of  all  the  duties 
required  to  be  performed  by  him  in  the  capacity  in  which  they 
went  his  security.  The  requirement  of  the  law,  that  the  clerk 
should  collect  .that  which  was  before  to  be  paid  to  him,  and  which 
he  was  before  authorized  to  collect,  was  not  the  imposition  of 
such  a  new  duty,  disconnected  with  any  duty  previously  en- 
joined upon  him,  as  to  discharge  his  sureties  ;  on  the  contrary, 
it  was  the  imposition  of  a  duty  entirely  consistent  and  in  perfect 
harmony  with  what  was  before  required. 

In  the  case  of  the  Bank  of  Mil.  and  Brandywine  v.  Wollaston, 
3  Harring,  90,  it  was  held,  that  the  sureties  of  the  cashier  of  the 
bank  were  not  discharged  by  an  increase  of  the  capital  stock  of 
the  bank  subsequent  to  the  date  of  the  bond.  The  Court  say, 
^'  The  sphere  of  his  duties  was  the  same  although  the  subject 
matter  of  his  charge  might  be  increased,  Avhich  is  no  more  than 
what  happens  froin  day  to  day  from  fluctuations  in  the  amount 
of  deposits." 

It  was  decided  in  the  case  of  White  v.  Fox,  22  Maine,  341, 
which  was  an  action  against  the  clerk  of  a  court  and  his  sureties 
upon  his  ofiicial  bond,  that  a  provision  of  law  enacted  subsequent 
to  the  date  of  the  bond,  by  which  it  was  declared  in  the  case  of 
a  failure  to  pay  over  money  for  which  the  clerk  was  accountable, 
he  should  "  pay  interest  thereon  at  the  rate  of  twenty-five  per 
cent.,"  did  not  discharge  the  sureties.  It  is  said  by  the  Court  in 
that  case:  "'  The  sureties  were  bound  for  the  faithful  performance 
o£  the  duties  of  the  office,  that  is,  for  the  faithful  performance  of 
such  duties,  as  the  laws  for  the  time  being  should  require  to  be 
performed  by  the  clerks  of  the  judicial  courts.  If  the  sureties 
in  the  official  bonds  of  persons  holding  offices  created  by  laws, 
were  to  be  discharged  by  every  change  of  the  laws  relating  to 
their  duties,  it  would  in  these  days  of  ever  frequent  change  be  to 
little  purpose  to  trouble  the  officers  to  obtain  sureties.  There  is 
little  of  similarity  between  such  cases,  and  those  arising  out  of 
offices  or  trusts,  where  duties  are  assigned  or  regulated  by  con- 
tract." 
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So  in  Kentucky  it  has  been  held,  that  a  sheriff's  bond  condi- 
tioned that  he  will  execute  the  duties  o£  his  offi;e,  extends  to 
duties  imposed  by  statute  after  the  execution  o£  the  bond.  Bart- 
lett  D.  The  Governor,  2  Bibb,  586. 

The  cases  of  Portage  Co.  v.  Wetmore,  17  Ohio,  330,  and  of 
Kindle  Ti.  The  State,  7  Blackf.,  586,  maintain  the  same  doctrine. 

The  principle  deducible  from  these  cases  taken  in  connection 
with  another  class  of  cases  in  which  it  is  held,  that  if  the  creditor 
or  obligee  does  any  act  varying  the  terms  of  the  obligation  the 
surety  is  thereby  discharged,  is  this,  that  the  sureties  of  an  officer 
upon  his  official  bond  are  liable  for  the  faithful  performance  of 
all  duties  imposed  upon  such  officer,  whether  by  laws  enacted 
previous  or  subsequent  to  the  execution  of  the  bond  which 
properly  belong  to  and  come  within  the  scope  of  the  particular 
office,  and  not  for  those  which  have  no  connection  with  it,  and 
cannot  be  presumed  to  have  entered  into  the  contemplation  of 
the  parties,  at  the  time  tbe  bond  was  executed,    (a) 

Ic  is  the  opinion  of  the  court,  that  the  defendants  are  liable 
for  the  failure  of  Ridgway  to  collect  and  pay  into  the  county 
treasury  all  jury  and  docket  fees,  which  by  the  use  of  ordinary 
diligence  could  have  been  collected,  accruing  while  he  was  clerk, 
and  subsequent  to  September  10th,  1845,  the  time  when  it  was 
made  his  duty  by  law  to  collect  such  fees,  and  that  they  are  not 
responsible  for  his  failure  to  collect  the  jury  and  docket  fees 
which  were  taxed  prior  to  that  date. 

It  was  objected  upon  the  argument  that  the  declaration  should 
aver  that  the  docket  fees  claimed  were  legally  taxed,  since  there 
are  some  cases  in  which  no  docket  fee  is  allowed  by  law.  This 
objection  is  not  tenable. 

The  presumption  is  when  a  docket  fee  has  been  taxed,  that  it 
was  legally  done.  If  such  was  not  the  fact,  it  is  matter  of  defence 
for  the  defendants  to  show. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 

Jud i^ment  reversed. 

{a)  People  vs.  Moon,  3  Scam.  R.  126;  Compher  vs.  People,  post  295;  Todd  vs.  Co- 
well  14m.  K.  72,  anonote;PaiTarvs.  United  States,  5  Pet.  U.  S.  R.  373;  Governor,  &c. 
vs.  Lagow,  48111.  R.  145. 
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Akba  Nelson,  Pltff  in  Error,  v.  Benjamin  Godfrey,  Deft  in 
Error. 

ERROR  TO  MADISON^. 

It  is  a  familiar  principle,  that  when  a  person  exercises  or  enjoj^s  a  peculiar  priv- 
ilege productiA'e  of  benefit  to  him  alone,  the  law  requires  that  he  shall  exercise 
extraordinary  care  to  so  use  or  enjoy  such  special  privilege,that  no  injury  what- 
ever shall  result  through  such  use  or  enjoyment,  to  other  parties. 

This  was  an  action  of  trespass  on  the  case,  brought  by  plain- 
tiff in  error  against  the  defendant  in  error  in  the  Madison  Circuit 
Court.     The  declaration  contained   several  counts,  as    follows  : 

The  first  count  states  tha  plaintiff  was  possessed    of  a  ware- 
house, in  the  city  of  Alton,  containing  goods,  and  merchandise ; 
that  defendant  being  possessed  of  a  lot  near  said  warehouse,  did, 
on  and  subsequently  to  the  1st  day  of  May,  1850,  dig  a  cellar 
upon  said  lot,  in  so  careless  and  negligent  a  manner,  that  on  the 
2od  of  May,  1850,  a  large  quantity  of   rain  Avater  flowed  into 
the  same,  and  from  thence  down  upon  the  premises  of  plaintifl, 
thereby  greatly  injuring  the  said  merchandise,  &c.     The  second 
count  differs  from  the  first,  in  stating   that  defendant  dug  a  cel- 
lar under  the  sidewalk,  on  the  west  side  of  State  street,  and  near 
plaintiff's  warehouse,  in  so  careless  and  negligent  a  manner,  that 
the  water  flowed  into  it,  and  thence  upon  plaintiff's   premises.' 
The  third  count  differs  from  the  previous,  instating  that,  defend- 
ant   dug  said  cellar,  in  the  sidewalk  aforesaid,  the  same  being  a 
public  highway,  in   said  city — wrongfully  and  unlawfully  ;  but 
not  alleging  any  negligence.     The  fourth  count  differs  from  the 
others,    in  stating   that  defendant    did   stop   up,    and    entirely 
obstruct  the  gutter  on  the  west  side  of  State  street,  near  the  said 
warehouse  of  plaintiff ;  the  said  gutter  being  a  public  gutter,  in 
which  the  water  was  accustomed  to  run,  by  means  of  which  stop- 
page and    obstruction,  the  water  ran  down  upon  plaintiff's  pre 
mises  and  merchandise.     The  fifth  count  states  that  there   was,' 
onthewest  side  of  State  street,  aforesaid,  and  adjoining  the  side- 
walk thereon,  the  same  being   a  public  highway  in  said  city,  a 
public  gutter,  or   passage-way,  for  draining  oS'  the   rain  water 
which  might  flow  down  said  street,  and  in  which  it   was  accus- 
tomed to  flow,  and  of  right  ought  to  flow  ;  that  said  gutter  was 
paved  on  the  bottom  with  stone,  and  on  the  side   next  the  side- 
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walk,  there  was  a  line  of  curb  stones  placed,  to  protect  and 
strengthen  the  sidewalk  and  gutter  ;  that  defendant  caused  the 
pavement  to  be  removed  from  a  part  of  said  sidewalk,  near 
plaintiff's  warehouse,  and  did  dig  a  cellar,  in  and  under  said 
sidewalk,  and  extending  to  said  curbing  stones  and  gutter,  in  so 
negligent,  improper  and  careless  a  manner,  that  the  said  curb 
stones  were  left  without  sufficient  earth  to  support  them,  and 
were  so  much  injured  and  weakened  thereby,  that  the  rain  water, 
running  do^n  the  said  gutter,  forced  and  washed  out  said 
curb  stones,  at  the  place  where  said  cellar  was  dug,  and  thence 
flowed  into  plaintiff's  warehouse,  ^-c.  The  sixth  count  states, 
that  there  was,  on  die  west  side  of  State  street,  adjoining  the 
sidewalk,  the  same  being  a  public  highway,  a  gutter  for  draining 
off  the  water  ;  which  was  paved  at  the  bottom,  and  a  line  of  curb 
stones,  at  the  side  of  the  sidewalk,  so  as  to  protect  and  strengthen 
said  sidewalk  and  gutter ;  that  the  defendant  caused  the  pave- 
ment to  be  removed  from  a  part  of  said  walk,  near  to  plaintiff's 
warehouse,  and  dug  a  cellar  in  and  under  the  sidewalk,  and 
extending  to  the  curb  stones  and  gutter,  in  so  careless,  improper, 
and  negligent  a  manner,  that  the  curb  stones  were  left  without 
sufficient  earth  to  support  them,  and  were  so  much  injured  and 
weakened,  that  the  water  forced  and  washed  out  said  curb  stones, 
where  the  cellar  was  dug,  and  thus  flowed  down  upon  the  ware- 
house of  plaintiff,  &c. 

Damage  of  plaintiff,  $1000. 

The  defendant  plead  the  general  issue. 

The  cause  was  tried  before  Underwood,  Judge,  and  a  jury,  at 
August  term,  1850,  and  resulted  in  a  verdict  for  the  defendant. 
The  plaintiff  moved  for  a  new  trial,  which  was  denied.  A  bill 
of  exceptions  was  taken,  and  the  cause  brought  to  this  Court  by 
writ  of  error, 

Billings  &  Parson  and  Davis  &  Edwards,  for  Pltff  in  error. 

The  maxim,  "  sic  utere  iuo  xU  alienum  non  Isedas  ulterum 
is  of  universal  application,  and  in  this  case  applies  with  peculiar 
force.  Sutton  n.  Clarke,  1  Com.Law  Rep.,  500;  Hooker  y.The  New 
Haven  &  Northampton  Company,  11  Conn.,  146;  Brighton  -y. 
Carter,  18  J.  R.  401  ;  Thurston  v.  Hancock  et  al. ,  12  Mass. ,  220 
and  note  ;  Runnells  v.  Bullen,  2  N.  H.,  532  ;  Bush  v.  Brainard,  1 
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Cowan,  78  ;  Law  of  Easements,  by  Gale  &  Wliatley,  pp.  163 — 4, 
168—9,  175,  180,  184  ;  The  King  v.  The  Com'rs  of  Sewers,  15 
Com.  Law  Rep.,  239  ;  Broom's  Legal  Maxims,  25,  Law  Library, 
pp.  90,  118,  122  ;  Clark  v.hake,  1  Scam.,  229.  A  purchaser  of 
a  town  lot  designated  upon  a  recorded  plat,  only  acquires  a  title 
to  the  land  included  within  the  actual  limits  of  the  lot  as  desig- 
nated.    The  Board  of  Trustees  y.  Haven  et  al.,  11  Ills.,  554. 

W.  Martin,  J.Gn.LESPiE,  andE.  Keating-,  for  Deft  in  error. 

Li  actions  for  damages  where  the  matter  is  peculiarly  proper 
for  the  consideration  of  a  jury,  their  verdict  should  not  be  dis- 
turbed, unless  at  first  blush  it  appears  to  be  erroneous,  and  ought 
not  to  be  sustained  by  the  evidence  presented. 

The  verdict  here  should  be  sustained.  The  evidence  is  con- 
flicting as  to  whether  the  defendant  was  chargeable  with  negli- 
gence in  using  the  street,  the  use  of  which  caused  the  damage. 
Although  the  weight  of  testimony  is,  as  we  think,  in  favor  of 
defendant. 

All  the  law  applicable  to  the  case  was  given  to  the  jury,  in 
the  instructions,  hence  a  new  tibial  should  not  be  alloAved. 

Caton,  J.  This  action  was  brought  to  recover  damages 
resulting  to  the  plaintiff  by  reason  of  an  excavation  for  a  coal 
cellar  made  by  the  defendant,  in  the  sidewalk  in  front  of  his 
premises  on  State  street,  in  the  city  of  Alton,  through  which  the 
water  from  the  gutter  of  the  street  passed  into  the  defendant's 
cellar,  and  thence  through  several  other  cellars,  into  that  of  the 
plaintilt,  and  did  the  damage  complained  of.  We  think  the 
plaintiff  was  clearly  entitled  to  recover,  and  had  the  jury  under- 
stood the  law  as  applicable  to  the  case,  they  could  not  have 
avoided  rendering  a  verdict  in  his  favor. 

The  case  shows  that  in  April  last,  the  excavation  was  made 
in  the  sidewalk  for  the  coal  cellar,  by  which  all  the  earth  was 
removed  from  behind  the  curbstone  which  formed  that  side  of 
the  gutter  next  the  sidewalk.  The  curbstone  was  at  first  sup- 
ported in  its  place  by  wooden  props  and  afterwards  an  eighteen 
inch  wall  was  built  up  on  the  side  of  the  excavation  next  to  the 
street,  so  that  a  part  of  the  curbstone  rested  upon  the  edge  of 
the  wall,  which  was  extended  up  from  four  to  eight  inches   against 
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the  back  or  lower  side  of  tlie  curbstone,  which  was  two  feet  in 
depth.  This  wall  was  sufficient  to  support  the  curbstone  in  its 
place  when  no  extraordinary  pressure  was  applied  to  it  from 
without.  In  this  condition  the  work  upon  the  wall  was  sus- 
pended. This  wall  might  have  been  raised  to  within  four  inches 
of  the  top  of  the  curbstone  in  one  day,  when  it  would  have  been 
ready  to  have  received  the  flagging  for  the  sidewalk,  and  when 
it  w^ould  have  afforded  a  perfect  support  to  the  curbstone,  and 
effectually  secured  it  against  accident.  The  Avork  Avas  allowed 
to  remain  in  this  insecure  condition  for  ten  days  or  more,  when 
an  unusually  heavy  rain  occurred  in  the  night  time,  and  thcAvater 
rushing  down  the  gutter  in  large  quantities,  undermined  and 
forced  in  the  curbstone,  and  even  prostrated  the  wall,  which  had 
been  erected,  partially  under  and  back  of  it.  All  the  witnesses 
agree,  that  if  the  excavation  had  not  been  made,  or  if  the  curb- 
stone had  been  made  sufficiently  secure,  the  water  would  not 
have  got  into  the    cellar  and  no  damage  would  have  resulted. 

We  are  not  prepared  to  admit,  that  the  defendant  could,  by 
reason  of  his  ownership  of  the  adjoining  property,  claim  the 
absolute  right  to  take  up  the  sidewalk  and  extend  his  coal  cellar 
under  it,  but  as  such  a  privilege  is  of  great  convenience  in  a  city, 
and  may  with  proper  care  be  exercised  with  little  or  no  incon- 
venience to  the  public,  Ave  think  that  authority  to  make  such 
cellars  may  be  implied  in  the  absence  of  any  action  of  the  cor- 
porate authorities  to  the  contrary,  they  having  been  aAvare  of 
the  progress  of  the  work,  («)  But  Awhile  we  infer  a  license  thus  to 
use  a  part  of  the  public  street,  it  is  on  the  condition  that  the  per- 
son doing  so,  shall  use  more  than  ordinary  care  and  expedition 
in  tlie  prosecution  of  the  Avork.  Neither  the  public  or  other 
individuals  can  derive  any  possible  advantage  from  such  a  use  of  ■ 
the  sidcAvalk,  but  it  is  solely  for  the  defendant's  benefit,  and  he 
must  see  to  it  that  he  does  not  endanger  the  safety  of  others,  and 
that  he  incommodes  the  public  as  little  a^'  possible.  It  is  a 
familiar  principle,  that  Avhen  one  enjoys  a  privilege  as  a  matter  of 
favor,  in  consideration  that  he  alone  can  enjoy  the  benefit,  he  is 
required  to  use  extraordinary  care  in  the  exercise  of  the  privi- 
lege. A  familiar  instance  of  the  application  of  this  rule,  is  the 
bailment  of  ahorse.  If  the  horse  is  loaned  Avithout  compensa- 
tion, the  bailee  is  bound  to  take  extraordinary  care  of  the  horse, 
but  if  he  pays  for  the  use  of  the  horse,  he  is  not  responsible  for 

(a)     People  vs.  City  of  St.  Louis,  5  Gil.  R.  371. 
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his  loss  if  ordinary  care  is  exercised.  In  this  case  but  for  the 
favor  extended  to  the  defendant,  the  plaintiff"  would  not  have 
sustained  this  loss.  The  defendant  alone  can  reap  a  benefit, 
and  he  ought  to  be  responsible  for  all  damages  which  naight 
have  been  avoided  by  special  vigilance  and  care.  Here  is  a  pal- 
pable case  of  the  want  of  even  ordinary  care.  When  the  work 
of  one  day  would  have  secured  everything  from  all  dang'er,  he 
suffered  the  work  to  remain  in  an  unfinished  and  insecure  con- 
dition for  nearly  two  weeks.  It  is  no  excuse  that  he  thought  it 
secure,  when  he  must  have  known  that  there  was  a  liability,  if 
not  a  probability  of  injury  from  it.  A  week  before  the  accident 
occurred,  the  defendant  was  admonished  of  the  danger  in  case  of 
a  heavy  rain,  which  he  admitted,  and  promis  ed  to  provide  against 
it.  This  he  neglected  to  do  ;  and  upon  every  principle  of  law 
and  justice  he  ought  to  suffer  the  loss,  rather  than  have  it  fall 
upon  an  innocent  party,  who  could  not  derive  any  possible  ben- 
efit from  the  work,  and  who  had  no  control  over  it.  Before  the 
defendant  disturbed  the  sidewalk  at  all,  he  should  have  had  all 
the  material  on  hand  and  a  sufficient  number  of  workmen  to 
have  finished  it  in  the  shortest  practicable  time.  Had  he  done 
this,  private  property  would  not  have  been  endangered,  and  but 
little  inconvenience  would  have  resulted  to  the  public. 

The  judgment  must  be     reversed   with   costs,    and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 


« »  »  ♦» 


Darius  Greenup,  Appellant,  v.  William  Stoker,  Appellee, 

APPEAL  FROM  WASHINGTON. 

A  sale  of  a  tract  of  laud  upon  execution  will  not  be  setaside,merely  because  it 
was  sold  at  a  sacrifice, and  was  not  offered  m  separate  parcels;  something  should 
be  shown  to  satisfy  the  Court, that  the  land  sold,  was  susceptible  of  advanta- 
geous division,  and  that  the  sale  was  injudicious. 

In  case  of  a  vacancy  in  the  office  of  sheriff, the  coroner  ma;y  go  on  and  finish  the 
execution  of  a  ijrocess,  directed  to  the  sheriff. 

This  bill  was  filed  in  the  Washington  Circuit  Court,  by    Will- 
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iam  Stoker,  praying  that  the   sale  of  certain  lands  might   be  set 
aside  as  being  unlawful  and  oppressive. 

The  bill  sets  forth,  that  a  judgment  for  costs  was  rendered 
against  Stoker  for  the  sum  of  $106.20,  upon  which  execution 
was  issued,  and  placed  in  the  hands  of  an  under  sheriff,  who  levied 
on  the  south  east  quarter  of  section  35,  town  1  south,  range  3 
west,  which  execution  was  by  the  under  sheriff  placed  in  the 
hands  of  the  coroner,  who  proceeded  to  sell  the  land  to  the  high- 
est bidder,  under  the  levy  made  by  the  under  sheriff.  T^e  land 
being  160  acres  more  or  less,  was  offered  in  a  body,  and  struck 
off  for  the  sum  of  ten  dollars,  by  the  under  sheriff"  who  made 
the  levy.  That  the  land  sold  is  good  timbered  land,  upon  which 
there  is  a  good  rock  quarry,  and  that  the  land  was  worth  $800.00. 
That  no  money  passed  fi'om  the  purchaser  to  the  coroner,  but 
that  the  purchaser  applied  the  bid  to  fees  due  him  as  under 
sheriff.  That  he  sent  ten  dollars  to  his  "brother,  Jacob  Stoker,f  or 
the  purpose  of  having  the  land  redeemed,  hoping  that  his  brother 
would  pay  the  interest  in  addition  and  redeem  the  land,  which 
he  did  not  do.  That  complainant  was  absent  in  Mexico.  That 
the  sheriff  who  succeeded  the  sheriff  that  made  the  levy,  execu- 
ted a  deed  for  the  land,  within  fifteen  months  from  the  date  of 
sale,  to  wit,  in  14  months  and!  days,  to  a  brother  of  the  purcha- 
ser. That  the  father  of  complainant  offered  the  purchaser  of  the 
land  $20.00,  to   obtain  a  title  therefor. 

Greenup  admits  generally  the  allegations  of  the  bill,  says  that 
the  purchaser  was  not  under  sheriff"  at  the  time  of  the  purchase 
of  the  land,  and  that  the  title  of  Stoker  to  the  land  was  distrust- 
ed, and  that  it  was  only  worth  about  $300.00  ;  that  the  sheriff 
resigned  and  thereupon  the  coroner  was  authorized  to  act. 

The  cause   was   heard   upon  bill,  answer  and  replication,  and 
oral  proof,  by  Underwood,  Judge,  at  October  term,  1849,  and  a 
decree  entered  setting  aside  the  sale,  &c.  The  respondent,  Green- 
up, prayed  an  appeal,  and  assigns  for  error,  the  want  of  equity 
in  the  bill,  and  that  decree  should  have  been  for  the  appellant. 

G.  Trumbull,  for  appellant. 

G.  KoERNER,  for  appellee. 

Caton,  J.     This  bill  was  filed  to  set  aside   the    sale   under 
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an  execution,  principally  for  the  reason,  that  an  entire  quarter 
section  of  land  was  sold  in  one  tract,  instead  of  being  offered  in 
parcels,  [a)  But  the  bill  does  not  shuw  by  circumstances,  nor  does 
it  even  aver,  that  the  tract  was  susceptible  of  division,  or  that  it 
might  have  been  more  advantageously  sold  in  separate  parcels. 
It  is  no  doubt  true,  that  it  might  have  been  divided  ;  and  so 
might  any  tract  or  parcel  of  land,  no  matter  how  small  or  insig- 
nificant it  may  be.  But  the  law  requires  something  more  than 
this.  Some  probability  of  advantage  ought  to  be  shown,  before 
we  can  say  that  a  tract  of  this  size,  and  situated  as  this  was, 
cannot  be  legally  sold  upon  execution,  without  a  division.  The 
court  may  infer  where  a  large  tract  is  to  be  sold,  or  where  sep- 
arate parcels  are  levied  upon,  that  a  sale  might  be  made  to  better 
advantage,  in  smaller  quantities  or  in  separate  parcels  ;  but  we 
cannot  say  that  the  sale  of  a  quarter  section  of  wild  land  should 
be  set  aside,  for  the  sole  reason  that  it  was  not  divided  and  sold 
in  separate  parcels,  although  it  was  sold  at  a  great  sacrifice.  In 
such  a  case,  very  strong  proof  of  the  probable  advantage  of  a 
division  into  parcels  might  not  be  required  ;  but  something  tan- 
gible and  reliable  should  be  shown,  to  induce  the  opinion,  that  a 
sale  in  smaller  quantities  would  have  been  more  appropriate.  If 
it  was  susceptible  of  an  advantageous  division,  that  fact  could 
easily  have  been  shown,  or  at  least  witnesses  might  have  been 
found  who  would  have  expressed  that  opinion.  Here  no  man 
has  ventured  the  opiinon,  not  even  the  complainant  himself,  that 
there  would  have  been  any  propriety  in  offering  the  quarter  sec- 
tion in  separate  parcels.  Although  it  would  ordinarily  be  advi- 
sable, for  ofiicers  to  sell  in  smaller  quantities,  yet  we  are  not  pre- 
pared to  say,  that  an  entire  quarter  section  of  land,  which  has 
been  levied  upon  and  designated  as  one  tract,  cannot  legally  be 
sold  Avithout  a  division.  It  might  require  much  less  evidence  to 
persuade  the  court  that  the  land  was  injudiciously  offered,  where 
there  has  been  an  enormous  sacrifice,  as  in  this  case,  than  where 
the  property  sold  for  a  fair  price.  But  we  are  not  aAvare  of  any 
case,  where  mere  inadequacy  of  price,  has  been  held  sufScient 
to  set  aside  a  sale,  if  it  was  conducted  fairly  and  judiciously.(6) 
Another  objection  was  taken  upon  the  argument.  And  that 
is,  that  the  coroner  had  no  authority  to  make  the  sale.  But  the 
bill  is  not  framed  with  a  view  to  obtaining  relief  upou  that 
ground.     The  coroner  was  authorized  to  act  as  sheriff,    in    case 

(a)     Cowen  vs.  Underwood,  16  lU.  E. ,  24  and  note; 
(6)    Day  vs.  Graham,  1  Gil.  R.,  452   and  note. 
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of  a  vacancy  in  that  office,  and  tliere  is  no  avernent  in  the  bill 
that  there  was  a  sheriff,  nor  is  it  even  averred  in  any  way,  that 
the  coroner  was  not  authorized  to  make  the  sale.  Att'y  Gen'l 
V.  The  Mayor  o£  Norwich,  2  Mylne  &  Craig,  407,(14  Eng.  Gh. 
Reports . ) 

At  any  rate,  it  was  insisted,  that  the  coroner  could  not  go  on 
and  complete  the  execution  of  a  process,  which  had  been  directed 
to,  and  partly  executed  by  the  sheriff,  before  the  vacancy 
occurred.  By  Chap,  99,  Sec.  18,  of  R.  S.,  it  is  provided,  "  In 
case  of  a  vacancy  in  the  office  of  sheriff,  by  death,  resignation 
removal,  or  otherwise,  the  coroner  shall  do  and  perform  all  the 
duties  pertaining  to  the  office  of  sheriff,"  &c.  We  think  by  a 
fair  construction  of  this  statute,  the  coroner  may  go  on  and  finish 
the  execution  of  process  directed  to  the  sheriff,  the  same  as  a 
new  sheriff  might,  who  succeeds  the  old  one,  by  an  election. 

The  decree  of  the  Circuit  Court  must  be  reversed  with  costs, 
and  the  suit  remanded,  with  leave  to  the  complainant  to  amend 
his  bill,  and  for  further  proceedings. («) 

Judgment  rewrsed. 


Richard  S.  Adam§,  Pltff  in  Error,  v.  Frederick  Miller  et  o.L, 
Defts  in  Error. 

ERROR    TO  JOHNSON". 

The  statute  requiriug  security  for  costs  to  ha  given  before  commencing  penal  ac- 
tions,applies  to  actions  of  that  character,prosecuted  belore  justices  of  the  peace. 
Security  for  costs  should  not  be  given,  a  motion  should  be  made  to  dismiss  be- 
fore the  justice ;  if  refused  by  the  justice,it  may  be  renewed  in  the  Circuit 
Court ;  butbeing  of  a  dilatory  character,  such  an  objection  must  be  presented 
on  the  first  opportunity. 

This  was  an  action  commenced  before  a  justice  of  the  peace  of 
Johnson  county,  to  recover  a  penalty  for  a  failure  on  the  part  of 
the  defendants  in  error  to  discharge  their  duties  as  public  mil- 
lers, under  the  act  regulating  mills  and  millers.  A  judgment 
was  rendered   by  the  justice  for  a  penalty  of  five  dollars,  against 

(a)  This  case  was  tried  again  in  the  Circuit  Court,  which  conformed  to  this  decision. 
It  was  then  taken  to  the  Supreme  Court,  and  the  second  decision  of  the  Circuit  tiourt 
reversed.    Stoker  vs.  Greenup,  18  Ul.  K.  27 
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the  defendants  below,  by  default.     The  defendant  below  prayed 
an  appeal  to  the  Circuit  Court    of   that  county. 

In  the  Circuit  Court,  the  defendants  below  appeared,  and 
entered  a  motion  to  dismiss  the  suit,  because  the  plaintiff  below 
had  failed  to  give  security  for  costs,  before  commencing  suit. 
The  plaintiff  thereupon  moved  for  leave  to  file  a  bond  nunc 
pro  tunc.  The  Circuit  Court  refused  the  latter  motion,  and  dis- 
missed the  suit  upon  the  motion  of  the  defendants.  The  plaintiff 
beloAv  prosecutes  this  writ  of  error,  and  assigns  for  error,  the 
decision  of  the  Circuit  Court,  in  refusing  to  permit  him  to  file 
security  for  costs  nunc  pro  tunc,  and  in  dismissing  the  suit. 
The  cause  was  tried  by  Denning,  Judge. 

J.  Jack,  for  Pltff  in  error  : 

Urged  that  security  for  costs  should  only  be  given  in  penal 
actions,  before  the  Circuit  and  Supreme  Court.  R.  S.,  p.  126; 
Allen  t).  Belcher,  3  Gil.,  594.  That  suit  could  not  be  dismissed 
unless  it  appeared  that  the  plaintiff  was  a  non-resident.  That 
the  statute  under  which  the  action  was  brought  is  remedial  as 
well  ^"s,  penal.  Hyde  v.  Crogan,  Doug.,  673  ;  Wynne  ti.  Middle- 
ton,  1  Wilson. 

R.  F.  WiNGATE,  for  Defts  in  error : 

This  being  a  penal  action,  the  plaintiff  should  hav<e  filed  a 
bond  for  costs,  at  the  time  of  the  commencement  of  the  suit 
before  the  justice.     R.  S.,  p.  126  sec,  1  ;  5  Gil.,  559. 

The  judgment  having  been  rendered  by  default  against  the 
defendants  in  error,  in  the  justice's  court,  they  had  a  right  to 
mcve  to  dismiss  the  suit  on  appeal  in  the  Circuit  Court.  The 
defendants  could  not  have  waived  their  right  to  dismiss  in  the 
Cirsuit  Court,  since  they  did  not  appear  before  the  justice,  and 
the  return  on  the  summ'ons  before  the  justice,  not  being  sufficient 
to  give  the  justice  jurisdiction  over  third  persons,  which  return 
is  in  these  words  and  figures  :  "  Served  on  the  defendants  on  the 
9th  instant." 

Treat,  C.  J.  Adams  brought  an  action  against  Miller  and 
others,  before  a  justice  of  the  peace,  to  recover  a  penalty  of  five 
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dollars,  for  a  violation  of  the  statute  respecting  mills  and  millers. 
Process  was  served  on  the  defendants,  and  failing  to  appear 
before  the  justice,  judgment  was  rendered  against  them  for  the 
amount  of  the  penalty  claimed  and  costs.  The  defendants  pros- 
ecuted an  appeal  to  the  circuit  court,  where  the  suit  was  dis- 
missed, on  their  motion,  because  the  plaintiff  omitted  to  give 
security  for  costs.  On  the  principle  of  the  case  of  Robertson  v. 
The  County  Commissioners,  5  Gilman,  559,  the  plaintiff  should 
have  given  security  for  costs  before  the  commencement  of  the 
action.  At  the  time  of  the  passage  of  the  act  of  the  10th  of 
January,  1827,  which  is  incorporated  into  the  26th  chapter  of 
the  Revised  Statutes,  justices  of  the  peace  had  no  jurisdiction 
o£  this  kind  of  actions.  Bowers  v.  Green,  1  Scammon,  42.  But 
the  jurisdiction  was  subsequently  conferred  on  them.  R.  S.,  ch. 
71,  §15.  And  after  it  was  conferred,  the  statute  requiring  secu- 
rity for  costs  to  be  given  in  penal  actions,  applied  to  actions  of 
that  character  prosecuted  before  justices.  If  the  defendants  had 
raised  the  objection  before  the  justice,  the  suit  should  have  been 
dismissed  ;  but  it  came  too  late  for  the  fii'st  time  in  the  circiiit 
court.  If  urged  before  the  justice,  and  overruled  by  him,  it 
might  have  been  renewed  in  the  circuit  court.  Robertson  v. 
The  County  Commissioners,  supra.  The  objection  is  of  a  dila- 
tory character,  and  must  be  insisted  on  at  the  earliest  opportu- 
nity, (a)  The  defendants,  by  neglecting  to'make  the  motion  before 
the  justice,  waived  the  right  to  interpose  it  in  the  circuit  court. 
The  circuit  court  erred  in  dismissing  the  suit ;  and  the  judg- 
ment must  be  reversed,  with  costs,  and  the  cause  remanded  for 
further  proceedings. 

Judgment  reversed. 


»4>  O  ^> 


Benjamin   Godfrey,  Pltff  in  Error,  v.  The   City   of  Alton, 
Defts  in  Error. 

EEROR  TO  MADISON. 

inhe  owners  of  land  agree  uponaplace,and  make  a  survey,and  lay  off  ground  for 
public  use, as  a  street  or  landing  and  make  sales  in  reference  tliereto,it  amounts 
to  a  dedication  of  such  ground  to  the  public.    A  map  is  not  essential  to  the 
validity  of  the  dedication, 
(a)    Adams  vs.  Miller,  14  lU.  E.  71 
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The  statute  of  frauds  does  not  apply  to  the  dedication  of  ground  to  the  public. 

A  dedication  may  be  made  by  grant , or  written  instrument ;  it  may  be  evidenced 
by  acts  and  declarations  without  writing, no  particular  form  being  required  to 
establish  its  validity,  it  being  purely  a  question  of  intention. 

A  dedi':!atioii  maybe'made  by  survey  and  plat  alone,  without  any  declaration, 
eilher  oral  or  on  the  plat ;  when  it  is  evident  from  the  face  of  the  plat  that  it 
was  intended  to  set  apart  certain  grounds  for  the  use  of  tlie  public. 

A  dedication  must  be  understood  and  construed,  with  reference  to  the  objects 
and  purposes  for  which  it  was  made. 

All  accessions  to  a  public  landing,  must  necessarily  attach  to  and  form  a  part  of 
it. 

When  an  easement  is  granted  to  the  public  upon  the  margin  of  a  navigable 
stream,  the  right  to  use  and  treat  it  as  a  landing  is  undoubted. 

If  the  banks  of  a  navigable  river  are  dedicated, the  dedicator  has  no  interest  in 
tiie  bed  of  the  stream  which  he  can  reserve, to  the  prejudice  of  the  public  ease- 
ment over  it. 

After  verdict  found  upon  several  pleas,  one  may  be  withdrawn,the  defendant  be- 
ing entitled  to  ajudgment,if  the  verdict  can  be  sustained  on  any  one  of  the  pleas 
An  erroneous  verdict  as  to  one  plea  does  not  vitiate  the  finding  upon  the  others . 

This  was  an  action,  trespass  quart  dausumf regit,  brought 
by  Godfrey  against  the  City  of  Alton. 

The  declaration  alleges  that  defendant  broke  and  entered  the 
close  of  plaintiff,  described  as  follows:  "A  certain  lot  of  land 
lying  within  the  corporate  limits  of  the  city  of  Alton,  and  situ- 
ated within  Godfrey's  and  Gilman's  addition  to  the  town,  now 
city  of  Alton  ;  being  in  front  of  block  number  ninety-two,  and 
separated  therefrom  by  a  forty  foot  street,  and  bounded  on  the 
North,  by  said  forty  foot  street  ;  on  the  South,  by  the  Mississippi 
river  ;  on  the  East,  by  the  lot  known  as  the  Ferry  lot,  at  the  foot 
of  State  street ;  and  on  the  West,  by  the  land  known  as  the 
Penitentiary  Tract,  in  said  city  of  Alton." 

Damages,  three  thousand  dollars. 

1st  Plea— Not  Guilty, 

2nd  Plea — That  the  close  was  a  public  highway. 

3rd  Plea — Liherutn    Tenementum. 

4th  Plea — Dedication  of  said  close,  by  Winthrop  S.  Gilman, 
to  the  public  street. 

5th  Plea — Dedication  of  said  close,  by  Winthrop  S.  Gilman 
and  Benjamin   Godfrey. 

Issues  to  the  country  upon  all  the  pleas. 

Upon  the  trial  the  defendant  admitted  the  commission  of  the 
acts,  upon  the  premises,  as  set  forth  in  the  declaration  ;  and  it 
was  proven  that  the  damages  were  at  least  twenty-five  dollars. 

The  plaintiff  proved  title  to  the  fractional  quarter  section  ex- 
tending to  the  river,  upon  which  the   locus  in   quo  is  situated. 

Abraham  Breath,  witness  for  plaintiff,    testified,  that  Godfrey 
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and  Gilman  occupied  from  1832  to  1841  the  warehouses  situated 
upon  lots  1  and  2,  in  block  92,  and  in  front  of  the  locus  in  quo  ; 
used  the  land  in  front  of  said  block — it  being  the  locus  in  quo — 
for  receiving  and  shipping  goods  from  and  on  board  steamboats, 
in  common  with  others.  That  for  the  last  two  years  past,  Capt. 
Lamothe  had  wood  upon  the  locus  in  quo.,  in  several  places  ;  that 
he  occupied  the  same  by  consent  of  the  plaintiff. 

Pork-packers  used  the  same  for  shipping  ;  Lamothe  had  his 
wood  on  the  premises  for  nearly  two  years  ;  the  pork-packers 
had  their  barrels  thereon  from  four  to  six  weeks  at  a  time  ;  that 
Lamothe  held  the  premises  under  the  plaintiff ;  that  the  premises 
were  used  as  a  public  landing,  and  by  all  persons  ;  that  the  space 
between  block  92  and  the  river,  has  been  covered  over  with  stone 
hauled  by  the  State  of  Illinois. 

The  defendant  produced  George  Smith,  as  a  witness,  who  tes- 
tified, that  he  had  known  the  property  in  dispute  for  the  last 
30  years.  That  in  1832,  most,  if  not  all  the  land  in  dispute 
was  in  the  Mississippi  river.  There  was  then  between  40  and 
50  feet  of  land  between  the  warehouse  on  block  92  and  the  river, 
at  low  stage  of  water  ;  at  high  stages  of  Avater  it  might  have  come 
to  the  warehouse.  That  in  1832,  and  since  the  witness  had 
known  the  locus  in  quo,it  had  been  used  by  the  public  as  a  steam- 
boat landing,  passage  for  drays,  and  other  purposes,  without 
interruption,  until  plaintiff  commenced  building.  Buildings 
were  commenced  upon  other  lots  in  block  92,  in  1835  and  '36. 
That  the  occupation  by  the  plaintiff,  of  the  premises  in  question, 
by  a  building,  would  diminish  the  value  of  the  opposite  property 
in  block  92.  The  landing  in  fiont  of  block  92  has  been  extended 
outwards,  towards  the  river,  by  natural  and  artificial  means,  by 
the  State  and  City. 

At  the  date  of  the  survey  testified  to  by  Spaulding,  the  title 
was  shown  to  have  been  in  Godfrey  &  Gilman,  who  had  sold 
portions  of  block  92. 

Lewis  J.  Clawson,  testified,  that  he  had  known  the  property 
in  dispute,  since  1831  ;  that  it  has  continued  to  be  a  public  high- 
way. '  In  the  year  1831  the  space  between  block  92  and  the 
river,  was  fron/SO  to  50  feet.  The  first  building  on  the  west 
end  of  the  block  was  erected  in  1831  ;  a  building  adjoining  was 
put  up  in  1833,  and  a  third  in  1835  ;  all  the  other  buildings  upon 
the  block  were  erected  in  1835    and  1836.     That  at  this  time,  8 
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lots  of  the  12  composing  the  block,  are  built  upon.  The  levee 
in  front  of  bloclc  92,  has  been  filled  out  into  the  river  40  or  50 
feet,-  and  raised  8  or  9  feet ;  part  of  which  was  done  by  the  State 
of  Illinois  and  part  by  the  city  of  Alton  ;  that  it  is  covered  with 
stones — a  kind  of  rough  McAdamizing;  that  it  has  been  used 
for  a  street  and  landing.  In  1832  all  the  ground  in  front  of 
block  92  was  called  Front  street. 

In  the  year  1832  the  land  in  front  of  block  92  was  not  over 
35  feet  wide  ;  it  is  now  60  or  80  feet  wide — about  40  feet  has 
been  filled  out.  Godfrey  &  Oilman  occupied  a  building  on  block 
92,  from  1831  to  1841  ;  they  were  forwarding,  commission,  and 
selling  merchants.  They  filled  out  a  part  of  this  landing  in  front 
of  their  store,  for  a  steamboat  landing  ;  they  threw  out  the  spawls 
from  their  building  in  1833,  and  that  was  the  most  convenient 
place  to  put  them  ;  and  they  used  the  same  until  they  quit  busi- 
ness in  1841,  and  so  did  others. 

Samuel  Avis,  testified,  that  he  had  been  acquainted  with  the 
locus  in  quo  for  19  years,  and  during  all  that  time  it  has  been 
occupied  as  public  property,  for  road  and  hauling  ;  block  92  near 
the  river,  when  witness  first  knew  it,  except  near  the  west  end, 
a  rock  run  out  into  deep  water  ;  this  rock  is  now  under  the  land- 
ing. In  the  year  1837,  a  line  40  feet  south  of  block  92,  and 
running  parallel  thereto,  Avould  have  been  in  the  river.  In  the 
year  1837,  the  buildings  were  30  feet  from  the  river ;  they  are 
now  70  feet  therefrom  ;  in  1832,  they  Avere  20,  perhaps  30,  feet 
distant.  Godfrey  &  Gilman  filled  out  a  part  of  this  land  when 
building  ;  they  were  merchants  from  1832  until  1841,  when  they 
quit  business  ;  they  used  the  landing  in  common  with  others  ; 
other  persons  building  between  Godfrey  &  Gilman,  filled  in,  in 
front  of  their  lots  ;  a  QQ  foot  road  would  in  1837  have  taken  20 
or  30  feet  from  the  buildings. 

William  Hayden,  testified,  that  he  had  known  the  premises  in 
dispute,  18  years,  occupied  and  used  by  every  body  as  a  public 
landing.  When  Lamothe  was  ordered  ofl"  by  the  defendant,  he 
asked  permission  of  the  city  to  continue  his  wood  thereon.  In 
the  years  1836  and  1837,  a  line  40  feet  south  of  block  92,  would 
have  been  in  the  river  ;  and  at  an  ordinary  stage  of  water,  boats 
would  have  landed  in  the  40  foot  street.  Godfrey  &  Gilman 
built  a  bulk-head  of  stone,  on  a  part  of  the  premises. 

The  tax  books  of  the  county  of  Madison,  for  the  years  1844, 
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'45,  '46,  '47,  and  '48,  were  produced  in  evidence  to  show  that 
said  land  had  not  been  listed  by  plaintiff  vrhen  called  upon,  as 
above,  for  a  list   of  his  property. 

D.  A.   Spaulding,  testified,    that  he  had  been  acquainted  with 
the    premises  for  30   years.     In   1832,   Alton  was  extended  and 
laidoif  by  witness,  at  the  request  of  the  owners,  Russell,    Gilman 
Godfi-ey,  and  Hayden.    Russell   came   after  witness,  and  he,  and 
the  others  in   interest,  agreed  on  the   plan,  and  witness  made  the 
survey.     Front  street  was  located  as  far  up   as  the  Penitentiary. 
The  front  line  of   Godfrev  &  Gilman's  warehouse,  was  to  be  on 
the  north   line  of  Front  street  ;  a,nd  we  measured  out  to  see   how 
far  it  was  to  low  water.     Front  street    was  to  extend  into  the 
river.     It  was  laid   out  for  a  public   highway  and  landing.  The 
matter  was  talked  over.     It  was  anticipated  and  understood,  that 
Front  street  was  to    be  extended  out  into   the    river.       Gilman 
made  the   block  92  as  near   to  the    river  as  he    could.     Witness 
thought  he  was    very   anxious   to    crowd  out  into  the  river,  and 
make  the  purchasers  of  lots  fill  up.     Opposite   to  block   92  and 
between  that  block   and  the  river,  the  ground  has  been  used  as  a 
public   landing  ever  since  I   have  known  it.    The   space    between 
the  north  line  of  Front  street  and  the  river  was   in   some     nlaces 
20,  and  in  some  30  feet.     It  would  not  average  more  than  25  feet. 
A  street  along  there  66  feet   wide  from    the  river,  in  1833,  would 
extend  some  40  feet  into  the  lots,  as    thev  now  exist.     In  the  fall 
of  1832,  the  county  road  on  this  ground,  a  little  time    after  this 
survey,    was  to  run  where  the  points  were    fixed,    on   the  corner 
of  lot  1,  in  block  92,  and  extend  50  feet  to  the  river. 

Joseph  Burnap,  testified,  that  he  made  the  plot  of  Godfrey  and 
<jrilman's  addition  to  the  town  of  Alton,  in  the  fall  of  1836, 
embracing  block  92,  and  at  the  time  he  made  the  survey,  most 
of  the  buildings  now  on  block  92  were  erected.  /'See  plat  of 
block  92.) 

L.  J.  Clawson,  testified,  that  the  City  put  on  rock  on  premises, 
but  he  did  not  know  who  paid  for   it. 

Verdict  for  the   defendant  upon   the  1st,  2d,  3d,   4th, "and  5th 
pleas.     Thereupon    defendant   waived  a  verdict  upon  the  3.d  pea 
of  liberu?n  tenementum^  and  leave  was  given  to  the    defendant  by 
the  Court  to  withdraw   said  plea.    Plaintiff  moved  m't  for 

a   new  trial. 

The  cause  was  heard  before   Underwood,    Judge,  and  a    jury 
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at  August  term,  1850,  wlien  a  judgment  was  rendered  for  the 
defendant.     Godfrey  brings  the  case  to  this  Court  by  writ  of  error. 

Billings  &  Parsons  and  William  Martin,  for  Pltff  in  error ._ 

1.  The  Court  had  no  power  to  order  a  waiver  of  the  verdict 
on  the  issue  of  liherum  tenenientum.  10  Bacon'  s*A.bridgment, 
Title  Verdict,  362  ;  1  H,  Blackstone,  79  ;  10  N.  Hampshire,  304; 
19  Wend.,  628. 

2.  The  possession  or  enjoyment  on  which  a  prescriptive  title 
is  founded,  must  be  open,  peaceable,  continued,  and  unequivo- 
cal ;  it  must  also  be  adverse,  of  a  nature  to  indicate  that  it  was 
claimed  as  a  right,  and  not  from  indulgence,  or  of  any  compact 
short  of  a  grant.  2  Greenleaf's  Cruise,  222  and  note  1  ;  14  Mass., 
49  ;  2  McCord,  445  ;  5  Condsd.Rep.,  243  and  note  ;'  10  Mass.,  \ 
151,  407  ;  4  Pick.,  222  ;  9  Pick.,  251 ;  5  Pick.,  131  ;  11  Pick.,  ' 
217  ;  Angel  on  Limitations,  442. 

3.  A  dedication  in  specific  terms,  on  the  recorded  plat  of  a 
town,  is  not  to  be  aifected  by  parol  proof  of  the  intention  of  the 
donors.  Brown  v.  Manning,  6  Ohio,  129  ;  Cincinnati  v  White, 
6  Peters,  441  ;  Dummer  v.  The  Board  of  Selectmen,  &  •. ,  1  Spen- 
cer, 86  ;  8  B.  Munroe,  252. 

It  is  contended  in  this  case  that  the  evidence  was  not  sufficient 
to  show  that  Godfrey  &  Oilman  intend  to  dedicate  the  land  in 
controversy  to  the  public.  There  are  two  modes  of  establishing 
by  evidence  the  fact  of  dedication  ;  one  by  length  of  public  use, 
the  other  by  some  unequivocal  act  — showing  that  the  owner 
intended  to  appropriate  the  land  to  public  use.  6  Peters,  504  ; 
5  Taunton,  127  ;  7  Com.  Law  Rep.,  158  ;  11  Metcalf,  241  ;  24 
Pick.,  71,  80  ;  3  Metcalf,  239. 

Where  the  width  of  a  street,  marked  by  right  lines,  is  given 
in  a  town  plat,  surplus  land,  between  the  street  and  the  low 
water  mark  of  a  river,  is  not  thereby  dedicated  to  the  use  of  the 
town.  McLaughlin  ii.  Stevens,  18  Ohio,  94  ;  Barclay  et  al.  v. 
Howell's  Lessee,  6  Peters,  498  ;  Conner  n.  The  President  and 
Trustees  of  New  Albany,  1  Blackf.,  43. 

D.  J.  Baker,  J.  Gillespie,  and  E.  Keating,  for  Deft  in  error. 

The  verdict  was  regular,  and   the    Court   properly    allowed    the 
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defendant  towaive  the  verdict  on  the  plea  of  liherum  tenementum. 
10  Bacon's  Ab.,  828,  349,  330  ;  Sutton  i;.  Davia,  I  Metcalb,  382  ; 
French  t).  Hanchett,  12  Pick.,  15;  19  Pick., '25  ;  Jones  «.  Ken- 
nedy, 11  Pick.,  125. 

Caton,  J.  We  shall  rest  our  decision,  upon  the  single 
claim  of  declaration,  arising  from  the  survey  made  by  Spaulding 
without  investigating  the  various  other  claims  insisted  upon  in 
behalf  of  the  City. 

Spaulding  swears,  that  in  1852,  Alton  was  intended  and  laid 
off  by  him  at  the  request  of  the  several  owners,  who  agreed  upon 
the  plan,  and  that  he  made  the  survey.  He  surveyed  block  92, 
^nd  Front  street.  He  sajs,  "Front  street  was  to  extend  into 
the  river.  It  was  laid  out  as  a  public  highway,  and  landing. 
The  matter  was  talked  over."  Front  street  extended  from  block 
ninety-two,  down  to  and  into  the  river.  No  pretence  seems  to 
have  been  made  at  that  time,  nor  until  several  years  after,  of  any 
intention  by  Godfrey  and  Oilman  to  reserve  to  themselves,  any 
thing  south  of  Front  street.  They  went  on  and  made  sales  in 
block  ninety-two,  in  reference  to,  and  recognizing  that  street, 
and  improvements  were  also  made  upon  that  block.  This  clearly 
amounted  to  a  dedication  of  the  space,  thus  made  common  for  a 
street  and  public  landing,  according  to  the  plan  agreed  upon 
among  the  proprietors,  and  the  survey  of  Spaulding.  The  street 
and  landing  were  laid  off,  and  the  owners  of  the  soil  proclaimed 
the  purposes  to  which  it  should  be  devoted.  All  the  other  pro- 
prietors of  the  town,  with  whom  the  plan  was  agreed  upon,  as 
well  as  those  who  purchased  with  reference  to  that  plan  and 
survey,  paid  a  consideration  for  the  dedication,  and  had  a  direct 
interest  in  insisting  upon  its  perpetuity.  It  is  true,  that  it  does 
not  appear  that  any  map  was  made  of  this  survey,  but  that  was 
not  essential  to  the  validity  of  the  declaration.  The  statute  o£ 
frauds  does  not  apply  to  the  dedication  of  ground  to  the  public. 
Such  a  dedication  may  be  made  by  grant,  or  other  written  instru- 
ment, or  it  may  be  evidenced  by  acts  and  declarations,  without 
writing.  No  particular  form  is^required  to  the  validity  of  a  dedi- 
cation. It  is  purely  a  question  of  intention,  (  a  )  A  dedication  may 
be  made  by  a  survey  and  plat  alone,  without  any  declaration, 
either  oral  or  on  the  plat,  when  it  is  evident  from  the  face  of  the 
plat,  that  it  was  the  mtenton  of  the  proprietor,  to  set  apart  cer- 

(a)     Gi-eeii  vs.  Oaken,  17  111.  R.  252,  and  notes;  Rees  vs.  Chicago.  38  Ul.  B.  338,  and 
cases  citcU 
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tain  grounds  for  the  use  of  the  public.  An  examination  of  the 
cases  referred  to  on  the  argument,  will  show,  that  dedications 
have  been  established  in  every  conceivable  way,  by  which  the 
intention  of  the  dedicator  could  be  evinced.  And  great  import- 
ance is  frequently  attached  to  the  fact,  that  investments 
improvements  have  been  [made,  either  by  individuals  or  the 
public,  in  reference  to  a  dedication,  and  with  the  knowledge  of 
the  proprietor. 

A  dedication  must  be  understood  and  construed,  with  refer- 
ence to  the  objects  and  purposes  for  which  it  was  made.  This 
is  peculiarly  the  case  with  a  public  landing  upon  a  navigable 
water  course.  That  is  necessarily  inseparable  from  the  margin 
of  the  water,  however  that  may  fluctuate.  Without  this,  its 
enjoyment  would  be  precarious,  and  often  destroyed.  All  accre- 
tions to  a  public  landing,  must  necessarily  attach  to  and  form  a 
part  of  it,  otherwise  we  should  have  the  novel  spectacle,  of  a 
public  landing,  separated  from  the  water,  as  is  in  fact  attempted 
in  this  case.      Such  a  proposition  does  not  require  refutation. 

The  only  question  that  arises  here  is,  was  it  the  intention  to 
make  this  a  public  landing  ?  That  was  the  declared  intention  of 
the  owners  of  the  land^  and  their  agreement  with  the  other  pro- 
prietors. But  in  the  absence  of  any  such  expression,  I  should 
be  equally  clear,  from  the  manner  in  which  the  ground  was  laid 
oif,  that  it  was  for  a  public  landing,  as  well  as  for  a  street.  On 
the  north  side,  it  was  bounded  by  block  ninety-two,  and  on  the 
south  by  the  river,  varying  in  width  according  to  the  meander- 
ings  of  the  stream.  This  stream  was  a  public  highway,  in  con- 
tract with  this,  another  easement  is  granted  and  the  very  location 
of  it,  shows  that  it  was  designed  for  the  purpose  of  lading  and 
unlading  freight  aud  landing  passengers  from  the  water  commu- 
nication, as  much  as  the  laying  out  of  an  interior  street,  would 
show  that  it  was  designed  for  the  use  of  travelers  by  land.  The 
street  and  landing  thus  laid  oft",  was  subsequently — as  it  had 
been  previously — used  and  enjoyed  by  the  public,  and  was 
improved  and  extended  into  the  river,  both  by  natural  accretions, 
and  by  artificial  means,  and  no  pretence  of  any  claim  appears  to 
have  been  set  up  on  the  part  of  any  one,  adverse  to  the  full 
enjoyment  of  the  public  landing,  until  1836,  when  the  addition 
of  Godfrey  &  Oilman  to  the  town  of  Alton  was  platted  hy  Bur- 
nap.     By  the  marks  upon  this  plat,  we  see   for  the   first  time,  a 
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claim  set  up  to  a  portion  of  the  bed  of  the  stream,  in  front  of 
this  landing.  The  landing  has  since  been  filled  up  and  extended 
into  the  river,  so  that  it  now  covers  the  place  designated  on  that 
plat  as  claimed  by  the  proprietors  of  that  addition.  For  this 
claim  we  can  see  no  pretence  whatever.  As  v»e  have  already 
seen,  long  previous  to  this  time,  the  entire  space  between  block 
ninety-two  and  the  river,  had  been  dedicated  for  a  street  and  for 
a  public  landing,  and  to  separate  such  a  dedication  from  the 
river  would  destroy  it. 

But  even  if  there  had  not  been  any  previous  dedication,  we 
think  the  same  construction  should  be  given  to  the  plat  made  in 
1836.  At  that  time,  Front  street,  as  laid  out  on  that  plat,  cov- 
ered the  margin  of  the  river  and  extended  twenty  or  thirty  feet 
into  the  stream,  and  it  was  beyond  this,  that  a  claim  was  indi- 
cated, of  the  premises  in  question. 

When  an  easement  is  granted  to  the  public,  upon  the  margin 
of  a  navigable  stream,  the  right  to  use  and  treat  it  as  a  landing  is 
undoubted.  Having  dedicated  the  banks  of  the  river,  this 
united  the  two  easements,  each  of  which  was  essential  to  the 
full  enjoyment  of  the  other  ;  they  had  no  interest  in  the  bed  of 
the  stream  which  they  could  reserve,  to  the  prejudice  of  the 
enjoyment  of  the  public  easement  over  it. 

Exceptions  were  taken  to  the  instructions.  These  are  very 
numerous  and  some  of  them  very  long,  and  not  very  perspicu- 
ous, and  may  not  have  tended  much  to  the  enlightenment  of  the 
jury.  It  would  be  tedious  and  unprofitable  to  review  them  sep- 
arately. Although  some  verbal  alteration  might  well  have  been 
made  to  one  or  two  of  them,  still  on  the  whole,  we  think  the 
law  was  not  improperly  laid  down  to  the  jury. 

A  verdict  was  returned  for  the  defendant  upon  all  the  pleas, 
after  which  the  plea  of  liberum  tenementum  was  allowed  to  be 
withdrawn,  and  this  is  assigned  for  error.  In  this  there  Avas 
nothing  improper,  nor  was  there  anything  prejudicial  to  the 
rights  of  the  plaintiff".  That  plea  may  not  have  been  sustained 
by  the  evidence,  yet  the  defendant  was  entitled  to  a  judgment, 
if  the  verdict  upon  any  one  of  the  pleas  could  be  sustained. 
Because  the  verdict  upon  one  plea  was  erroneous,  it  would  not 
vitiate  the  finding  upon  the  others. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 
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The  City  of  Alton,   Pltff  in  Error,  v.  The  Illinois  Trans- 
portation Company,  Def'ts  in  Error. 

EKROR  TO  MADISON . 

A  construction  which  requires  that  an  entire  clause  of  a  deed  should  be  rejected 
will  not  be  adopted, except  from  unavoidable  necessity. 

Wlien  a  deed  refers  to  a  plat,  which  has  upon  its  face  that  to  which  the  expressions 
ofthedeed  cnn  apply,  the  court  will  connect  the  two,  rather  than  reject  the 
words  of  the  deed. 

If  a  deed  will  admit  of  two  constructions,  it  should  be  construed  against  the 
grantor. 

Public  rights  are  not  barred  by  our  statute  of  limitations,  which  requires  certain 
real  actions  to  be  brought  within  seven  years  after  possession  taken  by  a  de- 
fendant. 

When  lots  are  dedicated  to  the  public  for  particular  purposes  they  may  be  im- 
proved and  controlled  for  such  purposes, but  they  cannot  be  aliened  or  sold, 
nor  has  a  city  the  exclusive  use  thereof. 

This  is  an  action  of  ejectment  to  recover  possession  of  an 
easement  in  a  lot  in  the  city  of  Alton,  brought  by  the  city  to 
try  the  right  of  the  public  to  the  same  as  a  public  highway, 
landing  or  common,  dedicated  to  the  public  use, — described  as 
that  lot  which  is  embraced  within  the  following  boundaries,  to 
wit :  Beginning  at  a  point  on  the  South  side  of  Front  street,  in 
said  city,  120  feet  West  of  the  West  side  of  Easton  street,  in 
said  city  ;  thenee  on  the  said  South  line  of  Front  street,  West- 
wardly,  120  feet ;  tKence  Southwardly,  along  the  East  line  of 
Alby  street,  extended  to  the  Mississippi  river ;  thence  down  the 
line  of  said  river,  120  feet ;  thence  Northwardly,  to  the  place  of 
beginning."  The  defendants  filed  the  plea  of  Not  Guilty,  &c.  ; 
and  thereupon,  a  statement  of  facts  in  the  case,  agreed  upon  by 
the  parties,  was  filed,  and  the  same  was  submitted  to  the  Court 
for  its  decision.  The  facts  thus  agreed  upon,  are  substantially 
as  follows,  to  wit : 

•1st.  That  fr.  Sees.    11  and  14,  T.  5  N.,  R.  10  W.,  were 
patented  to  Rufus  Easton,  on  the  16th  of  June,  1850. 

2d.  That  on  the  1st  of  June,  1818,  Rufus  Easton,  claiming  to 
be  sole  owner  of  said  land  situated  in  Madison  county,  Illinois, 
made  a  plat  of  the  same  by  the  name  of  "  The  town  of  Alton," 
which  is  made  a  part  of  the  record,  as  Exhibit  (A)  ;  which  plat, 
together  with  the  memorandums  of  the  same,  was  duly  recorded 
on  the  4th  day  of  April,  1818,  in  the  Recorder's  office  for  said 
county. 
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3d.  That  subsequent  to  the  recording  of  the  plat,  William  B. 
Whitesides,  James  Reynolds,  and  others,  claiming  an  interest  in 
these  lands,  commenced  a  suit  against  Easton,  concerning  the 
same  ;  and  it  was  compromised  by  the  parties,  by  Easton's  exe- 
cuting and  delivering  to  said  Whitesides  and  Reynolds,  February 
25,  1821,  a  deed  of  conversance,  which  was  duly  recorded  on  the 
11th  of  December,  1821,  for  certain  lands  and  lots  in  and  at  said 
Alton,  and  in  said  fractional  section  14. 

By  said  deed,  Easton  sold  and  conveyed  to  Reynolds  and 
Whitesides,  in  fee,  80  acres,  adjoining  said  town,  and  in  said 
Sec.  14,  expressly  referring  to  said  plat  of  the  town  of  Alton, 
theretofore  laid  out  by  him,  and  recorded  as  aforesaid  ;  also  107 
lots  laid  down  on  said  plat  and  embraced  in  the  limits  of  said 
town,  among  which  lots  are  Lots  3,  4  and  5,  in  Block  4  ;  Lots  5 
and  6,  in  Block  6  ;  Lots  3,  5  and  14,  in  Block  7  ;  Lots  1,  3  and 
13,  in  Block  8  ;  Lots  3,  6  and  7,  in  Block  13,  &c,,  and  "  all  things 
of  right  thereto  appertaining."  In  this  deed,  Easton  reserves  to 
himself,  his  heirs  and  assigns,  the  exclusive  right  of  ferrying 
across  the  Mississippi  river  to  and  from  said  lands  ;  and  therein 
said  Easton  expressly  •'  covenants  and  agrees,  that  all  the  Lots  for 
public,  scholastic  and  religious  purposes,  for  a  public  landing,  or  as 
reservations  of  common,  East  of  the  Fountain  creek,  as  designated 
on  the  plat  aforesaid  of  said  town  ;  and,  particularly,  the  land  that 
lies  between  Front  street  and  the  river  Mississippi  as  designated  in 
said  plat,  fronting  on  the  river  betAveen  the  said  Fountain  creek  and 
Henry  street,  shall  be  and  forever  remain  a  public  landing  place  and 
shall  be  and  remain  for  the  use  of  the  public  as  desnigated  on  said 
plat,  excepting  and  reserving  to  said  Rufus  Easton  and  his  heirs ,for- 
ever,  the  exclusive  right  of  a  ferry  or  ferries,  on  and  from  said  land 
so  made  common."  Said  deed  contains  covenants  of  warranty 
against  the  title  and  claims  of  Easton  or  his  heirs,  and  others 
claiming  under  him  or  them — and  states,  that  "It  is  explicitly 
understood  and  expreesly  agreed,  by  and  between  the  parties 
aforesaid  ;  that  they  had  conflicting  claims  or  titles  to  said  lands 
and  lots,  and  that  for  the  purpose  of  compromise,  they,  the  said 
parties,  agreed  to  mutually  relinquish  one  to  the  other,  the  part 
allowed  to  him  or  them,  in  the  compromise  ;  and  that  said  deed  is 
the  relinquishment  of  the  said  Easton,  on  his  part,  to  the  said 
Whitesides  and  Reynolds,  their  heirs  and  assigns,  to  the  whole 
of  the  lands  thereby  conveyed,"  &c. 
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And  as  part  of  said  compromise,  by  said  Whitesides  and  Rey- 
nolds, and  their  respective  wives,  on  the  said  26th  day  of  Feb- 
ruary, 1821,  executing  and  delivering  to  said  Easton,  their  joint 
deed  of  conveyance  of  the' date  last  named,  wherein,  in  consider- 
ation of  $1,  and  also  "  For  and  in  consideration  that  the  said 
Rufus  Easton  had,  by  his  deed  of  that  date,  conveyed  and 
released  and  relinquished,  to  the  said  Whitesides  and  Reynolds, 
certain  lots  and  parcels  of  land  in  that"  (Easton's)  deed  men- 
tioned and  described,  they  sold  and  conveyed,  &c.,  to  said 
Easton,  and  to  his  heirs  and  assigns,  forever,  the  following  des- 
cribed lands,  in  said  county  of  Madison,  to  wit :  describing  that 
part  of  fr.  Sec.  14,  lying  East  of  Henry  street,  and  part  of  the 
S.  E.  qr  of  Sec,  11,  containing  200  acres,  more  or  less  ;  and  the 
whole  of  S.  VV.  qr  of  Sec.l2  ;  all  in  town  5  N.,  R.  10  W.,  con- 
taining 100  acres,  with  the  appurtenances,  &c.,  with"  the  license 
and  right  of  ferrying  to  and  from  the  same,  obtained  by  said 
Whitesides  and  Reynolds  and  one  Robert  Sinclair,  or  that  of  all 
or  either  of  them,"  with  covenants  of  warranty  that  they  had  not 
granted  away  the  land  thus  conveyed ;  providing,  however,  and 
excepting  from  the  operation  of  said  deed  of  them,  all  or  any  of 
the  lots  in  the  town  of  Alton,  mentioned  and  contained  in  the 
deed  above  referred  to  from  said  Easton  to  said  Reynolds  and 
Whitesides,  specifying  them  as  they  are  specified  and  described 
in  said  Easton's  deed  to  them,  according  to  the  plot  of  said  town 
of  Alton,  made  by  said  Easton,  and  recorded  as  aforesaid  ;  which 
plot  as  recorded,  the  said  W^hitesides  and  Reynolds  for  them- 
selves, their  heirs  and  assigns,  do  thereby  ratify  and  confirm  in 
every  particular ;  but  said  presents,  it  was  expressly  declared 
therein  and  thereby,  were  "  not  to  be  construed  to  convey  to,  or 
vest  in,  said  Easton  any  exclusive  interest  in  any  of  the  streets, 
lots  for  public  or  scholastic  or  religious  purposes,  for  a  public 
landing,  or  any  reservations  of  commons  to  the  East  of  Fountain 
creek,  in  said  town  of  Alton,  as  designated  on  the  plat  of  said 
town  ;  but  that  all  the  ground  from  the  public  landing  inclusive, as 
designated  on  said  plat,  to  Henry  street, and  that  lies  between  Front 
street  and  the  river  Mississippi, should  forever  be  and  remain  a  pub- 
lic landing  for  all  persons  whatsoever,  expect  for  a  ferry  landing  ; 
which  right  of  a  ferry  landing  was  to  be  and  remain  in  the  said 
Rufus  Easton,  his  heirs  and  assigns  exclusively,  forever." 

in  said  deed  it  is  also  recited  that,  at  some  time  theretofore, 
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tsaid  Easton  had,  by  a  power  of  attorney,  authorized  Lewis  Beck 
0  sell  all  tlie  lots  of  ground  in  the  deed  enumerated,  as  also 
ome  others  mentioned  and  situate  in  gaid  town  of  Alton,  as 
plotted  by  said  Easton  and  recorded  as  aforesaid ;  and  said 
Reynolds  and  Whitesides  covenant  to  confirm  and  ratify  the 
sales  then  made,  or  which  may  be  made  by  the  1st  day  of  April 
next  following,  by  said  Beck,  under  said  authority.  Reynolds 
and  Whitesides  also  covenant  against  all  claims  or  titles  derived 
through  or  under  them  or  either  of  them.  The  deed  last  named 
has  also  this  clause,  to  wit:  "  Audit  is  further  explicitly  under- 
stood and  expressly  agreed  by  and  between  the  parties,  that  they 
had  conflicting  claims  or  titles  to  the  land  and  lots  therein 
expressed  ;  and  that  for  the  purpose  of  compromise,  the  parties 
had  agreed  to  mutually  relinquish  to  the  other  of  them  the  par- 
allowed  to  him  in  the  compromise,  and  that  the  said  deed  is  thet 
relinquishment,  on  the  part  of  said  Whitesides  and  Reynolds,  to 
the  said  Easton,  to  the  whole  of  the  lands  thereby  conveyed  by 
said  Reynolds  and  Whitesides  to  said  Easton  ;  "  provided,  how- 
ever, they  were  to  be  subject  to  the  damages  provided  for  in  said 
deed  in  case  they  did  not  purchase  back  whatever  of  the  lots 
and  land  therein  mentioned  and  which  they  might  have  sold, 
&c.,  as  before  duly  recorded  Ajoril  10,  1821.  Subjoined  to  the 
last  mentioned  deed  is  the  written  assent  under  seal  of  Nathaniel 
Pope,  John  Reynolds,  Joseph  Conway,  John  D.  Cook,  and 
Ninian  Edwards,  and  their  surrender  to  Easton,  "  all  claims  and 
pretensions  which  they  might  or  could  assert  to  the  premises  " 
in  said  deed  "  granted  and  conveyed." 

That  the  grantors  and  grantees  of  said  deeds  together  held  all 
and  every  claim  or  title  to  said  lands,  except  the  rights  thereto 
vested  in  the  public  by  the  making  and  recording  of  the  plat  of 
the  town  of  Alton  Avithin  mentioned,  and  expressly  recognized 
by  the  parties  to  said  deeds,  whatever  they  may  be  ;  but  the 
defendants  contend  that  the  land  in  plaintiff's  declaration  des- 
cribed is  not  so  recognized,  while  the  plaintiffs  contend  it  is  so 
recognized,  and  that  by  the  execution  and  recording  of  the  same 
plat  and  deed,  a  perfect  title  to  the  lands  respectively  therein 
described,  was  vested  in  the  several  grantees  therein  mentioned. 
4th.  That  on  the  20th  of  Sept.,  1821,  the  bank  of  Saint  Louis 
recovered  judgment  against  said  Easton  for  ^1,149  debt,  and 
^9,192  damages  and  costs.     That  on  the  same  day,  Wm.  Russell 
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obtained  a  judgment  against  said  Easton  for  |957.18  debt,  and 
|l26.51  damages  and  costs,  both  in  the  Madison  Circuit  Court, 
and  executions  were  issued  thereon,  and  the  lands  first  within 
described,  with  other  lands,  were  levied  on  ;  and  that'by  virtue 
of  the  two  executions  thus  issued — one  on  each  of  said  judg  - 
ments — Wm.  B.  Whitesides,  then  Sheriff  of  said  county,  adver- 
tised on  the  Sth  of  February,  182'2,  that  he  should  expose  to 
public  sale,  at,  &c.,  on  the  2d  of  March  then  next,  all  the  right, 
title,  and  interest  of  said  Easton  to  the  following  propertv,  to 
wit  :  fr.  Sees.  14,  11,  12,  and  13,  T.  5,  N.,  R.  10  ;  also  fr."'Sec- 
18,  T.  5,  R.  9,  W.  ;  on  which  lands  and  a  horse  ferry  boat  at 
Fountain  Ferry  on  the  Mississippi,  the  Sheriff  certifies  that  he 
levied  on  the  4th  of  January,  1822  ;  that  the  lands  Avere  appraised 
as  therein  stated,  and  the  sale  advertised  and  postponed  three 
several  times  ;  that  the  ferry  boat  was  sold  on  the  18th  of  Jan- 
uary, 1822,  the  time  fixed  for  the  sale,  to  Archibald  Gamble,  for 
$110,  and  the  whole  of  the  lands  on  the  2d  of  March,  1822,  were 
sold  to  said  Gamble  for  $1,415.46,  he  being  the  higest  bidder  ; 
and, 

Sth.  Thereupon,  the  Sheriff  executed  to  said  Gamble  a  deed 
of  conveyance  for  the  lands  last  above  described,  except  a  part 
of  fr.  Sec.  13,  only  98  72-100  acres  of  which  were  conveyed  ;  the 
remainder  of  said  section  being  claimed  by  Charles  W.  Hunter  ; 
which  last  deed  is  dated  on  the  day  and  year  aforesaid ;  and  is 
as  are  the  other  deeds,  copied  at  length  into  the  record,  and  was 
recorded  Jan.  14,  1823. 

6th.  That  on  the  6th  of  January,  1825,  Rufus  Easton  executed 
a  deed  of  conveyance  of  that  date  to  said  Wm  Russell,  whereby 
said  Easton,  for  the  consideration  of  $3,451  paid  by  Russell  to 
Easton,  conveyed  to  Russell,  in  fee,  all  his  estate,  right,  title, 
interest,  property  and  demand  in  and  to  said  fr.  Sees.  14, 11,  13, 
the  N.  half  of  12,  T.  5,  N.,  R.  10,  W.,  with  the  houses,  buildings 
and  other  improvements  thereon,  containing  1,331  15-100  acres  ; 
also,  the  whole  of  fr.  Sec.  18  the  N.  fr.  half  of  Sec.  19,  and  the 
N.  W.  qr.  Sec.  20,  all  in  T.  5,  N.,  R.  10,  W.,  containing  972 
29-100  acres,  without  any  recourse  whatsoever  on  said  Easton 
for  any  damage  or  demand  should  the  title  to  said  lands  fail, 
&c.  ;  which  deed  was  duly  recorded  Nov.  10,  1829. 

7th.  That  on  the  6th  of  July,  1826,  Archibald  Gamble  and 
his  wife  executed  to  said  Russell  his  deed  of  assignment,  as  it  is 
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called,  whereby,  in  consideration  of  $2,075,  at  the  entire  risk  and 
hazard  of  the  said  Russell,  and  without  recourse  on  Gamble  for 
any  damages,  demand  or  claim,  whatsoever,  should  the  title  to 
the  land  therein  described  prove  defective  or  wholly  fail,  said 
Gamble  and  wife  conveyed  to  Russell,  in  fee,  all  their  estate, 
right,  title,  interest,  claim,  property  and  demand  in  and  to  the 
lands  described  in  the  deed  last  above  of  Easton  to  Russell, 
excepting,  however, from  the  said  conveyance  and  sale, the  East  half 
of  block  number  Eighteen,  (18),  in  town  of  Alton,  laid  out  on  said 
fr.  Sec.  14  ;  all  being  the  same  lands  which  were  conveyed  by 
the  Sheriff  of  Madison  county  to  said  Gamble,  by  the  deed  of 
March,  2d,  1822,  above  referred  to.  This  deed  was  acl^nowledg- 
ed  the  25th  of  March,  1828,  and  recorded  Jane  6,  1828. 

8th.  That  on  the  10th  of  April,  1828,  Abiel  Easton,  wife  of 
said  Rufus  Easton,  and  said  Rufus  Easton,  executed  to  William 
Russell  their  deed  of  conveyance,  wherein  is  a  recognition  of  the 
above-mentioned  deed  of  Easton  to  William  Russell,  of  the  6th 
of  January,  1825,  for  the  lands  therein  described — and  a  sale  by 
said  Abiel,  for  the  consideration  of  $600,  of  all  her  right,  title, 
interest,  &c.,  in  and  to  those  lands,  tenements  and  appurtenances, 
"  situate,"  as  is  said,  "in  and  near  the  town  of  Alton,  in  the 
county  of  Madison,  and  state  of  Illinois,"  This,  like  the  former 
deed  from  Easton  alone  to  Russell,  expresses  the  sale  to  be  made 
"  at  the  risk  and  hazard"  of  Russell ;  this  was  on  the  10th  of 
April,  1838,  acknowledged  by  said  Abiel,  and  on  the  14th  of 
April,  in  same  year,  by  Easton,  and  recorded  June  5th,  1828. 

9th.  That  on  the  7th  of  June,  1828,  Russell  executed  to  Ger- 
shom  Flagg  a  deed  of  conveyance  of  that  date,  whereby,  for  the 
consideration  of  $400,  he  granted,  bargained  and  sold  to  Flagg, 
in  fee,  the  following  described  lots  of  ground  or  parcels  of  land, 
described,  bounded,  &c.,  situate  in  the  town  of  Alton,  in  said 
Madison  county,  as  the  same  is  laid  off  upon  fr.  Sec.  14,  T.  5, 
N.,  R.  10,  W.,  and  which  lots  thereby  conveyed  were  described 
as  •'  The  whole  of  block  (or  an  irregular  square)  numbered  one, 
(1),  on  the  plot  of  said  town  of  Alton,  bounded  on  the  North  by 
Second  street  of  said  town,  on  the  East  by  Alby  street,  and  on 
the  Southwardly  and  Westwardly  side  and  end  by  Eront  street, 
and  by  an  open  space  of  ground  called  "  the  Public  Landing,"  at 
the  South  end  of  Market  street,  as  the  said  block  numbered  one 
is  represented  on  the  plat  of  said  town  of  Alton,  of  lecord  in  the 
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Recorder's  office  of  said  county  of  Madison."  "  Also,  one  other 
lot  of  ground  in  the  said  town  of  Alton,  of  piiBcisely  forty  feet 
from  West  to  East,  and  about  60  feet  long,  more  or  less,  from 
North  to  South ;  this  being  the  upper  and  Westwardly  end  of  a 
large  lot  in  said  town,  marked,  'Reserved,'  on  the  aforesaid  plot 
of  said  town."  This  deed  contains  full  convenants"of  warranty  \)f 
title  in  Russell,  &c.  This  deed  to  Flagg  was  duly  recorded  on 
the  nth  of  June,  1828. 

10th.  That  on  the  13th  of  March,  1834,  said  Flagg  and  Jane 
his  wife,  reconveyed  to  said  Russell  the  last  described  lot  of 
ground,  in  said  town  of  Alton,  for  the  consideration  of  ^170, 
without  warranty,  except  liens  created  against  it  while  Flagg 
professed  to  own  it,  and  at  the  risk  in  all  other  respects  of  said 
Russell,  and  "  without  any  recourse  whatever  to  said  Flagg  or 
his  heirs,  if  the  title  should  otherwise  fail  to  be  good;"  which 
deed  Avas  recorded  March  17,  1834. 

11th.  That  on  the  17th  of  July,  1832,  Wm.  Russell  executed 
to  Isaac  Prickett  a  deed  of  conveyance  of  that  date,  whereby,  for 
the  consideration  of  $150,  he  "sold  and  quit-claimed  to  Prickett, 
and  to  his  heirs  an:i  assigns,  forever,  a  certain  lot  in  the  town  of 
Alton,  in  Madison  county,  111.,  as  the  same  had  been  laid  off 
upon  fr.  Sees.  11  and  14,  T.  5  N.,  R.  10,  a  plat  of  which  town 
is  recorded  in  the  Recorder's  office  of  said  county  ;  which  lot 
thereby  granted,  is  240  feet  large  from  East  to  West,  by  about 
140  feet  large  from  North  to  South,  more  or  less,  and  is  specially 
bounded  in  said  deed  as  follows,  to  wit :  "On  the  North  by 
Front  street  of  said  town,  and  fronts  240  feet  to  the  same  ;  on  the 
South  by  the  Mississippi  river  ;^on  the  East  by  Easton  street  of 
said  town  ;  and  on  the  West  by  Alby  street,  as  the  same  has 
been  extended  by  said  Russell  to  said  river,  with  the  appurte- 
nances," &c. 

"  This  deed,"  (in  the  words  thereof)  "being  made  with  the 
following  express  and  positive  limitation,  to  wit :  That  said 
Prickett,  being  well  and  fully  acquainted  with  the  said  Russell's 
right  and  title  to  the  above  described  lot  hereby  conveyed,  takes 
the  right  and  title  of  the  said  Russell  to  said  lot  at  the  entire  risk 
and  hazard  of  him,  said  Prickett,  and  without  any  recourse 
whatever  to  said  Russell,  or  his  heirs  or  representatives,  for,  ' 
either  consideration' money,  or  costs  or  other  damages,  on  account 
of  this  deed,  in  case  the  title  to  said  lot  should  in   any   part,    or 
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altogether,  fail,  or  prove  bad,  in  law  or  equity, — as  evidence  of 
all  of  which,  the  said  Prickett  accepts  of  and  receives  this  deed, 
with  this  special  clause,  and  in  its  present  form."  This  deed  was 
duly  recorded  July  17,  1832. 

12th.  That  on  the  13th  of  Oct.,  1835,  said  Prickett  and  his 
wife  executed  to  James  kSemple  a  deed  of  conveyance  of  that 
date,  wherein,  for  the  consideration  of  $600,  said  Prickett  and 
Nancy  his  wife,  sold  and  quit-claimed  to  said  Semple  a  part  of 
the  lot  described  in  the  deed  last  above  referred  to  of  Wm.  Rus- 
sell to  said  Prickett,  and  being  150  feet  front  on  Front  street, 
and  running  back  to  the  Mississippi  river  :  being  a  part  of  the 
land  reserved  by  said  Easton  in  laving  off  the  said  town  of  Alton 
and  immediately  below  and  adjoining  Alby  street,  as  extended 
through  the  said^*  reserve  land  by  Wm.  Russell,  and  bounded  on 
the  East  by  a  lot  conveyed  by  said  Isaac  Prickett  to  David 
Prickett,  with  a  clause  and  limitation  in  the  same  words  and  to 
the  same  elfcct  with  the  one  above  quoted  from  the  last  above 
mentioned  deed  from  said  Russell  to  Isaac  Prickett.  This  deed 
was  recorded  in  the  office  of  the  Recorder  of  said  county,  on  the 
31st  of  Oct.,  1835. 

13th.  That  on  the  20th  of  Feb.,  1847,  said  James  Semple  and 
Mary  S.  his  wife,  executed  their  deed  to  George  C.  De  Kay,  of 
th^  city  of  New  York,  in  the  State  of  New  York,  whereby,  for 
the  sum  (as  in  said  deed  expressed)  of  |^13,000,  said  Semple  and 
wife  conveyed,  in  fee,  a  large  number  of  tracts,  pracels,  and  lot? 
of  land,  situate  in  said  Alton,  among  which  is  conveyed  "  all  the 
right,  title,  and  interest  which  said  Semple  then  had  or  possessed, 
in  and  to  any  and  every  part  of  what  is  known  as  the  '  Reserve,' 
in  the  city  of  Alton,  situated  between  Front  street  and  the  Mis- 
sissippi river,  and  between  the  'Public  Square,'  at  the  mouth  of 
the  Little  Piasa  creek,  and  the  '  Common  or  Promenade,'  at  the 
Eastern  end  of  the  original  plat  of  Alton,"  together  with  all  the 
buildings,  houses,  and  improvements,  &c.,  reversions  and  remain- 
ders to  the  same.  This  is  a  deed  without  any  convenants  of 
warranty,  and  is  recorded  March  13th,  1847. 

14th.  That  on  the  22d  of  April,  1847,  said  George  C.  De  Kay, 
by  Washington  T.  Miller,  describing  himself  as  said  De  Kay's 
"  Attorney  in  fact,"  (butnopower  of  attorney  to  said  Miller,  or 
evidence  to  act  as  such  attorney,  is  found  in  the  record,)  executed 
to  "  The  Illinois  Transportation  Company,"  his  deed  of  convey- 
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ance  of  that  date,  whereby,  for  the  consideration  therein 
expressed,  of  $75,000,  he  "  granted,  bargained,  and  sold"  unto 
the  said  company,  their  successors  and  assigns,  numerous  lots,  and 
tracts  of  land,  among  which  are  those  contained  in  the  last  men- 
tioned deed  of  said  Sempleto  De  Kay,  and  his  interest,  &c.,  in 
the  last  above  described  lot  of  120  feet  front  on  Front  street,  in 
the  city  of  Alton.  This  deed  was  acknowledged  by  said  Miller, 
April  22d,  1847,  and  recorded  October  30,  1847. 

loth.  That  the  town  of  Alton  was  incorporated  May  14, 
1832. 

16th.  That  the  city  of  Alton  was  incorporated  July  21,  1837, 
and  reference  is  made  to  the  act  of  m corporation 

17th.  That  imm-ediately  after  the  deed  from  Prickett  to  Sem- 
ple,  he,  Semple,  went  upon  the  premises  described  in  plaintiff's 
declaration,  and  erected  thereon  a  two  story  frame  house,  which 
was  finished  in  1837,  and  so  soon  as  the  house  was  built,  Semple 
rented  the  lot  or  piece  of  ground  upon  which  it  stood,  and  said 
Semple  and  his  grantees  have  continued  to  rent  same  house  and 
lot  and  collect  the  rents,  until  the  present  time.  That  the  tenants 
have  had  uninterrupted  possession  of  the  house  as  a  residence  ; 
but  the  lot  has  never  been  enclosed  or  occupied  by  such  tenants 
exclusively,  and  during  the  whole  time  of  such  tenancy,  steam- 
boats, flat  boats,  rafts,  &c.,  have  from  time  to  time,  landed  upon 
the  river  side  of  the  same,  and  the  materials,  freights  and  loading 
&c.,  have  been  landed  and  carried  across  said  lot  by  persons 
generally,  and  freight  and  lumber  and  loading  have  been  con- 
tinually carried  from  below  up  and  from  above  down  across 
rear  end  of  said  lot,  without  obstruction  or  interruption,  in  the 
same  manner  as  freights  and  loading,  &c.,  &c.,  have  been  landed 
upon  the  river  side  of  the  land  marked  on  the  plat  of  Alton  as 
"  Common  or  Promenade,"  and  hauled  across  said  commons,  as 
also  across  vacant  lots  in  Alton,  and  such  use  of  the  public,  since 
1835,  has  been  with  the  knowledge  that  James  Semple,  and  those 
claiming  under  him,  claimed  said  property  as  pri\^ate,  and  insisted 
that  it  was  not  public  property ;  and  said  Semple  or  his  assigns 
have  never  given  any  assent  to  their  rights  so  to  do. 

18th.  That  the  town  authorities  of  Alton,  during  the  exist- 
ence of  the  incorporation  of  the  town  of  Alton,  and  the  authori- 
ties of  the  city  of  Alton,  since  its  incorporation  as  a  city,  have 
ever  claimed   an  easement   in,   and  the    enjoyment  of  the  land 
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described  in  the  plaintiff's  declaration,  as  a  part  of:  the  public 
landing,  or  public  grounds,  and  have  ever  refused  to  tax  the 
same  ;  but  have  never  improved  the   same. 

19th.  That,  up  to  the  year  1834  and  1835,  there  were  but  few 
inhabitants  in  said  Alton,  and  it  has  not  hitherto  been  necessary 
to  improve  the  said  lot  for  a  public  landing,  to  supply  the  busi- 
ness wants  of  the  city  and  of  the  public  ;  but  its  situation  is  such 
as  to  render  it  susceptible  of  improvement  for  that  purpose. 

20th.  That  said  Wm.  Russell  holds  among  his  title  papers  the 
aforesaid  deed  of  Wm.  B.  Whitesides  and  others,  to  Rufus 
Easton,  within  named. 

21st.  That  one  Thomas  G.  Hawley  would  testify  that  said 
Rufus  Easton,  during  the  year  1821,  told  him,  that  he  wished  to 
sell  him  lots  in  block  1,  on  the  plat  within  named,  and  spoke 
of  them  as  lots  fronting  on  the  "Public  Landing."  They  were 
lots  fronting  on  the  upper  part  of  the  upper  lot,  marked  on  the 
plat  of  said  toAvn  of  Alton,  "Reserve."  This  evidence  is  to  be 
rejected,  if  the  court  consider  it  illegal. 

22d.  That  said  Gershon  Flagg  would  testify,  that  after  said 
Wm.  Russell  sold  him  the  lots  named  in  the  deed  of  said  Russell 
to  said  Flagg  within  named,,  the  said  Russell  stated,  he  owned 
the  whole  of  the  property,  (meaning  lots  marked  on  the  plat 
"Reserve," )and  that  he,  Russell,  did  not  know  that  there  was 
any  question  of  his  title,  at  the  time  he  sold  to  Flagg,  and  fur 
some  time  after  ;  but  having  heard  there  was  a  question  as  to  his 
title,  he  wished  to  retake  the  property,  o,nd  he  did,  by  deed  of 
Flagg  to  Russell,  he,  Russell,  paying  the  original  consideration, 
$70,  to  Flagg.  (This  evidence  is  to  be  rejected,  if  the  court 
consider  it  illegal.) 

23d.  That  from  1818  to  1835,  when  Semple  built,  the  property 
was  unoccupied,  like  other  vacant  property,  and  there  were  no 
inhabitants  upon  it. 

24th.  The  land  described  in  the  plaintiff's  decoration  is  a  part 
of  the  land  marked  "  Reserved,"  on  the  plat  above  named,  and 
is  in  the  possession  of  the  defendants. 

It  was  further  agreed,  that  the  defendants  should  waive  pro- 
cess, and  enter  their  appearance  herein,  and  plead  the  general 
issue,  and  submit  this  cause  to  the  court  upon  the  agreed 
statements  of  facts  ;  stipulating  with  each  other,  that  the  original 
plat  and  deeds  within  named,  or  certified  copies  of  the  rec'id  of 


48  MOUNT  VERNOK, 


City  of  Alton  v.  Illinois  Transportation  Company. 


the  same,  or  the  original  records,  might  be  introduced  by  either 
party,  subject  to  comparison  of  the  original  with  the  record  ; 
and  that,  if  from  the  whole  of  said  agreed  statement  and  tae  law 
arising  thereon,  the  court  is  of  opinion,  that  the  city  of  Alton 
aforesaid  is  entitled  to  enjoy  and  exercise  jurisdiction  over  said 
land  in  plaintiff's  declaration  mentioned  as  part  of  the  public 
landing  place,  or  for  public  purposes,  then  the  judgment  is  to  be 
for  the  plaintiff;  otherwise  for  the  defendants  ;  that  no  objection 
should  be  made  to  the  form  of  action  or  the  form  of  pleading  ; 
and  either  an  appeal  or  writ  of  error  should  lie  from  the  decision 
of  the  circuit  court  to  the  Supreme  Court ;  and  that  the  defend- 
ants in  such  appeal  or  writ  of  error,  should  appear  without  the 
service  of  any  summons — and  that  the  decision  of  the  Supreme 
Court  should  be  upon  the  points  of  law  arising  upon  the  within 
statement  of  facts,  waiving  any  objection  which  mignt  arise  to  tho 
form  of  action,  as  to  the  legal  title  in  fee  not  being  in  the  plain- 
tiffs, if  they  or  the  public  are  entitled  to  enjoy  the  easement  in 
the  locus  in  quo,  as  a  public  landing  place  or  as  public  grounds  ; 
and  at  the  Circuit  or  Supreme  Court,  the  defendants  might  raise 
any  c^uestion  of  law  (except  as  to  the  fee  in.  the  lands  as  above) 
arising  from  the  above  agreed  statement  of  facts,  the  same  as  if 
especially  pleaded. 

The  case  was  heard  and  decided  at  the  Au2;ust  term  of  the 
Madison  Circuit  Court  in  the  year  1850,  Underwood,  Judge,  pre- 
siding, in  favor  of  the  defendants  ;  and  the  plaintiffs  have  brought 
the  case  into  this  court,  and  the  plaintiffs  make  the  following 
points  : 

D.  J.  Baker  and  E.  Keating,  for  Pltff  in  error. 


The  law  prescribes  no  particular  form  or  manner  for  the  dedi- 
cation of  land  to  public  uses,  provided  the  intention  of  the  owner 
of  the  land  to  dedicate  it  to  such  uses  be  satisfactorily  established 
by  evidence,  and  no  particular  description  of  evidence  is  required 
to  prove  such  intention.  Dedications  of  land  for  public  purposes 
have  frerjuently  come  under  the  consideration  of  the  courts  of 
this  country  ;  in  the  case  of  The  City  of  Cincinnati  ?5.  The  Lessee 
of  White,  6  Peters,  431,  504,  the  question  is  fully  discussed; 
3  Kent.  450  ;  Townof  Pawlet  v.  Clark,  3  Con.  R.,  408  and  seq.  ; 
City  of  Cincinnati  n.  White,  6  Peters,  431  ;  Brown  t\  Manning,  6 
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Ohio,  303  ;  Watertown  v.  Cowen,  4  Paige,  410  ;  Hobbs  v.  Lowell , 
19  Pick.,  405  ;  7  Ohio,  217  ;  9   Ohio,  80  ;  3   and  4  Dev.,  242  ; 
1  Strange,  95  ;  3  Kent,  450  ;  19  Wend.,  128  ;  1  Hill,  189, 191 : 
17  Pick.,  309.     In  order  to  dedicate  property  for  public  use,  it 
is  not  essential  that  the  right  to  use   the  same  shall  be  vested  in 
a  corporate  body.     It  may  exist  in  the  public,  and  have  no  other 
limitation  than  the  wants  of  the  community  at  larafe.     The  City 
of  N.  Orleans  v.  U.  States,  10  Peters,  662  ;  2  Peters,  256.     In 
the  case  of  Barclay  et  al.    i).  Howell's  Lessee,  6  Pet.,  504,  the 
Court  held,    that   the   "declarations  of  the   surveyor,   who  was 
authorized  by  the  owner  of  the  land,  to  fix  upon  the  plan  of  the 
town  and  survey  it,  made  at  the  time  of  surveying  and  comple- 
ting the  plan  of  the  same,  became  a  part  of  the  res  gestse  ;  they 
were  explanatory  of  the  act  then  being    done,  and  as  such,  were 
competent  evidence    to  charge  his    principal.  "     In    the  case  of 
Hunter  v.  The  Trustees  of  Sandy  Hill,  6  Hill,  411,  the  Court  say: 
*•  The  law  which  governs  the  dedication  of  property  to  the   public 
use,  is  anomalous  ;  under  it,  rights  are  parted  wiLh  and  acquired 
in  modes  and  by  means  unusual  and  peculiar.     Ordinarily,  some 
conveyance  or  written  instrument  is    required  to  transmit  a  right 
to  real  property  ;  but  the  law  applicable  to  dedications  is   differ- 
ent.    A  dedication  may  be  made  without  writing  ;  by  act  in  pais, 
as  well  as  by  deed.  "     2  Smith's  Leading  Cases,  180,  and  cases 
cited.     The  act  of  throwing  open  the  property  to  the  public   use, 
without  any  other  formality,  is  sufficient  to  establish  the  fact   of 
a  dedication  to  the  public.     Dedication  may  be  presumed  from 
length  of  time  ;  and  the  period  required  by  the  Statute   of  Limi- 
tations to  bar  a  right,  would,    fron\  analogy  to  that    Statute,  be 
sufficient,  though  so  long  a  time    would  not  always    be  requisite 
Hunter  v.  Trustees  oE  Sandy  Hill,  6  Hill,  413  ;  3  Kent,  450-1, 
and  note  a.     In  the  case  of  Trustees  of  Watertown  v.    Cowen,  4 
Paige,  510,  it  was  held,  that  "  a  public  square  is  dedicated  in  the 
same  manner  as  a  street  ;  that  the  legal   title  did  not  pass  from 
the  original  owner;"  the  Court   considered  "the  corporation  as 
the  proper  representative  of  the  equitable  rights   of  the  inhabi- 
tants of  the  village,  to  the  use  of    the  public  square,    so    as    to 
authorize  the  filing  of  a  bill  in  chancery  by    the  corporation   to 
protect  those  equitable  rights  against  the  erection  of  a  nuisance. 
The  case    of  Howard   v.  Rogers,  4  Harris    and   Johnson,  278, 
turned  upon  the  construction    of  a  deed,  which  was  held  not  to 
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Lave  been  intended  to  pass  anything  more  than  the  grantor's 
interest  in  the  lot.  Had  there  been  a  covenant,  express  or  implied, 
to  leave  the  lot  open,  the  points  would  have  been  the  same  as  in 
Trustees  of  Watertown  v.  Cowen,  referred  to  in  2nd  Smith's 
Leading  Cases,  191  ;  19  Wendell,  128  ;  Wright's  Rep.,  750  ;  1 
Sup.  U.  S.  Dig.,  534,  S.348  ;  -IDevereux,  272. 

Deed  should  be  so  construed  as  to  carry  into  effect  the  inten- 
tion of  the  parties,  2  Bacon's  Ab.,  576  ;  effect  of  recital  in  deed 
construed  against  grantor,  4  Bacon's  Ab.,  526  ;  parties  and  pri- 
vies bound  by  recitals,  1  Gree:. leaf's  Ev.,  823  ;  admissions  bind- 
ing on  privies,  1  Greenleaf's  Ev.,  189,  211  ;  4  Peters,  1  ;  3 
Johnson's  cases,  174  ;  8  East,  487  ;  4  Cruise.  293  ;  4  Scam,  561 ; 
3  Pick.,  262. 

Easements  and  incorporeal  interests  are  not  within  the  Stat- 
utes of  Limitations.  Angel  on  Adverse  Enjoyment,  62,  76,  &c.  ; 
R.  S.  1845,  and  Limitations.  Our  Statutes  of  Limitations,  so  far 
as  they  pertain  to  real  property,  were  taken  in  all,  except  as  to 
the  length  of  time,  from  the  English  Statutes,  i.  <?.,  32  Henry  8, 
c.  2  ;  21  James  1,  c.  16  ;  and  3  and  4  William  4,  c.  27.  The 
English  Courts  never  considered  these  Statutes  applicable  to 
easements  and  incorporeal  interests  ;  1  Chitty's  Prac,  746,  759  ; 
Gale  &  Whately  on  Easements,  98. 

Where  a  right  to  the  use  and  enjoyment  of  the  easement  or 
incorporeal  interest  has  once  become  vested  in  the  public,  by 
grant  or  dedication,  a  non-user  of  that  right  for  no  length  of 
time  can  bar  the  public.  State  v.  Trask,  6  Vermont  355  ;  New 
Orleans  v.  United  States,  10  Peters,  662  ;  Rowan's  Executors  v. 
Town  of  Portland,  8  B.  Moaroe,  250.  "  The  dedication  having 
been  made  and  proved,  did  not  require  a  subsequent  user  to 
establish  or  prove  it ;  Cincinnati  v.  White's  Lessee,  6  Peters  ;  and 
Barclay  v.  Howell's  Lessee,  6  Peters  ;  Angel  on  Adverse  Enjoy- 
ment 36,  37,  38. 

Laches  are  not  imputed  to  counties  ;  1  Scam.,  70.  In  the  case 
of  State  Bank  .  Brown  et  al. ,  1  Scam.,  106,  per  curiam,  "are 
the  people  then  barred  by  the  Statute  of  Limitations  ?  This 
question  though  not  directly  before  the  court,  was  incidentally 
decided  in  the  case  of  Madison  county  v.  Bartlett  ;  the  court 
there  say  :  It  is  a  well  settled  principle,  that  a  state  is  not  barred 
by  a  statute  of  limitation  unless  expressly  named,  "  and  we  have 
no  reason  to    change  the  opinion   thus  expressed.     See  also,  6 
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Peters,  673  ;  Rex  v.  St  James,  2  Selwyn's  JVisi  Prius, 13?>4: ; 
Vooght  V.  Winch  2  B.  and  Aid.,  667  ;  Best  on  Presum  p.,  137, 
§103  ;  Fuller  v.  Saunders  Cro.  Jac,  446;  cited  in  2  Smi  ..'s 
Leading  cases,  178  ;  White  v.  Crawford,  10  Mass.,  189. 

Deeds  are  to  be  taken  most  strongly  against  the  makers  thereof, 
and  in  favor  of  the  other  party  or  those  for  whose  benefit  they 
were   made. 

Although  to  vest  a  fee  under  our  statute,  it  is  necessary  that 
a  plat  should  have  been  made,  executed,  acknowledged  and 
recorded  in  accordance  with  the  statute  ;  a  plat  duly  recorded, 
though  informally  executed,  will  vest  a  use  in    the    public. 

In  the  construction  of  a  deed,  effect  should  be  given  to  every 
word  and  sentence,  when  such  a  construction  would  not  contra- 
dict the  manifest  intention  of  the  grantor,  or  make  the  instru- 
ment ridiculous  or  absurd,  and  no  part  will  be  rejected  as  sur- 
plusage which  can  consistently  with  the  general  object  of  the 
same,    be   retained. 

Under  the  Recording  Law  of  1820,  it  was  only  necessary  to 
record  within  twelve  months,  and  an  unrecorded  deed  was  then 
good  as  against  a  judgment,  and  a  purchaser  under  an  execution 
then  purchased  only  what  actually  belonged  to  the    defendant. 

The  Court  below  erred  in  deciding  that  the  defendant  had 
such  a  title  as  protected  him  under  the  Statute  of  Limitations 
of  1835. 

J.  Semplb,  W.  B.  ScATES  and  Wm.  Martin,  for  Defts  it  error. 

The  defendants  contend,  that  as  the  title  was  and  is  clearly 
vested  in  Easton  and  his  assignees,  such  title  cannot,  and  will 
not  be  divested  by  any  strained  construction  of  the  acts  of  the 
owners  of  the  land  ;  but  that  before  a  dedication  to  the  public 
can  be  made  out,  there  must  be  shown  a  clear  and  undoubted  act 
of  such  owners  placing  the  dedication  beyond  dispute.  If  the  case 
is  doubtful  or  ambiguous,  the  vested  rights  of  the  patentee  and 
his  assigns    will  not  be  disturbed. 

The  only  foundation  of  the  claim  of  the  city,  rests  on  the  cov- 
enants in  two  deeds  made  by  and  between  Easton  on  one  part, 
and  Whitesides  and  Reynolds  on  the  other. 

1st.  By  a  fair  and  legal  construction  of  these  covenants  and 
conditions,    connected  with    the   plat,  they   do  not   make  the 
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"  Reserve"  public  ground  or  amount  to  a  dedication  to  the  public. 

2d.  They  are  meielj  personal  covenants  and  conditions  ;  do 
not  run  with  land,  or  bind  the  assignees    of  the   patentee. 

3d.     Thej  are  void,  being   repugnant  to    the  estate  granted. 

4th.     They  are  void   as   to  sales   under  execution. 

5th.  They  are  void  as  to  creditors,  as  being  voluntary  and 
without   consideration. 

6th.  They  are  void  as  to  creditors,  because  the  deed  was  not 
recorded  until  after  the  judgment  against  Easton. 

7th.  The  seven  years'  statute  of  limitations  bars  the  plaintiffs' 
claim  after  fifteen  years'    adverse    possession. 

1st.  As  to  the  covenants,  &c.  The  covenant  in  the  deed  from 
Easton  to  Whitesides  and  Reynolds  is  as  follows  :  "And  the 
said  Rufus  Easton  does  covenant  and  agree  that  all  the  lots  for 
public,  scholastic,  and  religious  purposes,  for  a  public  landing, 
or  any  reservations,  of  common,  east  of  the  Fountain  creek,  as 
designated  on  the  plat  aforesaid  of  said  town,  and  particularly  the 
land  that  lies  between  Front  street,  and  the  river  Mississippi,  or 
Fountain  creek  and  Henry  street  shall  be  and  forever  remain  a 
public  landing  place,  and  shall  be  and  remain  for  the  use  of  the 
public,   as  designated   on  said  plat." 

Here  it  is  clear  that  the  plat  is  made  a  part  of  the  covenant, 
by  no  less  than  three  references  to  it  in  one  short  sentence.  Every 
word  and  mark  on  the  plat,  affecting  this  question,  forms  as 
much  a  part  of  the  contract  between  the  parties,  as  if  they  had 
all  been  inserted  in  the  covenant  itself.  If  instead  of  referring 
to  the  plat  for  an  explanation  of  what  was  intended  should  be 
and  remain  public,  the  parties  had  gone  on  and  inserted  it  all  in 
the  covenant,  leaving  out  any  reference  to  the  plat,  but  inserting 
in  lieu  thereof  exactly  what  the  plat  says,  then  the  public  square, 
the  seminary  square,  the  gospel  square,  the  public  landing,  and 
the  common,  or  promenade,  would  all  have  been  described  by 
metes  and  bounds,  and  all  the  private  lots,  strips  of  ground  and 
this  land  marked  '  reserved,'  would  have  been  particularly  des- 
cribed as  they  are  marked  on  the  plat.  In  such  case  there  would 
have  been  no  doubt  as  to  what  was  intended  by  the  parties.  On 
■this  point,  a  striking  case  is  to  be  found  in  3d  Cond.,  Rep.  362. 

Another  case  in  6  Peters,  510.  The  Court  says  :  "  The  deed 
from  Ormsby  called  for  a  lot,  designated  on  the  town  plat  183, 
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bounded  by  Front  street,  the  river  Monongahela,  and  lots  num- 
bered 182  and  184." 

On  this  same  point,  in  18  Ohio,  Rep.  94,  the  court  say, 
"When  the  width  of  a  street  marked  by  right  lines  is  given  in  a 
town  plat,  surplus  land,  between  the  street  and  the  low  water 
mark  of  a  river,  is  not  thereby  dedicated  to  the  use  of  the 
town." 

Also,  in  1  Blackford,  44,  the  court  says :  The  limit  of  the 
street  as  designated  on  the  plat,  is  the  extent  of  public  ground, 
and  if  there  is  any  land  between  that  street  and  the  river  it  is 
not  granted  to  the  town  of  New  Albany.  See  also  6  Mass., 
435. 

It  is  a  rule  of  law,  that  all  the  words  of  a  deed  or  instrument 
must  have  their  full  operation  if  possible.  Now  the  word 
"reserved"  is,  by  reference,  apart  of  this  covenant,  and  must 
operate  if  possible. 

The  covenant  of  Easton  is  the  only  one  that  could  make  a 
dedication.  Whitesides  and  Reynolds  could  not  dedicate  the 
land  by  their  deed,  for  they  had  no  title. 

This  clause  is  not  a  covenant,  but  a  condition  of  non-alienation, 
void  of  itself,  but  particularly  void  as  to  creditors. 

2nd.  These  are  merely  personal  covenants  and  conditions  ;  do 
not  run  with  the  land,  nor  bind  the  assignees  of  the  patentee. 
9th  Humphries,  540  ;  2  Blackford,  301 ;  4  Cruise,  452  ;  10  East, 
120;  Coke's  Reps.,  135. 

3rd.  They  are  void  as  being  repugnant  to  the  estate  granted. 
Sprague  V.  Snow,  4  Pickering,  54  ;  4  Oilman,  544  ;  4  Kent,  131  ; 
2  Cruise,  p.  5,  Sees.  19,  20,  21,  22. 

4th.  They  are  void  as  to  sales  under  execution.  4th  Kent, 
124,  129  ;  2  Cruise,  p.  6,  Sees.  25,  28  ;  do. ,  p.  11 ,  Sees.  46,  47, 
48;7  J.  R.,  534;  15th  J.  R.  280. 

5th.  They  are  void  as  to  creditors,  as  being  voluntary,  and 
without  consideration.     4  Kent,  461 ;  4  Cruise,  457. 

6th.  They  are  void  as  to  creditors,  because  the  deed  was  not 
recorded  until  after  the  judgment  lien  attached. 

The  law  of  1802,  Purple's  L.  L. ,  p.  298,  acts  1821,  p.  174,  made 
judgment  a  lien  on  all  defendants'  lands.  This  law  was  in  force 
up  to  1821.  The  act  or  1819,  p.  20,  Sec.  8,  giving  a  year  to  re- 
cord deeds,  only  applies  to  subsequent  purchasers  and  mortgagees, 
and  ngt  to  creditors.     The  protection  to  creditors  rested  m  1821 


54  MOUNT  VERNON, 


City  of  Alton  v.  Illinois  Transportation  Company. 


on  the  principles  of  the  common  law,  which  would  give  the 
judgment  lien  in  this  case  priority  to  the  suhsequently  recorded 
deed  without  notice.     4  Cruise,  482,    550. 

7th.  The  seven  years'  statute  of  limitation  bars  the  plaintiff's 
claim  after  fifteen  years'  adverse  possession.  Scott  v.  Ratcliffe, 
5  Peters,  87  ;  11  Peters,  54  ;R.  L.,  p.  349,  Sees.  8,  9, 10,11,  p. 
104,  Sec.  8  ;  3  Cruise,  489,  Sees.  41,  44  ;  3  Kent,  359. 

Caton,  J,      In  1818  Easton    claiming   to  be   the    owner  of 
the  land,  laid  out  the  town  of  Alton,  upon  the  recorded  plat    of 
which,  the  two  blocks,  lying  between  Front  street  and  the   Mis- 
sissippi river  are  marked  "  Reserved,"  and  the  premises  in  con- 
troversy  was  a  portion  of  one  of  these  blocks.     Subsequently, 
Whitesides    and  Reynolds  set  up  a  claim  to  the  land  upon  which 
the  town  was  laid  out.     These   parties  settled  their  controversy, 
by  executing  and  interchanging  the  deeds,  upon  the  construction 
of  which,  the  decision  of  this  case    depends.     These  deeds  recite 
that  the  parties  had  conflicting  claims   or  titles  to  the  land,  and 
that  for  the  purpose  of  compromise,  they  had  agreed  to  relin- 
quish to  each  other,  the  part  allowed  to  him   or  them   in   the 
compromise,  in  pursuance  of  which  the  deeds   were  simultane- 
ously interchanged.     They  are  therefore  to  be  construed  together 
as  parts  of  the  same  transaction.     As  to    the    dedications,    the 
public  is  to  be  considered  the  grantee,  and   the  other   parties    to 
the  deeds  the  grantors.     Whoever  subsequently  purchased   lots 
or  made  improvements  in  the   town,  paid   to  the    proprietors  a 
proportionate'  consideration   for  the  dedications  of   land  made 
to  the  public  use.     Easton  by  his  deed,  conveyed  to  Whitesides 
and  Reynolds,  certain  specified  lots  and  blocks  in  the  town,  and 
then,  expressly    "  covenants  and  agrees,   that  all  the   lots,    for 
public,  scholastic  and  religious  purposes,  for  a  public  landing  or 
any  reservations    of  common,  east    of  the  Fountain   Creek,    as 
designated  on  the  plat  aforesaid  of  said  town  ;  and  particularly 
the  land  that  lies  between  Front  street  and  the  river  Mississippi 
as  designated  in  said  plat,  fronting  on  the  river  between  the  said 
Fountain  Creek  and  Henry  street,  shall  be  and  forever  remain  a 
public  landing  place,  and  shall  be  and  remain  for  the  use  of  the 
public    as    designated    on  said  plat,  excepting   and  reserving  to 
said  Rufus  Easton   and  his  heirs  forever  the   exclusive   right   of 
a  ferry  or  ferries  on  and  from  said  land  so  made  common."    Here 
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are  erased  in  the  deed  tlie  words  '•  or  for  any  other  purpose" 
between  the  words  "  common"  and  "  east,''  and  the  words  "that 
lies  between  Front  street  and  the  river  Mississippi,  as  designated 
in  said  plat,"  are  interlined. 

Upon  the  plat  several  interior  lots  and  blocks  are  marked  as 
dedicated  to  the  public,  one  for  a  Court  House, some  for  religious 
and  some  for  educational  purposes,  and  upon  the  river  and 
immediately  east  of  Fountain  creek,  a  fraction  is  marked  for  a 
public  landing,  and  further  east  and  between  the  blocks  marked 
reserved,  and  Henry  street,  is  a  space  marked  "  promenade  or 
common."  We  are  to  determine  what  part  of  the  town  plat  is 
by  this  covenant,  declared  dedicated  to  the  public.  In  the  fore- 
part of  the  clause  quoted,  are  described  in  clear  and  unequivocal 
terms,  all  of  the  lands  and  lots  which  are  marked  upon  the  plat 
as  dedicated  for  specified  purposes,  and  these  are  all,  which 
judging  from  the  face  of  the  plat,  I  should  be  inclined  to  hold, 
Easton  had  dedicated  to  the  public.  It  is  insisted,  that  by  the 
subsequent  part  of  the  sentence,  the  parties  did  nor  intend  to 
make  any  new  dedication,  but  only  to  confirm  what  had  already 
been  designated  for  the  public  use,  upon  the  plat.  I  cannot  so 
understand  the  covenant.  That  subsequent  clause,  is  as  follows: 
"  and  particularly  the  land  that  lies  between  Front  Street  and  the 
river  Mississippi,  and  designated  in  said  plat,  fronting  on  the 
river,  between  the  said  Fountain  Creek  and  Henry  street,  shall 
be  and  forever  remain  a  public  landing  place,"  &c.  If  the  par- 
ties meant  what  they  expressed,  then  certainly  all  the  land 
described  in  this  clause  was  dedicated  to  the  public,  and  the  only 
question  which  can  arise,  is,  are  the  two  bloctcs  marked  "  Re- 
served" embraced  in  this  description.  They  are  as  unequivocally 
described,  as  if  they  had  been  designated  by  name,  and  yet  if 
that  had  been  the  case,  I  imagine  this  controversy  would  never 
have  arisen,  notwithstanding  the  reference  which  is  mdae  to  the 
plat, and  which  it  is  urged,  signifies  a  different  intention.  Here 
the  metes  and  bounds  of  certain  premises  which  are  designated 
for  the  public  use,  are  given,  and  in  the  center  of  the  tract  inclu- 
ded within  those  bounds  are  the  two  blocks,  which  it  is  now 
insisted  were  not  dedicated  to  the  public.  But  the  covenant 
says,  that  the  land  that  lies  within  those  bounds,  "shall  be  and 
forever  remain  a  public  landing  place."  If  these  blocks  were 
not  intended  to  be  included  '.n   this  dedication,    why  was  thisi 
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clause  inserted  at  all  ?     Every  other  tract  had  been  clearly  and 
pointedly    described    in  terms  which    admit    of  no  doubt,    and 
unless  these  two  blocks  were  intended  to  be  added  to  the   list 
already  dedicated,  then  this  clause  is  worse   than   useless.     A 
construction   which  requires  as  to  reject  an   entire  clause  of   a 
deed  is  not  to  be    admitted,  except  from  unavoidable  necessity. 
We  are   not  at  liberty  to   reject  this  part  of  the  deed,    which 
clearly  expresses  a  meaning  more  extended,  than  is  manifest  in 
other  parts  of    the  instrument.     We   are  bound   to  presume  it 
was  inserted  for    a  purpose,  and  has  its  office  to  perform.     The 
rule  is  thus  laid  down  in  Cruise's  Dig.     Title  32,  Deed,  chap.  19, 
Sec.  5.     "The  construction  ought  to  be  made  on  the  entire  deed 
and  not  merely  on  any  particular  part  of  it.   Ex  antecedentibus 
el  consequentibus  Jit  optima  inter pretatio.  Therefore  every 
part  of  a  deed  ought  if  possible  to  take  effect,  and  every  word  to 
operate."    Then  we  are  not  at  liberty  to  suppose  that  the  parties 
did  not  mean  what  they  have  so  emphatically  said,  in  this  entire 
and  distinct  clause,  and  that  they  only  meant  what  they  had  pre- 
viously expressed.     But  there  is    a  circumstance  on  the  face  of 
this  deed,  which  clearly  shows  that  the  description  which  embra- 
ces these  two  blocks  was  not  inadvertently  or  carelessly  inserted. 
I  allude  to  the  interlineation  after   the  word  "land"  of  the  fol- 
lowing :  "  that   lies    between  Front  street  and  the   river  Mis- 
sissippi as   designated  in  said    plat."    The    description,  before 
these  words  were  inserted,  was  of  the  land  lying  on  the  river  be- 
tween   the   creek  and  Henry  street,    which  necessarily   included 
the  two  blocks,  but  as  if  to  silence  every  doubt,  they  inserted  the 
interlineation,  which  points  directly  to   these  two  blocks  ;  for  by 
a  glance  at  the  plat,  it  will  be  seen  that  they  occupy  the  whole 
space  between  Front  street  and  the  river  so  far   as  that  street  is 
extended  and  delineated  on  the  maps.    Really  it  would  seem  as 
if    the  parties  had  exhausted   their  ingenuity  and  command  of 
language,   in   order  to  expel  every  doubt  of  their   intention  to 
dedicate  these  blocks  to  the  public. 

The  only  argument  urged  against  this  explicit  declaration  of 
the  parties,  is  drawn  from  the  expression  "  as  designated  on  said 
plat,"  which  it  is  insisted  limits  the  description  to  such  lands  as 
were  by  the  plat  dedicated  to  the  public.  These  are  usually,  if 
not  universally,  words  of  description  and  not  of  quality.  They 
serve  to  connect  the  deed  with  the  plat,  so  that  by  applying  the 
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one  to'  the  other,  the  former  may  be  rendered  intelligible.  They 
give  effect  to  the  expressions  of  the  deed  but  they  do  not  limit 
them.  If  there  be  that  upon  the  face  of  the  plat,  to  which  the 
expressions  of  the  deed  can  apply,  then  of  course  we  must  make 
the  application,  rather  than  reject  the  words  of  the  deed,  as  not 
expressing  the  intentions  of  the  parties.  This  reference  to  the 
maps,  occurs  three  times  in  the  descriptive  part  of  the  covenant. 
Such  reference  was  indispensable,  in  the  description  of  the  prem- 
ises, but  was  quite  unnecessary  for  the  purpose  of  specifying  the 
objects  or  purposes  of  the  dedication.  It  seems  to  me  that  it 
can  admit  of  no  doubt,  that  in  the  two  first  instances  the  refer- 
ence is  made  merely  for  the  purpose  of  description.  In  the  last, 
it  mav  have  been  designed  to  limit  the  words  "shall  be  and  for- 
ever  remain  a  public  landing  place,"  so  as  to  prevent  them  from 
being  applied  in  such  a  sense  as  to  make  the  Court  House  square 
and  other  interior  lots,  a  public  landing,  for  which  they  were 
altogether  inappropriate. 

But  conceding  that  these  references  show  that  no  new  dedica- 
tion was  intended,  then  it  is  clear  that  the  parties  construed  the 
plat  as  having  already  reserved  them  for  the  public  use.  If  the 
plat  is  made  to  control  the  extent  of  the  dedication,  we  must 
construe  the  plat  as  the  parties  understood  it,  and  that  is 
explained  by  the  unequivocal  expressions  of  the  covenant. 
The  two  blocks  are  certainly  embraced  in  the  description  of  the 
land  dedicated,  and  the  construction  contended  for  so  far  from 
proving  that  they  did  not  intend  to  include  them  in  the  dedica- 
tion, shows  that  they  considered  that  they  had  already  been  ded- 
icated by  the  plat/  This  construction,  makes  the  parties  say, 
that  "these  blocks  shall  remain  reserved  for  a  public  landing,  as 
the  same  are  designated  and  set  apart  on  said  plat." 

I  will  now  advert  to  the  other  deed,  from  which  it  will  appear, 
if  possible,  with  still  more  clearness,  that  it  was  the  intention  of 
the  parties  to  include  these  blocks  in  the  dedication.  As  before 
remarked,  these  deeds  are  a  part  of  one  transaction  and  must  be 
construed  together.  The  corresponding  clause  in  the  second 
deed,  is  in  the  form  of  a  reservation,  and  is  as  follows  :  "These 
presents  shall  not  be  construed  to  convey  to,  or  vest  in  said  Eas- 
ton  any  exclusive  interest  in  any  of  the  streets,  lots  for  public, 
for  scholastic  or  religious  purposes  ;  for  a  landing,  or  any 
reservation  of  commons   to  the  east  of  Fountain  Creek,  in  said 
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town  of  AUon,  as  designated  on  the  plat  of  said  town.  But  that 
all  the  ground  from  the  public  landing  inclusive,  as  designated 
on  said  plat,  to  Henry  street,  and  that  lies  between  Front  street 
and  the  river  Mississippi  shall  forever  be  and  remain  a  public 
landing  for  all  persons  whatsoever,  except  for  a  ferry  landing." 
In  this  deed  we  find  the  same  property  described  in  the  same 
order,  and  m  almost  the  identical  language,  except  that  that 
which  points  to  these  two  blocks,  is  if  possible,  still  more  explicit 
than  in  the  other.  This  deed  says,  "that  all  the  ground  from 
the  public  landing  inclusive,  as  designated  on  said  plat,  to  Henry 
street,  and  that  lies  between  Front  street  and  the  river  Missis- 
sippi shall  for  ever,"  &c.  These  two  blocks  occupy  nearly  the 
centre  of  the  tract  thus  described,  and  if  all  of  that  tract  is  dedi- 
cated to  the  public,  it  is  placed  beyond  cavil,  that  these  two 
blocks  are  included  in  that  comprehensive  word.  This  seems 
so  clear,  that  neither  argument  or  illustration  can  make  it  more 
so.  To  my  mind  this  is  so  manifest,  both  upon  first  impression, 
and  after  the  most  careful  study  of  both  deeds,  that  there  is  no 
room  for  construction.  But  as  some  understand  them  difierently, 
I  shall  now  admit  that  there  is  some  ambiguity  in  the  terms 
employed  to  express  the  meaning  of  the  parties,  and  then  we 
must  resort  to  the  well  known  rules  of  law  for  the  purpose  of 
construction. 

When  a  deed  is  so  di'awn,  that  some  will  read  it  one  way  and 
Bome  another,  it  is  a  well  established  rule,  that  that  meaning 
shall  be  adopted,  which  is  adverse  to  the  interests  of  the  grantor. 
In  Cruise's  Digest,  Tit.  32,  Deed,  Chap.  19,  Sec.  13,  the  rule  is 
thus  stated  :  "A  deed  is  always  construed  most  strongly  against 
the  gY&ntor,verba  chartarum  fortuis  accipiunter  contra  jjro- 
ferenieni  ;  et  qumlibet  concessiofortissime  contra  donatorem 
inlerpretanda  est. 

For  the  principal  of  self-interest  will  make  men  sufiiciently  care- 
ful not  to  prejudice  thsmselves  by  using  words  of  too  extensive 
a  meaning.  And  all  manner  of  deceit  is  hereby  avoided  in 
deeds  ;  for  people  would  always  afiect  ambiguous  expressions,  if 
they  were  afterwards  at  liberty  to  put  their  own  construction  on 
them."  If  there  be  ambiguity  in  this  deed,  in  no  case  could  this 
rule  apply  with  more  reason  or  justice.  Here  the  parties  have 
made  their  deeds  and  spread  them  upon  the  records  of  the  county 
for  the  inspection  of  the  public,  whereby  they  have  made  certain 
dedications,  the  object  and  effect  of  which  was,   to  invite  purcha- 
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sers  and  improvements,  and  to  enhance  the  value    of  the  residue 
of  the  town   property.  In  that  way  they  expected  to  be  remu- 
nerated for  the  dedications  thus  made  and    every  man  who  pur- 
chased a  lot  of  them,   or  made  improvements   there,  paid  a  pro- 
portion of   the  consideration,    for  the   property   donated  to  the 
public.     To  say  the  least  of  it,  these  deeds  were  so  drawn  as  to 
induce  a  large  proportion  of  purchasers  to  believe  that  the  prem- 
ises in  controversy  were   dedicated,  and  thus  they  have  received 
a  consideration  from   the  public  for  this  very  land,  and  to  allow 
them  now  to  say,  that  they  did  not   intend   to  include  it,    is  to 
allow  them  to  practice  a  palpable  fraud  upon  the  public,  and  to 
take  advantage  of   their  own  wrong.     This  the  plainest  dictates 
of  common  honesty  forbids.     The  law   will  not  allow  them  to 
affect  ambiguous  expressions,  and  then  permit  them  to  put  their 
own  construction   upon  them.     Here  the  words  are  emphatically 
their  own,  for  the  grantees — the  public  — were  not  there  to  dic- 
tate or  suggest,  and  certainly  the   principle   of  self-interest  was 
sufficient  to  make  them  "  careful  not  to  prejudice  themselves  by 
using   words  of  too  extensive  a  meaning."     It  is  incredible  to 
me,  that  intelligent  parties  could  have  used  such  emphatic  and 
pointed  words  to  include  these  blocks,  if  it  was  not  the  intention 
of  the  parties  to    embrace  them  in    the  dedication.     It  may  be 
observed  that   several    of  the  lots,   set  apart  to   Whitesides  and 
Reynolds,    are  immediately   in   the  rear  of   one  of  these  blocks 
and  their  value  very    much  depended  upon  having  the  space  in 
front  of  them  open   to  the  river,   rather  than  have  it  obstructed 
by  the  individual  property  of  Easton.  (a)  And  this  may  explain 
why  even  stronger  expressions    are  used  in  the  reservation  con- 
tained in  the  deed  to  him,  than  are  found  in  the  convenant  to  Eas- 
ton.    Possibly  other „words  might  have  been  used,  so  as  to  have 
left  less  room  for  controversy  in  the  minds  of  some,  that  the  par- 
ties did  intend  to  include   these  blocks  in  the  dedication  ;  yet  this 
is  no  reason   for  saying,   we  will   not  believe  that  they  intended 
what  they  have  said.     This  would  be  reversing  the  rule  of  the 
law   and  throwing  every  doubt  or   uncertainty  in   favor    of   the 
grantor.     I  canno*-,  entertain  a   doubt,  that  by  every  rule  of  law 
and  of  reason,  we  ought  to  hold   that  the  premises  in  question 
were  dedicated  to  the  public  use. 

Nor  do  we  think    the    rights  of   the  public  are  barred  by  our 
statute  of  limitations,  which  prescribes  that  certain  real  actions 

(a)     Warren  vs.  President,  &c.,  15  Ul.  R.  239 
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shall  be  brought  within  seven  years  after  possession  taken  by  the 
defendants.  Without  stopping  to  inquire  whether  the  rule  that 
laches  are  not  imputable  to  the  public,  or  that  time  does  not  run 
against  the  government,  applies  to  inferior  municipal  corpora- 
tions, such  as  towns,  cities  and  counties,  as  well  as  to  the  state, 
we  entertain  no  doubt  that  this  statute  has  no  application  to  the 
case  before  us.  Whatever  title  to  these  public  grounds  may  be 
vested  in  the  city,  she  has  not  the  unqualified  control  and  dispo- 
stion  of  them.  They  were  dedicated  to  the  public  for  particular 
purposes,  and  only  for  such  purposes  can  they  be  rightfully  used. 
For  those  purposes  the  city  may  improve  and  control  them,  and 
adopt  all  needful  rules  and  regulations  for  their  management 
and  use,  but  she  cannot  alien  or  otherwise  dispose  of  them,  for  her 
own  exclusive  benefit,  nor  are  they  subject  to  the  payment  of 
her  debts.  At  most  she  but  holds  them  in  trust  for  the  benefit 
of  the  public.  The  right  to  the  use  of  the  property  is  not  lim- 
ited exclusively  to  the  citizens  of  Alton,  but  the  citizens  of  the 
state  generally  have  an  equal  right  with  them  in  the  appropriate 
enjoyment  of  the  dedication.  This  is  not  like  the  case  of  prop- 
erty purchased  by  the  city  for  her  own  exclusive  use,  which  she 
could  dispose  of  at  her  pleasure.  Whether  an  adverse  possession 
would  run  against  property  thus  held,  we  do  not  now  propose 
to  inquire,  but  we  entertain  no  doubt  that  this  statute  does  not 
apply  to  this  case,  and  that  the  rights  of  the  public  in  this  dedi- 
cation have  not  been  forfeited  by  non-user,  or  barred  by  adverse 
possession. 

Eussell's  judgment  against  Easton,  under  which  the  defendant 
claims  to  hold  title,  was  subsequent  to  the  deeds,  and  as  the 
deeds  wei'e  recorded  within  the  time  prescribed  by  the  statute 
then  in  force,  the  title  conveyed  by  them  cguld  not  be  perjudiced 
by  that  judgment. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  rcmrsed. 
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Wilson  V.  Nettletoii, 

John  T.  Knox,  et  al.,  PMs  in  Error,  v.  James  E.  Breed,  Deft 
in  Error. 

ERROR  TO  FRANKLIN. 
Where  the  yerdict  and  judgment  are  to  general,the  judgment  will  be  reversed. 

This  was  an  action  o£  debt  brought  in  the  Franklin  Circuit 
Court,  by  defendant  in  error  against  plaintiiFs  in  error.  The 
cause  was  tried  before  Denning,  Judge,  and  a  jury,  at  Septem- 
ber Term,  1850,  when  the  following  verdict  was  found  by  the 
jury  :  "Upon  their  oaths  do  say  $418  75,  (Four  Hundred  and 
Eighteen  Dollars  and  75  cents,)"  upon  which  verdict,  judg- 
ment was  entered  as  follows  :  "  Ordered  by  the  Court  that  the 
plaintiffs  recover  of  the  defendant,  the  sum  of  Four  Hundred 
and  Eighteen  Dollars  and  75  cents,  together  Avith  their  proper 
costs  and  charges  and  may  have  execution.  "  A  motion  for  a 
new  trial  was  made  and  overruled. 

Defendant  below  brings  the  'ca,use  here  and  assigns  for  error, 
the  informality  of  the  verdict  and  judgment. 

Casey  &  Montgomery  and  \V.  B.  Scates,  for  Pltffs  in  Error. 

R.  WiNQATE  and  James  M.  Warren,  for  Defts  in  Error. 

Per  Curiam.  The  verdict  and  judgment  are  to  general. 
The  Case  of  Toles  v.  Cole,  11  Ills.,  562,  is  precisely  in  point. 
Reverse  the  judgment,  with  costs,  and  remand  the  cause  for 
further  proceedings. 

Judginent  rever^sed. 


■  *-^  ♦■^»- 


JohnM.  Wilson,  Pltff  in  Error,  /;.  Nelson  G.  Nettleton, 
Deft  in  Error. 

ERROR  TO  WHITE. 

An  affidavit  made  by  an  agent  of  the  creditor, is  sufficient  to  authorize  the  issu- 
ing of  a  warrant  by  a  justice  of  the  peace  to  hold  a  debtor  to  bail. 

A  plea  of  privilege,that  a  party  was  a  suitor  and  an  attorney  attending  court,i8  a 
dilatory  plea  and  must  be  interposed  at  the  first  opportunity , or  it  will  be  too 
late. 

This  was  an  action  commenced  before  a  justice  of  the  peace  in 
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White  County ,by  a  capias  ad  respondendum^  and  taken  by  ap- 
peal to  the  White  Circuit  Court.  The  cause  was  heard  before  Har- 
lan, Judge,  at  September  Term,  1850,  who  rendered  a  judgment 
for  defendant  in  error.  Wilson  brings  the  cause  to'this  Court,  and 
assigns  the  following  errors  :  The  Court  erred  in  not  quashing 
affidavit  and  writ  and  dismissing  suit  because  the  affidavit  was 
made  by  a  stranger  and  not  by  the  plaintiff  in  the  suit,  and  for 
want  of  jurisdiction  in  the  justice  of  the  peace.  The  Court  erred 
in  giving  judgment  for  the  plaintiff  on  the  said  plea  in  abatement, 
but  should  have  rendered  judgtnent  on  such  plea  against  plain- 
tiff for  costs,  &c.  The  facts  of  the  case  are  fully  stated  in  the 
opinion  of  the  Court. 

C,  Constable,  for  Pltff  in  Error. 

U.  F.  LiNDER,  for  Deft  in  Error. 

Treat,  C.  J.  This  suit  was  originally  brought  before  a 
justice  of  the  peace.  The  defendant  was  arrested  on  a  wai'rant, 
founded  on  an  affidavit  made  by  an  agent  of  the  plaintiff.  He 
moved  to  dismiss  the  action,  because  the  writ  was  imprudently 
issued.  The  justice  overruled  the  objection,  and  entered  a  judg- 
ment in  favor  of  the  plaintiff.  The  defendant  appealed  to  the 
Circuit  Court,  where  he  renewed  the  motion  to  dismiss.  The 
motion  was  denied,  and  he  then  pleaded  in  abatement,  that  he 
was  arrested  on  the  warrant  during  the  sitting  of  the  Circuit 
Court,  which  Court  he  was  attending  as  a  suitor,  and  as  an 
attorney  at  law.  The  Court  overruled  this  defence,  and  affirmed 
the  judgment  of  the  justice. 

The  only  objection  taken  to  the  process,  under  which  the 
arrest  was  made,  is  that  it  was  founded  on  an  affidavit  made  by 
an  agent  of  the  creditor.  It  is  contended,  that  the  oath  must  be 
made  by  the  creditor  personally,  and  cannot  be  made  by  a  person 
acting  on  his  behalf.  The  statute  declares,  "  If,  previous  to  the 
commencement  of  a  suit,  the  plaintiff  shall  make  oath  that  there 
is  danger  that  the  debt  or  claim  of  such  plaintiff  will  be  lost, 
unless  the  defendant  be  held  to  bail,  and  shall  state,  under  oath, 
the  cause  of  such  danger,  so  as  to  satisfy  the  justice  that  there  is 
reason  to  apprehend  such  loss,  the  justice  shall  issue  a  warrant," 
&c.     R.  S.,  ch.  59,  §  22.(a)What  is  the  real  object  of  this  provi- 

(«)    But  see  People  vs.  Fleming,  2  Comstock  B.  484. 
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sion  ?  It  is  that  a  debtor  may  be  held  to  bail,  whoncver  it  is 
satisfactorily  made  to  appear  on  oath,  that  the  creditor  will 
otherwise  be  in  danger  of  losing  his  debt.  There  is  no  good 
reason  why  an  agent  charged  with  the  collection  of  a  debt,  may 
not  be  permitted  to  make  the  oath,  and  sue  out  the  process.  He 
can  ascertain  and  state  the  causes,  which  are  to  satisfy  the  justice 
of  the  propriety  of  issuing  the  warrant,  as  well  as  the  creditor. 
He  may  have  a  personal  knowledge  of  the  facts,  while  the  cred- 
itor may  be  ignorant  of  their  existence  ;  and  if  the  latter  is  alone 
allowed  to  make  the  oath,  he  can  only  swear  as  to  his  belief  of 
the  truth  of  information  derived  from  others.  We  think  the 
design  of  the  statute  is  equally  answered,  whether  the  oath  is 
made  by  the  creditor  or  his  agent,  (a)  Any  other  construction  of 
the  statute  might  deprive  a  creditor,  who  resides  at  a  distance 
from  his  debtor,  of  the  benefit  of  its  provisions  altogether.  The 
delay  in  obtaining  correct  information  of  the  condition  of  his 
debtor,  and  in  transmitting  the  necessary  affidavit,  might  render 
abortive  any  attempt  to  coerce  the  payment  of  the  debt.  The 
consequences  of  the  debtor  are  the  same,  whether  the  oath  is 
made  by  the  creditor  or  his  agent.  If  he  is  arrested  on  a  warrant 
causelessly  sued  out  by  the  agent,  he  has  a  clear  remedy  against 
his   principal. 

The  plea  of  privilege  came  too  late.  It  was  a  defence  of  a 
dilatory  character,  not  affecting  the  merits  of  the  action,  and 
should  have  been  interposed  before  the  justice.  If  there  made 
and  overruled,  it  might  have  been   renewed  in   the  Circuit  Court, 

It  was  waived  by  the  failure  of  the  defendant  to  insist  upon 
it  at  the  first    opportunity. 

The  judgment  is  affirmed  with  costs. 

Judgment   ajjirmed. 

»  ^  ^   ^  ft  — , 


William  H.  Walter,  impleaded,  &c.,  Pltff  in  Error,  ?).  Trus- 
tees OF  Schools  for  Town  two  south,  Range  two  east,  &c., 
Defts  in  Error. 

EREOR  TO  JEFFERSON. 

A  plea  ofnon  est  facfumveriHed  by  affidavit  puts  the  plaintiff  to  proof  of  execu- 
tion ofthe  instrument  sued  on,butsuch  an  affidavit  is  not  evidencefor  a  defend 
(a)    Bancroft  vs.  Eastman,  2  Gil.  R.  264. 
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ant.  To  maintain  ttie  issue  raised  by  such  a  plea,the  plaintiff  had  only  to  prove 
tlint  defendant  was  liable  as  maker. 

If  a  party  originally  authorized  his  name  to  be  subscribed  to  a  notfe,  or' partici- 
pating in  the  consideration,  ratifies  the  act  of  another  in  i)utting  his  name 
tliereto,  he  becomes  liable  as  maker. 

Part  payment  of  a  note  by  the  person  in  whose  name  it  purports  to  be  made,is 
sutticfeut  ^voof,  prima  facie ,  of  its  execution  by  him. 

This  was  an  action  commenced  by  the  Trustees  of  Schools  for 
T.  2  S.,  R.  2E.,  before  a  justice  of  the  peace,  against  the  plain- 
tiff in  error  and  two  others  as  joint  makers  of  a  promissory  note. 
Service  was  only  made  on  Walter.  A  judgment  was  recovered 
against  Walter,  who  prayed  an  appeal  to  the  Circuit  Court  of 
Jefferson  county.  In  the  Circuit  Court,  Walter  filed  his  plea  of 
no7\  estfactimi  properly  sworn  to,  and  upon  issue  thereon  the 
cause  was  submitted  to  Denning,  Judge,  for  trial,  without  the 
intervention  of  a  jury,  and  judgment  was  rendered  against  Wal- 
ter for  the  sum  of  $47,  77,  at  August  term,  1850.  A  bill  of 
exceptions  was  taken,  and  Walter  brings  the  case  to  this  Court. 
The  bill  of  exceptions  shows,  that  the  note  sued  on  was  handed 
to  the  School  Commissioner  by  Adams,  in  lieu  of  another  note 
which  he  held  against  the  said  defendant,  one  Adams,  and  ano- 
ther person,  the  defendant  not  being  present.  That  defendant 
paid  the  commissioner  of  schools  a  sum  of  money  on  account  of 
the  note,  which  was  endorsed  thereon  ;  the  same  witness  stated 
that  defendant  afterwards  told  witness,  and  before  defendant  had 
paid  anything  on  the  note,  that  he  had  been  told  that  Adams 
had  forged  his  name  to  a  note,  which  he  had  given  to  witness  in. 
lieu  of  the  old  one,  which  defendant  with  others  had  signed  as 
sureties  of  the  said  Adams,  That  witness  had  but  one  note  in 
his  hands,  when  defendant  paid  the  money  to  him.  That  all  the 
names  to  the  note  appeared  to  have  been  written  by  the  same 
person,  and  that  witness  did  not  believe  that  the  name  of  the 
defendant  to  the  note  was  in  his  handwriting. 

R.  F.  Wing  ATE,  for  Pltff  in  error. 

S.  G.  Hicks,  for  Defts  in  error. 

Treat,  C.  J.  The  defendant  having  verified  his  plea  of 
non  est  factum  hy  affidavit,  the  plaintiffs  were  bound  to  prove 
the  execution  of  the  note.  The  affidavit  was  not  evidence  for 
the  defendant,  but,  under  the  statute,  it  had  the  effect  merely  to 
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put  the  execution  of  the  instrument  in  issue.  To  maintain  the 
issue  on  their  part,  the  plaintiflfs  had  only  to  prove,  that  the 
defendant  was  liable  as  maker  for  the  payment  of  the  note.  The 
proof  showed  that  the  signature  was  not  in  his  handwriting.  It 
was  not  his  note,  therefore,  unless  he  had  originally  authorized 
his  name  to  be  subscribed  as  one  of  the  makers,  or,  participating 
in  the  consideration  and  aware  of  the  circumstances  under  which 
the  note  was  made,  he  had  subsequently  ratified  the  unauthor- 
ized act  of  another  in  putting  his  name  thereto,  (a)  The  Circuit 
Judge  was  of  the  opinion,  from  the  other  facts  of  the  case,  that 
the  defendant  became  a  party  to  the  note  in  one  of  these  ways. 
We  are  not  prepared  to  hold  that  he  erred  in  coming  to  such  a 
conclusion.  Part  payment  of  a  note,  by  the  person  in  whose 
name  it  purports  to  be  made,  is  sufficient  "^roof ,  prijna  facie,  of 
its  execution  by  him.  Unexplained,  such  an  act  is  a  strong  and 
unequivocal  recognition  of  the  genuineness  of  the  note.  It  is  a 
solemn  admission  that  he  excuted  the  note,  and  is  liable  for  its 
payment.  It  dispenses  with  proof  either  that  the  signature  is 
genuine,  or  that  it  was  subscribed  to  the  note  by  his  authority. 
Here,  the  defendant  made  a  payment  to  the  school  commissoner,. 
which  was  credited  on  the  note  is  controversy.  It  was  the  onlv 
obli2;ation  that  the  commissioner  then  held  against  him.  There 
had  been  another  note  in  his  hands,  but  it  had  been  given  up, 
and  this  note  substituted  in  its  place.  Before  the  payment  was 
made,  the  defendant  was  informed  by  his  co-surety  that  a  new 
note,  purporting  to  be  signed  by  the  same  parties,  had  been 
given  to  the  commissioner  in  lieu  of  the  old  one.  It  was  a  fair 
inference,  from  these  circumstances,  that  he  d?signed  the  pay- 
ment to  be  applied  on  the  new  note,  ani  not  on  the  old  one, 
which  he  had  good  reason  to  believe  had  been  cancelled. 
The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 

(n)     Delahay  ys.  Clement,  2  Scam.  R.  577  ;  Handyside  ts.  Cameron,  21  Ul.  R.  590.. 
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George  M.  Borah,  Pltff  in  Error,  u.  Thomas   Curry  and  Jas. 
L.    Owen,  Defts  in  Error. 

ERROR  TO   WAYNE. 

Anote  gxyeu  for  money,  whicTimaybepaid  in  any  article  of  personal  property, 
not  within  the  statute  governing  notes  payable  in  personal 2)roperty  other  than 
money,  and  when  the  maker  of  such  note,  elects  to  discharge  it  by  the  payment 
of  the  pergonal  property,  the  property  must  be  tendered  at  the  place  of  resi- 
dence of  the  payee  at  the  time  the  note  was  given. 


This  was  an  action  originally  commenced  before  a  justice  of 
the  peace,  and  taken  by  appeal  to  the  Circuit  Court  of  Wayne 
county.  The  cause  was  there  tried  efore  Harlan,  Judge,  and  a 
jury,  at  March  term,  1849,  Avhen  a  verdict  was  found  and  a 
judgment  thereon  en:ered  for  the  defendant.  The  note  sued  on 
is  set  out  in  the  opinion  of  the  Court.  The  bill  of  exceptions 
taken  in  the  case,  shows  that  the  defendants  resided  together 
when  the  note  was  given,  that  when  the  note  became  due  they 
had  over  400  bushels  of  corn  ready  to  measure,  but  no  one  came 
to  receive  it ;  that  the  corn  was  not  measured  out,  but  was  in  cribs 
with  other  corn  ;  that  abom  a  week  before  said  note  became  due 
Curry  hauled  one  load  of  corn  to  the  place  where  Crews,  the 
piyee  of  the  note,  lived,  which  he  refused  to  receive,  and  the 
corn  was  hauled  back  by  Curry.  Plaintiif  below  told  defend- 
ants, he  would  not  receive  said  corn  unless  they  would  haul  all 
the  corn  to  the  place  where  payee  lived  when  note  was  given, 
which  defendants  refused  to  do.  Plaintiff  proved  that  he  deman- 
ded the  corn  on  the  day  the  note  became  due,  that  defendants 
offered  to  pay  one  half  of  corn  at  Crews'  and  one  half  at  Owen's, 
which  plaintiff  refused,  and  demanded  that  it  should  all  be  paid 
at  Crews'. 

The  jury  found  a  verdict  for  defendants,  plaintiff  moved  for  a 
i-ew  irihl  which  was  denied,  and  the  plaintiff  below  brings  the 
icause  here  for  review,  by  writ  of  error. 

E.  Bee  CHER,  for  Pltff  in  error. 

The  note  was  made  payable  at  the  residence  of  the  payee.  E, 
.S.,  p.    386,  §12  ;  2  Kent's  Com.,  507-8. 

There  was  no  tender  of  the  corn.     To  have  constituted  a  ten- 
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der,  the  corn  should  have  been  measured  out  and  set  apart  from 
other  corn,  so  that  plaintiff  could  see  what  was  his  property.  2 
Greenleafs  Ev.,  §600,  609  ;  Chitty  on  Contract,  727,  note  1  ;  2 
Kent's  Com.,  496,  507—8  ;  4  Scam.,  331 ;  7  Conn.,  110. 

There  was  no  waiver  of  the  tender.  There  can  be  no  waiver 
of  tender  of  personal  property  other  than  money. 

C.  Constable,  for  Defts  in  error. 

1.  The  place  of  tender  was  the  debtor's  residence  or  farm, 
inasmuch  as  the  note  was  payable  in  farm  produce.  2  Kent's, 
Com.,  508  ;  Lobdell-y.  Hopkins,  5  Cowen,  516  ;  Vance  v.  Bloomer 
20  Wend.,  199  ;  2  Greenleafs  Ev.,  §609. 

2.  A  question  of  tender  is  a  question  of  fact  to  be  found  by 
the  jury,  and  unless  clearly  against  evidence,  their  finding  will 
not  be  disturbed  ;  and  if  the  jury  had  sulficient  evidence  before 
them  to  satisfy  them,  that  the  defendants  in  error  offered  to 
deliver  the  corn  as  the  plaintiff  should  direct,  at  their  farm,  the 
verdict  was  right  and  should  not  have  been  set  aside.  Slinger- 
land-y.  Morse  et  al.,  8  John.,  474. 

3.  The  case  has  been  twice  tried  by  juries,  once  by  a  justice, 
and  reviewed  and  adjudged  in  effect  by  the  Circuit  Court,  and 
the  result  has  always  been  against  plaintiff  in  error,  and  this 
court  will  not  disturb  the  judgment,  inasmuch  as  the  burden  of 
proof  was  on  said  plaintiff.  Cunningham  i\  Magoun,  18  Pick. , 
13  ;  Wheeler  v.  Sheilds,  2  Scam.,  348  ;  Eldredge  v.  Huntington, 
2  Scam.,  535  ;  Goode  v.  Love,  4  Leigh,  635. 

Trumbull,  J.  This  action  was  originally  commenced  be- 
fore a  justice  of  the  peace  upon  the  following  note :  "  On  or 
before  the  twenty-fifth  of  December  next,  we  or  either  of  us 
promise  to  pay  Nathan  Crews  forty  dollars,  which  may  be  dis- 
charged in  good  sound  corn  at  twenty  cents  per  bushel,  for  value 
received  of  him,  this  18th  day  of  April,  1848."  The  note  was  sub- 
scribed by  the  defendants,  and  had  been  duly  assigned  by  Crews, 
the  payee,  to  the  plaintiff. 

In  the  Circuit  Court,  the  defendant  had  judgment,  the  cor- 
rectness of  which  depends  entirely  upon  the  question,  whether 
the  makers  of  the  note  could  discharge  it  by  a  tender  of  the 
corn  at  their  place  of  residence,  or  whether  they  were  bound  to 
take  it  to  the  residence  of  the  payee. 
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Both  parties  resided  in  the  county  at  the  time  the  note  was 
given,  as  well  as  when  it  fell  due.  It  is  insisted  on  the  part  of 
the  defendants  that  corn  is  a  ponderous  article,  and  that  under 
the  statute,  they  had  the  right  to  discharge  the  note  by  a  tender 
of  the  corn  at  the  place  where  they  resided,  at  the  time  the  note 
was  given. 

Sec.  12,  ch.73,  R.  S.,  declares,  that  instruments  of  writing  "for 
the  payment  or  delivery  of  personal  property,  other  than 
money,"  when  no  place  is  specified  for  the  payment  or  delivery 
of:  such  property,  may  be  discharged  by  a  tender  of  the  pro- 
perty, at  the  place  of  residence  of  the  payee,  at  the  time  the 
instrument  of  writing,  was  executed.  Provid  ,,  however,  that 
if  the  personal  property  be  too  ponderous  to  be^  removed,  or  the 
payee  had  not  a  known  place  of  residence  in  the  county  at  the 
time  the  contract  was  executed,  then  the  property  may  be  ten- 
dered at  the  place  where  the  maker  resided  when  the  contract 
was  entered  into. 

The  note  in  question  is  not,  however,  within  the  statute.  It  is 
not  a  note  for  the  payment  of  personal  property  other  than  money 
but  a  note  for  the  payment  of  money,  with  a  privilege  to  ma- 
kers to  discharge  it  in  corn  at  a  certain  price. (a) 

The  right  to  have  the  note  paid  in  money  or  corn,  was  not 
left  to  the  pa^'ee,  but  the  makers  reserved  that  privilege  to  them- 
selves. 

Had  corn  at  the  time  the  note  fell  due,  been  worth  ficty  cents 
to  the  bushel,  the  payee  could  not  have  compelled  its  delivery, 
while  he  would  have  been  compelled  to  take  it  if  tendered, 
though  its  value  should  fall  to  ten  cents. 

The  note  was  payable  at  a  particular  time,  and  in  such  case 
no  demand  is  necessai-y  to  entitle  a  party  to  sue.  The  makers, 
to  have  discharged  themselves  by  the  payment  of  the  money, 
would  have  had  to  seek  the  payee,  or  assignee  in  this  instance, 
at  his  place  of  residence  ;  and  there  is  no  reason  why  they  should 
be  allowed  to  discharge  themselves  by  a  tender  of  the  corn, 
which  was  a  privilege  inserted  in  the  note  wholly  for  their  ben- 
efit, by  a  tender  at  a  different  place,  from  the  one  where  they 
would  have  been  compelled  to  tender  the  money,  had  the  note 
remained  in  the  hands  of  the  payee. 

This  note  is  not  like  the  case  of  a  contract  payable  in  trade 
generally,  without  time  or  place, where  it    was  held  that    a  spe- 

(a)     Belderback  vs.  BurUngame,  27  lU.  R.  342. 
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cial  demand  was  necessary,  and  the  property  deliverable  at  the 
residence  of  the  debtor.     Woods  v.  Dial — post  72. 

The  general  rule  is,  that  the  person  to  be  discharged  from 
liability  upon  a  contract  by  the  performance  of  a  certain  act,  is 
impliedly  bound  to  do  the  act  which  is  to  exonerate  him.  Chitty 
on  Contracts,  727. 

It  was  held  in  the  case  of  Goodwin  v.  Holbrook,  4  Wend.  377, 
that  the  place  of  payment  of  a  note  payable  in  salt,  was  the  res- 
idence of  the  creditor,  when  the  time  of  payment  was  fixed  by 
the  contract,  but  the  place  was  not  designated.  That  case  is 
analagous  to  the  present.  To  have  discharged  the  note,  the  de- 
fendants should  have  tendered  the  corn  at  the  time  the  note  fell 
due,  at  the  place  where  the  payee  resided  when  it  was  given, 
and  as  the  record  shows  that  no  such  tender  was  made,  the  ver- 
dict of  the  jury  was  wrong. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


-♦-<*— O—**"*— 


Thomas  Selby,  Pltff  in  Error,  v.  Philip  Geines,  Deft  in  Error. 

ERROE  TO  LAWREXCE. 

Relief  will  not  be  granted  upon  a  bill,  where  the  answer  denies  the  allegations  of 
the  bill,  if  the  proof  is  loose  and  unsatisfactory. 

The  bill  of  complaint  filed  in  this  cause  by  Geines,  shows  that 
he  was  indebted  to  Selby  in  December,  1842,  in  the  sum  of  $200, 
on  a  note  drawing  twelve  per  cent,  interest,  which  Selby  wished 
to  have  secured  by  a  mortgage  on  a  farm,  which  was  agreed  to 
be  given  upon  the  conditions,  that  if  Selby  should  attempt  to  en- 
force payment  by  foreclosure,  that  the  land  should  be  sold  in  a 
body,  after  it  had  been  appraised  by  three  disinterested  individ- 
uals, and  provided  it  brought  two- thirds  of  its  appraised  value. 
That  it  was  agreed  by  Selby  that  these  conditions  should  be 
inserted  in  the  mortgage,  and  that  instructions  were  given  to  the 
person  who  drew  the  mortgage,  to  insert  them,  but  that  they 
were  omitted,  that  Geines  not  being  able  to  read  the  English  lan- 
guage, misunderstood  its  terms.     That  both  parties  supposed  the 
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valuation  laws  were  then  in  force,  but  their  constitutionality 
being  doubted,  it  was  believed  that  the  insertion  of  the  terms  of 
the  law  in  the  mortgage,  would  be  binding.  That  Selby  attempt- 
ed to  foreclose  his  mortgage  in  1846,  when  Geines  obtained  an 
order  from  the  Court,  directing  that  Selby  should  comply  with 
the  above  conditions  ;  that  thereupon  Selby  dismissed  his  bill, 
and  obtained  a  judgment  upon  the  note  by  a  suit  at  laAV,  and  is 
seeking  to  evade  the  terms  of  the  mortgage,  by  selling  the  land 
upon  execution  without  appraisement,  which  proceeding  this  bill  . 
prays  may  be  enjoined.  A  master  in  chancery  allowed  the  in- 
junction. 

Selby's  answer  admits  the  indebtedness  of  Geines,  the  recov- 
ery of  the  judgment,  the  attempt  to  sell  upon  execution,  but  de- 
nies the  other  charge  in  the  bill,  and  insists  that  the  mortgage 
contains  all  that  the  parties  agreed  upon,  and  truly  sets  forth  the 
contract,  and  concluded  with  a  prayer  for  a  dissolution  of  the  in- 
junction. 

The  testimony  on  the  part  of  Geines,  shows  that  there  was  some 
dispute  between  himself  and  Selby,  as  to  what  the  mortgage 
should  contain.  Geines  insisted  upon  the  insertion  of  the  condi- 
tions, and  Selby  refused  to  admit  them,  but  that  the  party  who 
drew  the  mortgage,  is  not  certain  whether  it  contained  precisely 
the  conditions  insisted  upon  by  Geines,  but  that  he  insisted  that 
they  should  be  there,  and  that  he  executed  the  mortgage  with  that 
understanding. 

The  testimony  on  the  part  of  Selby,  shows  that  the  money  was 
loaned,  upon  the  condition  that  its  payment  should  be  secured 
by  a  mortgage,  without  such  conditions  as  Geines  pretends, 
Geines  observing  at  the  time,  that  real  estate  in  Illinois  was  the 
same  as  personal  property  in  Ohio,  that  it  could  be  sold  for  any- 
thing, that  was  bid  for  it  ;  that  Selby  should  have  a  mortgage 
on  lands  and  chattels  worth  $1200.00,  and  that  it  would  at  any 
time  sell  for  enough  to  pay  the  debts  of  Geines. 

At  the  Sept.  term,  1850,  of  the  Lawrence  Circuit  Court,  the  in- 
junction was  perpetuated  by  Harlan,  Judge,  and  a  decree  enter- 
ed, directing  the  sale,  en  masse,  of  the  lands  mortgaged,  after  the 
same  shall  have  been  appraised,  &c.,  &c.  To  reverse  this  decree 
Selby  sued  out  this  writ  of  error,  and  assigns  for  error  the  per- 
petuation of  the  injunction,  and  the  decree  directing  that  the  lands 
shall  be  appraised,  &c.,  &c. 
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0.  Constable  &  A.  Kitchell,  for  Pltff  in  Error. 

The  plaintiff  in  error,  had  a  right  to  pursue  his  remedy  at  law 
on  his  note,  or  by  foreclosure  of  the  mortgage,  or  both  at  i^the 
same  time,  and  deft,  had  no  right  to  set  up  the  mortgage,  in  re- 
straint of  the  judgment,  or  compel  him  to  collect  it  out  of  the 
mortgaged  land  only,  Dunkley-y.  VanBuren,  3  John.  C,  E.  330. 
Jackson  'd.  Hull,  10  John.  R.  482;  Delahay  v.  Clement,  3  Scam.    20 

The  bill  was  insufficient,  because  the  complainant  had  no  right, 
to  change  the  terms  of  the  mortgage  by  parol  evidence.  There 
is  no  pretence  of  fraud,  and  there  is  no  such  mistake  shown  as 
entitles  the  complainant  to  change  the  mortgage  by  parol  evi- 
dence.    1  Greenleafs  Ev.  §  276,  §  282. 

The  testimony  of  one  witness  is  not  sufficient  to  overthow  the 
answer  of  deft.  Greeley's  Eq.  Ev.,  4-5  ;  Greenleafs   Ev.,  §  260. 

U.  F  LiNDER  &  J.  G.  Bowman,  for  Deft,  in  Error. 

Treat,  C.  .T.  The  bill  sets  up,  as  the  ground  for  relief ,  an 
express  agreement  of  the  parties — omitted  by  mistake  to  be  in- 
serted in  the  mortgage — to  the  effect  that  the  mortgaged  premi- 
ses, in  case  of  default  in  the  payment  of  the  note,  should  not  be 
sold  unless  they  would  bring,  en  77iasse,  two-thirds  of  the  apprais 
ed  value.  The  answer  denies  the  allegation,  and  insists  that  the 
real  agreement  of  the  parties  is  correctly  set  forth  in  the  mort- 
gage. The  proof  is  altogether  too  loose  and  unsatisfactory  to  jus- 
tify a  decree  reforming  the  m  ortgage,  by  the  introduction  of  the 
provision  alleged  to  have  been  omitted.  At  most,  it  only 
shows  that  the  co  mplainant  was  very  anxious  that  the  provision 
should  be  incorporated  in  the  mortgage,  and  contended  that  such 
was  the  agreement  of  the  parties,  while  the  defendant  insisted 
that  no  such  agreement  had  been  made.  The  mortgage  was  then 
drawn  in  the  usual  form,  and  executed  by  the  conplainant.  It 
may,  perhaps,  have  been  his  impression  at  the  time,  that  the 
•mortgage  contained  the  condition  in  question,  or  thai  the  legal 
effect  of  the  instrument  would  be  what  he  desired,  but  there  is 
no  satisfactory  proof  of  fraud  or  unfairness  in  the  execution,  or 
that  it  did  not  embrace  all  of  the  stipulations  actually  assented 
to  by  both  of  the  parties. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  the  bill 
dismissed  with  costs. 

Decree  revttrsed. 


72  MOUNT  VERNON, 


Woods  V.  Dial. 


James  Woods,  Pltff  in  Error,  v.  David  Dial,  for  the  use  of  John 
Williams,  Deft  in  Error. 

ERROR  TO  JEFFERSON. 

The  statute  reg-ulating  tlie  place  of  delivery  of  personal  property,  in  certain  cases 
where  the  contract  i's  in  writing  and  payable  at  a  particular  time ,  without  desig- 
nating the  place  of  delivery,  has  no  application  to  a  contract  not  in  writing. 

A  contract  payable  ^^mtrade,"  without  time  orplaceforpayment  is  payable  on 
demand,  or  within  a  reasonable  time  thereafter,  according  to  the  nature  of  the 
thing  demanded. 

The  promisee  of  such  a  contract,  should  make  a  demand  atthe  residence  or  place 
of  business  of  the  promisor  and  notify  him  what  kind  ot  trade  he  is  ready  to 
receive,  and  if  he  seeks  to  enforce  the  payment  of  the  contract  in  money,  he 
should  show  that  he  has  made  a  proper  clemand,  or  some  excuse  for  not  having 
done  so. (a) 

In  the  absence  of  ah  testimony  to  show  where  the  contract  was  made,  or  where 
the  parties  resided,  the  presumption  is  thattheyi'esidedin  the  county  where 
the  action  was  instituted.  But  if  it  be  shown  that  the  debtor  had  no  fixed  place 
of  residence  or  of  doing  business  or  was  a  non-resident,  the  rule  governing  the 
demand  would  be  diflerent,  and  in  some  cases,  the  demand  would  be  wholly 
dispensed  with. 

The  promisee  in  such  a  contract  undoubtedly  has  the  right  to  select  the  h'nd  of 
tradehe  would  receive,  confining  himself  however  to  such  articles  as  the  parties 
had  in  view  atthe  time  of  the  making  of  the  contract,  and  to  the  pursuit  or 
business  of  the  promisor. 

Where  the  promisor  in  such  a  contract  was  a  merchant,  the  promisee  would  be 
confined  to  such  articles  as  the  promisor  usually  traded  in,  and  the  place  of  de- 
mand and  delivery  would  be  at  the  place  of  business  of  the  promisor.  If  the 
promisor  was  a  farmer  the  promisee  would  be  confined  to  farm  produce,  to 
be  demanded  and  delivered  at  the  farm  of  the  promisor. 

This  was  an  appeal  from  a  justice  of  the  peace  to  the  Circuit 
Court  of  Jefferson  County. 

The  facts  of  the  case  are  fully  set  out  in  the  opinion  of  the 
Court.  The  cause  was  heard  before  Denning,  Judge,  and  a  jury, 
at  the  August  Term,  1850,  of  the  Circuit  Court,  and  resulted  in 
a  verdict  for  the  plaintiff,  and  a  judgment  for  $40  and  costs. 
A  motion  for  a  new  trial  was  overruled.  A  bill  of  exceptions 
was  taken,  and  the  defendant  below  brought  the  case  to  this 
Court  by  writ  of  error. 

W.  B.  ScATES  and  R.  F.  Wingate  for  Pltff  in  Error. 

S.  Breese  and  L.  F.  Casey  for  Deft  in  Error. 

Trumbull,  J.  This  record  shows,  that  Woods  agreed  with 
Dial  to  give  him  forty  dollars  in  trade,  for  his  improvement  on 
Congress  land — Dial  to  keep  possession  of  the  place  for  one  year — 
that  he  left  the  premises  in  the  spring,  and  brought  suit  for  the 
forty  dollars  for  which  he  had  judgment. 

(a)    McPherson  vs.  Gale,  40  111.  R.  368  ;  McPhereou  vs.  Hall,  44  Bl.  R.  264  ;  Mar- 
shaUvs.  Gidley,  46  Ul.  R.  247. 
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The  agreement  was  by  parol,  and  the  evidence  of  its  terms,  os 
shown  by  the  record,  is  exceedingly  meagre.  Neither  the  kind 
of  trade,  the  time  or  place  for  its  delivery,  the  residence  of  the 
parties,  except  that  one  of  them  resided  on  Congress  land,  nor 
the  business  that  either  followed,  appears  in  the  case.  The  Cir- 
cuit Court  refused  to  instruct  the  jury  that  proof  of  a  demand 
was  necessary  to  entitle  the  appellee  to  recover. 

The  courts  have  felt  some  difficulty  m  construing  contracts  of 
this  character,  and  their  decisions  are  somewhat  conflicting. 

In  this  State,  we  have  a  statute  regulating  the  place  of  deliv- 
ery of  personal  property  in  certain  cases,  when  the  contract  is  in 
writing  and  payable  at  a  particular  time.  The  statute  howev(jr 
has  no  application  to  this  case,  as  the  contract  was  not  in  writing. 

When  the  contract  is  payable  in  trade  generally,  and  no  time 
or  place  is  specified  for  its  delivery,  it  is  but  reasonable  that  the 
promisee  before  bringing  suit,  should  notify  the  promisor  what 
kind  of  trade  he  will  have,  and  when  he  is  ready  to  receive  it, 
or  show  some  excuse  why  he  has  not  done  so. 

A  contract  payable  in  trade  without  time  or  place,  is  payable 
on  demand,  or  within  a  reasonable  time  thereafter,  according  to 
the  nature  of  the  thing  demanded.  Upon  a  contract  payable  in 
farm  produce,  it  was  held  in  the  case  of  Lobdell  v.  Hopkins,  5 
Cowen,  516,  that  a  special  demand  was  necessary.  The  case  of 
Vance  v.  Bloomer,  20  Wend.,  196,  is  to  the  same  point. 

We  are  disposed  to  adopt  the  rules  as  settled  in  New  York,  and 
hold  that  a  special  dem^and  was  necessary  in  this  case. 

In  the  absence  of  all  testimony  to  show  where  the  contract 
was  made,  or  where  the  parties  resided,  the  presumption  is,  that 
they  resided  in  the  county  where  the  suit  was  brought.  In 
such  case  the  demand  should  be  made  at  the  debtor's  residence 
or  place  of:  doing  business.  If  he  had  no  fixed  place  of  residence 
or  doing  business,  or  was  a  non-resident,  the  rule  would  be  dif- 
ferent and  perhaps  in  some  instances  the  demand  might  be  dis- 
pensed with. 

The  creditor  in  this  case  undoubtedly  had  the  right  to  select 
the  kind  of  trade  he  would  have,  confining  himself  however  to 
such  articles  as  the  parties  had  in  view  at  the  time  of  making 
the  contract.  If  the  case  showed  that  the  debtor  was  a  merchant, 
there  could  be  no  question  that  the  creditor  would  be  confined 
in  his  selection  to  such  articles   as  his  debtor  usually  traded  in, 
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and  that  he  would  be  bound  to  make  the  demand  and  receive 
the  goods  at  his  store,  and  at  the  usual  prices.  2  Kent's  Com., 
505  ;  2  Greenleaf's  Ev.,  §   609. 

The  subject  matter  of  the  agreement  is  however  the  only  cir- 
cumstance that  appears  in  this  record,  from  which  to  ascertain 
what  the  parties  meant  bj  trado.  In  such  a  case  the  custom 
and  usage  of  those  who  enter  into  similar  contracts  ought  to 
govern  its  construction. 

A  debtor  who  wished  jto  discharge  such  a  contract,  would 
have  the  right  to  call  upon  his  creditor  to  select  the  property 
and  name  a  time  and  place  for  its  delivery,  and  upon  his  failure 
to  do  so,  it  would  then  be  the  right  of  the  debtor  to  select  prop  - 
erty  subject  to  the  same  restrictions  as  the  creditor  would  have 
been  under,  had  he  made  the  selection,  and  tender  the  same  at 
some  reasonable  time  and  place  in  discharge  of  his  obligation. 

As  the  case  will  have  to  be  reversed,  on  account  ol  the  refusal 
of  the  Court  to  instruct  the  jury  that  a  special  demand  was 
necessary,  and  it  is  probable  that  farther  testimony  will  be 
adduced  upon  another  trial,  it  is  unnecessary  to  pursue  this 
discussion  further. 

Judgment  reversed  and  cause  remanded. 

Judgment  re'X^erse.d. 


■ »  •  » » 


Nathaniel  Buckmaster,  Appellant,  no.   John   Cool,  Appellee. 

APPEAL  FROM  MADISON. 

A  bill  of  exceptions,  which  professes  to  give  only  "an  outline  of  all  the  testimony 
in  the  case,"  is  not  sufiicient  to  authorize  the  Supreme  Court  to  inquire  into 
the  propriety  of  the  refusal  hy  the  Circuit  Court  to  grant  a  new  trial. 

The  Supreme  Court  will  not  inquire  into  the  correctness  of  instructions,when 
the  record  does  not  furnish  evidence  that  they  were  excepted  to. 

If  there  is  au  outer  and  an  inner  fence  to  a  tield,a  party  not  having  an  exclusive 
rigtit  in  the  field, cannot  remove  the  inner  fence, although  he  is  the  owner  there- 
of, without  subjecting  himselfto  the  consequences  of  exposing  the  crops  to  dan- 
ger. Nor  is  it  any  defence  to  an  action  of  trespass  gi'owing  out  of  the  removal  of 
the  inner  fence,t6  show,that|the  complaining  party  was  bound  to  keep  the  outer 
fence  in  repair,  or  that  he  might  have  repaired  the  same  at  small  expense. 

This  was  an  action  of  trespass  quare  clausumfregit  commenced 
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in  the  Madison  Circuit  Court,  by  appellee  against  appellant,  and 
charge  that  the  trespass  complained  of  was  committed  on  the 
1st  day  of  September,  with  a  continuendo  to  the  1st  day  of  Feb- 
ruary, 1850. 

The  appellant  pleaded  the  general  issue  and  two  special  pleas. 
Issue  was  taken  upon  the  pleas,  but  as  the  decision  of  the  court 
does  not  turn  upon  the  pleadings,  it  is  unnecessary  to  recite 
them.  The  cause  was  tried  by  Underwood,  Judge,  and  a  jury, 
at  March  term,  1850,  and  a  verdict  was  found  and  judgment 
entered,  in  favor  of  appellee  against  the  appellant,  for  ^'345.00. 

A  bill  of  exceptions  was  taken  by  the  appellant,  who  brings 
the  cause  to  this  court,  and  he  assigns  for  error  the  refusal  of 
the  court  below  to  admit  certain  evidence  offered  by  him,  the 
giving  of  improper  instructions,  and  the  refusal  to  grant  a  new 
trial. 

W.  Martin  and  E.  Keating,  for  appellant. 

The  master  is  not  liable  for  the  vrillful  disobedience  of  his  ser- 
vant. Ferguson  v.  Terry,  1  B.  Monroe,  56;  McManus  t<.  Cricket, 
1  East,  106  ;  Lyons  v.  Martin,  8  Adol  and  E.,  512. 

In  assessing  damages  in  an  action  of  trespass  qiLare  clausum 

/regit,  only  the  direct  damages  of  the  trespass  can  be  allowed. 

Loker'D,  Damon,  17   Pick.,  284  ;  2  Greenleaf  on  Ev.,  p.  258  ; 

Sedgwick  on  Dam.,  98  ;  Miller -«.  Mariner's  Church,  7  Greenleaf , 

51  ;  Thompson  v.  Shattuck,  2  Metcalf,  615, 

J.  Gillespie  with  Billings  k  Parsons,  for  appellee. 

1.  In  actions  of  trespass,  where  the  testimony  is  often  and  per- 
haps usually  circumstantial,  the  court  will  rarely,  if  ever,  disturb 
a  verdict,  where  there  is  anything  in  the  record  tending  to  sup- 
port the  finding  of  the  jury.     Young?;.  Silkwood,  11  Ills.,  36. 

2.  If  the  plaintiff  have  possession  of  that  part  of  the  close 
npon  which  the  trespass  was  committed,  although  trespass  was 
committed  upon  other  parts  not  in  the  possession  of  plaintifl',  he 
can  maintain  his  action.     6  East,  39  ;  2  Stark.  Ev.  1098. 

3.  A  party  can  only  take  advantage  of  a  non-joinder  of  plain- 
tiff, by  a  plea  in  abatement.     2   Stark.  Ev. ,  1103. 

4.  A  party  to  avail  himself  of  an  exception  to  t„e  decision   oi 


76  NOUNT  VERNOM, 


Buckmaster  v.  Cool, 


the  Circuit  Court,  must  take  an  exception  at  the  time  the  deci- 
sion is  made,  and  the  bill  of  exceptions  must  affirmatively  show 
thatjthe  exception  was  taken  at  that  time.  11  Ills.,  72,  580,  586. 

5.  The  bill  of  exceptions  in  this  case,  sets  forth  that  it  is  only 
an  outline  of  the  testimony  produced  on  the  trial  below.  This 
court  will  not  examime  into  the  evidence  unless  it  appears  to 
have  been  all  the  evidence  produced  on  the   trial. 

Treat,  C.  J.  We  cannot  inquire  into  the  propreity  of  the 
decision  of  the  Circuit  Court  refusing  to  grant  a  new  trial.  It 
does  not  affirmatively  appear,  as  it  should  in  order  to  present 
that  question,  that  all  of  the  material  evidence  is  in  the  record. 
It  is  stated  in  the  conclusion  of  the  bill  of  exceptions,  that  it 
contains  "an. outline  of  all  the  testimony  in  the  case."  This  lan- 
guage does  not  imply,  that  all  of  the  facts  proved  on  the  trial, 
and  which  may  legitimately  have  been  considered  by  the  the  jury, 
are  previously  set  forth.  It  is  not  equivalent  to  the  usual  state- 
ment in  a  bill  of  exception,  that  it  contains  the  substance  of  the 
testimony  given  on  the  trial. («) 

Nor  can  we  inquire  into  the  correctness  of  the  instructions 
complaned  of.  The  record  furnishes  no  evidence  that  the 
defendant  excepted  to    the  giving  of  the  instructions. 

It  remains  to  be  considered,  whether  the  court  erred  in  exclu- 
ding certain  testimony  offered  by  the  defendant.  The  case 
showed,  that  several  persons  raised  crops  in  a  common  field  sur- 
rounded by  a  defective  fence.  During  the  season,  one  of  them 
erected  an  inside  fence  sufficient  to  protect  the  crops.  In  Sep- 
tember, the  plaintiff  purchased  eighteen  acres  of  corn  growing 
in  the  field  ;  and,  in  November,  the  servants  of  the  defendant 
removed  a  portion  of  the  inner  fence,  by  means  of  which  stock 
entered  into  the  field  and  destroyed  the  corn.  The  action  was 
brought  to  recover  the  value  of  the  corn  thus  destroyed.  The 
defendant  offered  to  prove,  that  the  plaintiff  was  bound  to  keep 
the  outside  fence  in  repair.  We  cannot  perceive,  how  the  admis- 
sion of  this  testimonv  could  .have  benefitted  the  defendant.  The 
fact  that  it  was  the  duty  of  the  plaintiff  to  keep  the  outer  fence 
in  proper  condition,  did  not  justify  the  defendant  in  removing 
the  inner  one.  For  aught  appearing  in  the  case,  the  plaintiff 
had  an  undoubted  right  to  rely  on  the  inside  fence  for  the  pro- 
tection of  his  property.     The  defendant   proposed  to   prove,  in 

(a)  Lovev.^.  Mayneham,  16 HI.  R.  279  ;  Reed  vs.Bradlev,  17  lU.  R.  327  ;  Mooley  vs. 
Fry,  30  Dl.  K.  162;  Ottawa,  &c.  vs.  Grahiini,  35  lU.  R.  34(; ;  Kiudia:  vs.  Smithes, 
Admr;  39  111.  R.  HOU  ;  HI.  C.JR.  R.  vs.  Garish,  39  111.  R.  371  ;  Miner  vs.  Phinips,43  111. 
R.  129  ;  Allen  vs.  Gollil,  42  Ql.  R  293  ;  McPhersoii  vs.  Kelson,  U  111.  R.  128. 
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mitigation  of  damages,  tliat  the  plaintiff  might,  after  the  taking 
away  of  the  inner  fence,  at  a  small  expense  and  by  the  exercise 
of  ordinary  care,  have  saved  his  corn.  This  evidence  was  pro- 
perly excluded.  If  the  fence  was  removed  by  the  direction  of 
the  defendant,  he  was  responsible  for  all  of  the  consequences 
directly  resulting  from  the  act.  (a)  He  could  not  avoid  that  respon- 
sibility, by  showing  that  the  plaintiff"  failed  to  repair  the  breach 
that  his  servants  had  committed.  It  was  not  a  trifling  trespass, 
as  in  the  case  of  the  opening  of  a  gate,  which  the  owner  sees 
open  before  any  injury  ensues,  and  neglects  to  close.  The 
defendant  also  offered  to  prove  the  price  which  the  plaintiff 
paid  for  the  corn,  at  public  auction,  two  months  prior  to  its 
destruction.  This  testimony  may  not  have  been  wholly  irrele- 
vant, but,  we  think,  it  had  too  remote  a  connection  with  the  real 
question  in  issue,  to  justify  the  reversal  of  the  judgment,  because 
of  its  exclusion.  The  corn  was  standing  in  the  field  when  pur- 
chased by  the  plaintiff,  but  was  cut  and  put  in  shock  by  him 
before  it  was  destroyed.  The  price  that  he  paid  for  it,  was  not, 
therefore,  any  just  or  certain  criterion  of  the  value  at  the  time  of 
its  destruction.  The  defendant  further  proposed  to  prove,  that 
he  had  the  right  to  go  upon  the  field.  Such  right,  if  it  existed, 
did  not  authorize  him  to  remove  the  fence,  or  relieve  him  from 
liability  for  the  consequences.  The  gist  of  the  action  was  the 
removal  of  the  fence,  not  the  entry  on  the  close. 

The  judgment  of    the  circuit  court   is   affirmed,  with  costs 


Judgment  affirmed. 


•  ^    <&    ^  *— 


John  Walsh,  Pltff  in  Error,  t\  The  People  of  the  State  of 
Illinois,  Defts  in  Error. 

ERROK  TO  RANDOLPH. 

Appeal  bonds  in  criminal  cases,  are  governed  by  the  99th  section  of  the  59th 
chapter  of  the  Revised  Statutes,  and  cannot  be  amended. 

This  was  a  proceeding  instituted  before  a  justice  of  the  peace, 
upon  a  complaint  for  an  assault  and  battery.     A  trial  was  had 

(a)     iS^Cormick  vs .  Tate,  20  HI.  E.  337  ;  Stoner  vs .  Shugart,  45  lU.  R.  7S. 
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and  a  fine  of  ten  dollars  was  inflicted  upon  the  plaintiff  in  error  ; 
whereupon  he  prayed  an  appeal  to  the  circuit  court,  which  was 
allowed.  A  bond  was  executed  in  the  penal  sum  of  $42.00, 
reciting  that  the  judgment  was  for  a  like  sum.  In  the  circuit 
court,  a  motion  was  made  to  dismiss,  because  the  appeal  bond 
did  not  conform  to  the  requisitions  of  law.  The  circuit  court, 
Underwood,  Judge,  presiding,  sustained  the  motion,  and  dis- 
missed the  appeal.  The  defendant  below  brings  the  cause  to 
this  court.  The  defendant  below  moved  for  leave  to  amend  his 
appeal  bond,  which  was  denied  by  the  circuit  court.  The 
refusal  to  allow  an  amendment  of  the  appeal  bond  is  the  error 
complained  of. 

W.  J.  A.  Bradford,  for  Pltff  in  Error. 

P.  FowKB,  District  Attorney,  for  the  People. 

Treat,  C.  J.  Walsh  prosecuted  an  appeal  from  the  deci- 
sion of  a  justice  of  the  peace,  imposing  upon  him  a  fine  of  ten 
dollars  for  an  assault  and  battery.  The  appeal  bond  was  in  the 
penalty  of  forty-two  dollars,  and  recited  a  judgment  for  the  same 
amount. 

The  circuit  court  refused  leave  to  amend  the  bond,  and  dis- 
missed the  appeal.  Those  decisions  are  assigned  for  error.  The 
bond  was  clearly  defective.  It  did  not  clearly  describe  the 
judgment  appealed  from.  There  was  a  material  variance  between 
the  judgment  rendered  by  the  justice,  and  the  one  referred  to  in 
the  condition  of  the  bond.  The  court  properly  refused  to  allow 
the  bond  to  be  amended.  The  sixty-fifth  section  of  the  fift};-- 
ninth  chapter  of  the  Revised  Statutes  applies  only  to  appeals  in 
civil  cases.  Appeal  bonds  in  criminal  cases  are  governed  by 
the  provisions  of  the  ninety-ninth  section  of  the  same  chapter, 
Avhich  do  not  authorize  them  to  be  amended.  The  case  of 
Swafford  t;.  The  People,  1  Scammon,  289,  is  directly  in  point. 
The  present  statute  is  precisely  like  the  one  under  which  that 
decision  was    made.(a) 

The  judgment  is  affirmed  with  costs. 

Judg7nent  affirmed. 

(o)    Laws  of  ]sr)3  p.  125  :  Ham  vs.  People,  15  HI.  R.   30  ;    Rider  vs.  Bagby,   June 
Term,  1868,  lU.  Sup.Ct. 
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MoisE   Toupm  and   others,  Appellants,  v.  Oliver  Gargnier, 

Appellee. 

APPEAL  FKOM  ST.  CLAIR. 

Where  the  parties  to  a  suit  agree  to  dismiss  the  same  in  the  absence  of  all  rea- 
sonable doubt  as  to  the  making  of  the  agreement,  the  Court  shall  carry  the 
agreement  into  eflect ;  whether  it  be  reduced  to  writing  and  signed  by  tho 
parties,  or  exists  in  parol,   {a) 

This  was  an  action  of  trespass,  m  ct  armis,  brought  in  the  St. 
Clair  Circuit  Court  by  the  appellee,  which  was  tried  by  a  jury, 
Underwood,  Judge,  presiding,  at  the  September  term,  1850.  A 
verdict  was  found  for  the  appellee  for  sixty  dollars.  A  motion 
for  a  new  trial  was  entered  by  appellants.  Before  judgment,  the 
appellees  entered  a  motion  to  dismiss  the  suit,  and  produced  and 
filed  two  affidavits  in  support  of  the  motion,  showing  that  an 
agreement  had  been  made  between  appellee  and  one  of  the 
appellants,  that  the  case  should  be  dismissed  as  to  all  the  appel- 
lants and  that  each  party  should  pay  his  own  costs.  This  motion 
was  resisted,  upon  the  ground  that  the  verdict  had  been  assigned 
by  the  appellee,  and  affidavits  were  produced  and  filed  with  the 
assignment  of  the  verdict,  showing  the  date  of  the  transaction. 
The  motion  to  dismiss  was  overruled,  and  judgment  was  ren- 
dered upon  the  verdict.  Thereupon  the  defendants  below  insti- 
tuted this  appeal. 

G.  KoERNER,  for  Appellants. 

J.  Underwood,  for  Appellee. 

Treat,  C.  J.  In  our  opinion  the  Court  erred  in  not  sus- 
taining the  motion  to  dismiss.  It  clearly  appeared  that  the  par- 
ties had  agreed,  while  the  case  was  pending  and  undetermined, 
and  before  the  assignment  to  Underwood  and  Snyder  was  exe- 
cuted, that  the  suit  should  be  dismissed,  each  party  to  pay  his 
own  costs.  Two  Avitnesses  swore  positively  that  such  an  agree - 
meiit  was  made,  and  there  was  nothing  in  the  case  calculated  to 
impeach  the  correctness  of  their  statements.  The  existence  of 
the  agreement  was  not  even  denied  by  the  plaintifi",  as  it  probably 
would  have  been,  if  there  had  been  any  question  respecting  the 
true   character  of   the    transaction   between   the   parties.     The 

(a)     Cha)3man   vs.    Shattuck,  2  Gil.  R.  49;    Hinchey  vs.  Chicago,  41  m.  R.    136; 
Coultas  vs.  Greer,  43  HI.  E.  377. 
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Court,  in  the  absence  of  all  reasonable  doubt  as  to  the  makins:  of 
agreement,  was  as  much  bound  to  carry  it  into  effect  as  if  it  had 
been  reduced  to  writing  and  signed  by  the  parties. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  with 
costs  ;  and  the  cause  will  be  remanded,  with  instructions  to  that 
Court,  to  enter  an  order  of  dismissal,  pursuant  to  the  agreement 
of  the  parties. 

Judgment  reversed. 


-»-»""0-  ^  * 


John  Hahn",  Appellant,  ».  Henry  Ritter,  Appellee. 

APPEAL  FROM  ST .  CLAIR. 

It  is  a  general  rule  in  actions  for  torts,that  matters  in  discharge  or  justiflcation 
o(  the  alleged  tort.must  be  specially  pleaded, and  cannot  be  given  in  evidence 
under  the  general  issue. 

In  actions  of  trespass,  a  former  recovery  must  be  specially  pleaded,  and  cannot 
be  insisted  upon  under  the  plea  of  not  guilty. 

On  the  7th  of  June,  1849,  plaintiff  below,  filed  his  declaration 
n  trespass  quare  clausumf regit,  against  defendant  below,  con- 


1 

tainina;  two  counts. 


1st  count,  charges  that  defendant  on  the  1st  day  of  June,  1845, 
and  on  divers  other  days  betw^een  that  day  and  the  commence- 
ment of  this  action,  broke  the  close  of  plaintiff,  &c.,  broke  down 
the  fence  and  erected  buildings,  &c. 

2nd  count,  charges  that  on  the  1st  day  of  June,  A.  D.  1848, 
and  at  divers  other  times,  from  that  time  until  the  commence- 
ment of  this  action,  deft  broke  the  close  of  plaintiff,  &c. 

Defendant  filed  three  pleas. 

1st.     General  issue. 

'2nd.  That  plaintiff  as  to  any  trespass  prior  to  the  21st  da}^  of 
March,  1848,  (when  the  first  action  was  commenced,)  actio  7ion^ 
because  of  the  committing  of  the  said  supposed  trespass,  plain- 
tiff" sued  for  the  same  in  trespass,  and  defendant  was  acquit- 
ted. 

3d.      Liberum  tenemintxim. 

Plaintiff  joined  issue  on  first  plea. 
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Replied  to  second,  that  the  trespasses  in  the  first  count  men- 
tioned, are  not  the  same  for  which  judgment  was  obtained. 

Replied  to  third  plea  by  general  traverse. 

The  case  upon  these  issues  being  submitted  to  the  jury,  they 
found  a  general  verdict  of  not  guilty  for  the  defendant. 

Plaintiff  moved  for  a  new  trial,  which  motion  was  overruled, 
and  judgment  given  for  costs   in  fator  of  defendant. 

The  cause  was  heard  before  Underwood,  Judge,  and  a  jury, 
at  April  Term,  1850. 

The  plaintiff  below  prayed  this  appeal,  and  assigned  for  error, 
that  judgment  was  for  the  defendant.  That  the  court  erred  in 
giving  instructions,  and  in  overruling  the  motion  for  a  new  trial. 
That  the  court  erred  in  submitting  the  issue  arising  on  the  sec- 
ond plea,  to  the  jury. 

G.  KoBKNER,  for  Appellant. 

The  evidence  not  only  preponderated  in  favor  of  the  pltfT, 
but  was  all  in  his  favor.  The  jury  mistook  the  law  and  the  facts 
of  the  case,  and  the  court  will  give  a  new  trial  in  such  a  case. 
11  111.  Rep.,  142. 

The  first  instruction  was  clearly  erroneous,  because  it  present- 
ed to  the  jury  a  question  of  fact,  as  to  whether  the  same  tres- 
passes were  complained  of  in  the  same  suit  between  the  same 
parties  ;  and  one  of  law,  as  to  whether  the  title  was  distinctly  put 
in  issue  at  the  former  trial.  This  latter  question  was  to  be  col- 
lected from  the  legal  character  of  the  pleadings,  and  was  a  ques- 
tion for  the  court  to  decide.  In  an  action  of  trespass  quare 
clausum /regit ,  neither  the  general  issue,  nov  liberum  tenem- 
entum  puts  the  title  to  the  freehold  in  issue. 

In  order  to  create  a  bar,  in  an  action  quare.  clausumfregil, 
by  plea  of  former  acquittal,  an  issue  must  have  been  taken  and 
found  upon  a  traverse  of  a  precise  fact,  material  to  the  right  in 
question.  3  East.,  2d.  of  new  edition,  174  &  8, 182,  notes  ;  15 
Pickering,  276  ;  4  Conn.,  276  ;  5  Conn.,  127.;  3  Wend.,  35,  36, 
88,  40  ;  8  Wend.,  20,  23,  24,  25  ;  2  Gilman,  355  ;  6  Price,  146. 

3.  The  second  instruction,  as  well  as  the  first,  is  erroneous,  be- 
cause they  contain  at  best  mere  abstractions  ;  had  not  a  particle 
of  testimony  to  rest  upon,  and  were  eminently  calculated  to  mis- 
lead. 

ILL.  HER.  XII. 6 
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As  to  tlie  second  instruction  in  particular,  the  mere  agreement 
would  be  void  under  the  Statute  of  Frauds.  2d  Gilm.,  423-  In- 
structions entirely  abstract  are  erroneous.  1  Dana,  35,  &  273  ; 
III.  U.  S.  D.,  568,  §485,  §504  ;3  A.  K-  Marshall,  86. 


G.  TauMBULL  for  Appellee. 


An  agreement  by  parol,  for  the  settlement  of  a  boundary  line 
is  effectual,  and  not  liable  to  any  objections  on  the  score  of  the 
statute  of  frauds  and  perjuries.  Jackson  'g.  Dysling,  199,  200; 
Boyd's  lessee  w.  Graves  et  al.  ,4  Cond.  R. ,  525  ;  4  Philips  Ev. ,  232  ; 
12  Wend.,  130  ;  Law  Library,  vol.  38,  top  p.  65;  Crowell  v. 
Mangles,  2  Gil.,  423.  That  the  award  is  conclusive  ;  Doe,  &c.,  v. 
Roper,  2  East.,  23  ;  Jackson  ?).  Gager,  5  Cow.,  383,387  ;  4 
Phil,  on  Ev.  232,  and  cases  there  cited  ;  liaw  Library,  vol.  38, 
p.  338,  342. 

The  defendant  under  the  general  issue  may  show  title  in  him- 
self. 2  Greenleaf's  Ev.  p.  583,  8  T.    R.,  403. 

When  a  former  recovery  is  given  in  evidence,  it  is  equally  con- 
clusive in  its  effect,  as  if  it  were  pleaded  by  way  of  estoppel. 
1  Greenleaf's  Ev.  635  and  note,  and  p.  636' ;  10  Wend._,  82,  84; 
4  Phil.  Ev.p.  31,  32  up  to  35.  Such  is  the  rule  in  Virginia  and 
Maryland.  Brockway  '«.  Kinney,  2  John.,  210  ;  Gardner  n.  Buck- 
bee,  3  Cow.  127  ;  Shafer-y.  Stonebroaker,  4  Gill.  &  John,  345;  7 
Cranch,  565  ,  8  Wend.,  21,  43,  45.  To  show  that  same  matter 
was    in  issue  in  both  cases,    5  Conn.,   550. 

A  judgment  will  not  be  reversed,  because  the  court  has  given 
a  mere  abstract  legal  proposition,  or  because  the  jury  found 
against  the  weight  of  evidence.  Corbin  v.  Shearer,  2  Gil.,  483; 
Pate?),  the  People, ibid,  661  ;  Granger?;.  Warrington,  ibid,  310; 
Bates  et  al.  ti.  Bulkley,  2  Gil.,  394. 

Ancient  reputation  and  possession,  in  regard  to  boundaries  of 
streets  in  a  town,  are  entitled  to  more  respect  in  deciding  on  the 
boundaries  of  lots,  than  any  experimental  survey  that  may 
afterwards  be  made.     Ralston  v.  Miller,  3  Rand,  44. 

Treat,  C.  J.  In  March,  1848,  Hahn  brought  an  action  of  tres- 
pass quare  clausuinjregit,  against  Ritter.  The  latter  pleaded 
not  guilty,  and  lihtrum  tenementum.  The  case  resulted  in  a  ver- 
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diet  and  judgment  in  favor  of  Ritter.  In  June,  1849,  Hahn 
brought  another  action  for  trespass  on  the  same  premises.  The 
declaration  contained  two  counts  ;  in  the  first,  the  acts  complained 
of  were  laid  as  committed  before  the  first  action  was  commen- 
ced ;  in  the  second,  as  committed  after  the  bringing  of  that  action. 
Ritter  pleaded  liberu^n  tenementumio  both  counts,  the  former 
recovery  to  the  first  count,  and  not  guilty  to  the  second  count. 
The  proceedings  in  the  former  action  were  read  in  evidence  on 
the  trial.  The  court,  at  the  request  of  Ritter,  charged  the  jury 
"  that  if  they  believe  from  the  evidence,  that  the  former  suit  was 
brought  for  the  same  identical  trespass,  for  which  this  action  is 
brought,  and  that  the  title  to  the  land  was  then  distinctly  put  in 
issue  by  the  parties,  they  must  find  for  the  defendant."  The  ver- 
dict and  judgment  were  for  Ritter,  and  Hahn  brings  the  case  into 
this  court. 

It  is  a  general  rule  in  relation  to  actions  for  torts,  that  matters 
in  discharge  or  justification  of  the  action,  must  be  specially  plead- 
ed, and  cannot  be  given  in  evidence  under  the  general  issue.  A 
former  adjudication  of  the  same  cause  of  action  falls  directly  with- 
in this  principle.  It  is  distinctly  held  in  the  action, of  trespass, 
that  a  former  recovery  must  be  specially  pleaded,  and  cannot  be 
insisted  upon  under  the  plea  of  not  guilty.  1  Chitty's  PL,  10th 
Am.  Ed.,  506  ;  Coles  t'.  Carter,  6  Cowen,  691.  Apply  this  rule 
to  the  present  case,  and  the  instruction  was  clearly  erroneous. 
Ritter  only  relied  on  the  former  adjudication,  as  a  bar  to  a  re- 
covery on  the  first  count  of  the  declaration.  The  proceedings 
in  the  first  action,  were  only  admissible  in  evidence  to  sustain 
the  plea  to  that  count.  The  jury  had  no  right  to  take  them  into 
consideration,  in  determining  the  issues  on  the  second  count. 
The  instruction  should,  therefore,  have  been  restricted  to  the  fiVst 
count.  It  was  erroneous,  when  applied  to  the  whole  declaration. 
Bat,  if  specially  pleaded  to  both  counts,  the  recovery  in  the  first 
action,  constituted  no  defence  to  the  acts  committed  after  that 
action  was  commenced.  The  finding,  in  that  case,  was  general. 
It  may  have  been  for  the  defendant  on  the  issue  of  not  guilty. 
But  if  on  the  other  issue,  it  did  not  necessarily  determine  the 
question  of  title  to  the  close,  further  than  at  the  time  of  the  com- 
mission of  the  acts  complaineci  of.  The  plea  of  liberum  tenemen- 
tum,  in  the  former  action,  simply  alleged  that  the  locus  in  quo 
was  the  close  of  the  defendant.    It  may  have  been  his  close  when- 
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the  trespass  in  that  auit  was  committed,  and  yet  his  rights  there- 
in may  have  wholly  determined  before  the  suit  was  tried.  The 
plaintiff  may  have  had  no  interest  whatever  in  the  premises,  prior 
to  the  bringing  of  the  first  action,  and  still  have  acquired  an 
estate  in  fee-simple,  before  the  commission  of  the  second  trespass. 
The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


«»  ♦  ^ » 


Amy  Davidson,  Admtx,  &c.,  et  al.^  Pltffs  in  En-or,  i\  Benjamin 
Bond,  et  al.,  Defts  in  Error. 

ERROR  TO  CLINTON 

A  party  may  have  hisjiidgment  reversed,  it  the  judgment  below  vyas  ea;j»ar<e,and 

the  errors  which  render  it  inoperative  are  patent. 
It  is  error  to  render  judgment  against  apart  of  the  defendants,  while  the'cause 

remains  undisposed  of  as  to  the  others. 

The  record  in  this  case  shows,  that  William  Russell,  now 
deceased,  in  his  life  time,  by  his  attorney  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  Clinton  county  a  precipe  and 
declaration  in  assumpsit,  on  the  16th  day  of  June,  1846,  against 
several  defendants,  A  summons  was  issued,  returnable  at  the 
September  term,  1846,  of  that  court,  which  was  returned  served, 
on  four  of  six  defendants,  on  the  return  day  of  the  summons, 
and  returned  not  served  on  the  other  two.  On  the  following 
day,  an  appearance  was  entered  for  four  of  the  defendants,  and 
subsequently  a  default  for  failing  to  plead  was  entered,  and 
judgment  was  rendered  against  four  of  the  defendants  without 
making  any  order  as  to  the  other  two. 

The  plaintiffs  below  sued  out  this  writ  of  error,  to  procure  a 
reversal  of  their   own  judgment. 

G.  Trumbull,  for  plaintiffs,  made  the  following  points: 

The  court  erred  in  rendering  judgment  at  the  return  of 
the  process  against  the  defendants  in  the  judgment,  they  not 
having  been  served  with  process  ten  days  before  the  commence- 
ment of  the  term  of  court,  and  the  ten  days'  notice  not  having 
been  waived  by  the  defendants  against  whom  the  judgment  waa 
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entered.   Gore  -y.  Smith,  Breese,  206  ;  R.  S.  1845,  p.  413,  Sec.  5 
Teal  «.  Russell  et  al.,  2  Scam.,  321  ;  Tidd's  Prac,  1188. 

It  was  error  to  render  judgment  against  part  of  tlie  defend- 
ants, and  make  no  order  as  to  the  other  defendants  who  were 
served  with  process.  Ladd  et  al.  v.  Edwards,  Breese,  139  ; 
O'Connor,  et.   al- -w.  Mullen,  11th  II   Is.  Reps.,  116. 

That  a  plaintiff  may  reverse  a  judgment  for  his  own  errors, 
see  Capron  •«.  Van  Nordou,  1  Cond.  Reps.,  370  ;  2  Scam.,  321  ; 
Jones  et  al.  v.  Wright  et  al.,  4  Scam.,  338  ;  2  Tidd's  Prac,  1134. 

S.  BREEse,  for  Defts  in  Error, 

Caton,  J.  On  the  return  day  of  the  summons  it  was  served 
on  all  of  the  defendants.  During  the  term  to  which  the  sum- 
mons was  returnable  the  appearence  of  four  of  the  defendants 
was  entered.  At  the,  same  term  a  default  was  entered  and  judg- 
ment rendered  against  the  four  defendants  whose  "appearance 
had  been  entered,  and  no  notice  taken  of  the  other  two  defend- 
ants who  had  been  served  with  process.  This  was  unquestion- 
ably erroneous.  At  the  common  law,  in  action  upon  a  joint 
contract  or  obligation,  the  judgment  must  be  rendered  against 
all  or  none  of  the  defendants,  and  this  has  only  been  changed  by 
our  statute,  by  allowing  the  plaintiff  to  take  judgment  against  a 
part  of  the  defendants,  who  alone  had  been  seived  with  process. 
This  case  should  have  been  continued  until  the  next  term,  when 
all  of    the  defendants  might  have  been  proceeded  against. (a) 

Here  there  was  an  error,  for  which  the  defendants  might,  at 
any  time  within  five  years  from  the  rendition  of  the  judgment, 
bring  the  case  to  this  Court,  and  have  the  judgment  reversed. 
And  while  this  is  the  case,  it  is  not  an  open  question  in  this 
court,  since  the  decisions  in  the  cases  of  Teal  -y.  Russell  et  al., 
2  Scam.,  319,  and  Jones  z;.  Wright  et  al.,  4  Scam.,  338,  that  the 
plaintiffs  may  bring  the  record  here,  and  rid  themselves  of  a 
judgment,  which  while  it  presents  a  bar  to  their  obtaining  a 
regular  one,  still  affords  them  no  sufficient  security.   (6) 

Inasmuch  however,  as  their  intestate  was  chargeable  with  the 
error  which  renders  the  judgment  defective,  they  must  pay  the 
costs  of  getting  it  reversed.  Jones  v.  Wright  et  al.,  4  Scam.,  338. 

Let  the  judgment  be  reversed  at  the  costs  of  the  plaintiffs  to 
be   paid  in  due  course   of  administration. 

Judgment  reverse  d. 

(a)    Evans  vs.  Gill,  25  m.  R.  117. 

(6)    Fuller  vs.  Robb,  26  lU.  R.248  ;  Thayer  vs.  Finley,  36  lU.  R.  264. 
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John  T.  Knox  et  al.,  Pltffs  in  Error,  v.  Daniel  B,  Light  et  at., 
Defts  in  Error. 

ERROE  TO    FRANKLIN. 

Where  a  plea  of  tender  alone  is  interpesed,but  the  money  is  not  brought  into 
Court,and  the  defendants  refuse  to  conipiy  with  the  order  ot  the  Court  directing 
money  to  be  brought  in,  the  Court  will  either  disregard  the  plea,  or  strike 
the  same  Irom  the  Court,  and  enter  up  judgment,  as  by  default. 

This  was  an  action  of  debt,  brought  by  defendants  in  eiTor, 
upon  a  promissory  note,  in  the  Franklin  Circuit  Court-  A  plea 
of  tender  was  interposed,  which  was  disposed  of  as  stated  in  the 
opinion  of  the  court.  A  judgment  was  rendered  for  defendants 
in  error,  before  Denning,  Judge,  at  the  April  term,  1850.  The 
defendants  below  sued  out  this  writ   of  error. 

W.  K.  Parrish  and  Casey  &  Montgomery,  for  Pltffs  in  error. 

R.  F.  Wingate,  for  Deft  in  Error. 

Trumbull,  J.  This  was  an  action  of  debt  upon  a  promis- 
sory note.  All  the  questions  in  the  case,  arise  out  of  the  pro- 
ceedings upon  a  plea  of  tender. 

The  plaintiffs  in  the  circuit  court  after  filing  a  replication  to 
the  plea,  to  which  the  defendants  demurred,  asked  and  obtained 
leave  to  withdraw  their  replication,  and  obtain  a  rule  upon 
the  defendants  to  pay  the  money  into  Court  as  alleged  in  their 
plea.  The  defendants  refused  to  comply  with  the  order,  where- 
upon, the  Court  disregardnig  the  plea,  entered  judgment  against 
the  defendants.     In  all  this  there  was  no  error. 

It  was  clearly  Avithin  the  discretion  of  the  Circuit  Court  to 
allow  the  plaintiffs  to  withdraw  their  replication,  and  enter  their 
motion  for  a  rule  upon  the  defendants  to  pay  the  money  into 
Court.  When  they  refused  to  comply,  it  would  be  strange 
indeed  if  they  could  still  have  the  benefit  of  their  plea  of  ten- 
der. To  make  a  tender  good,  the  party  must  at  all  times  have 
the  money  ready,  so  that  the  creditor  may  at  any  moment 
receive  it  and  stop  the   litigation. 

To  allow  a  party  to  defeat  a  recovery  upon  the  groimd  that 
he  had  tendered  and  was  then  ready  to  pay  the  demand  against 
him,  when  at  the  same  time  he  refused  to  pay  over  the  money 
when  requested,  would  be  trifling  with  the   rights  of  the  creditor. 
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The  question  whether  the  money  was  ready  in  court,  as  stated 
on  the  plea  was  not  a  question  of  fact,  to  be  determined  by  the 
jury,  but  a  question  to  be  determined  on  inspection  by  the  court. 

When  the  court  saw  that  the  money  was  not  present  and  the 
defendants  refused  to  produce  it,  it  was  manifestly  right  and 
proper  for  the  court,  either  to  strike  the  plea  from  the  files  or 
disregard  it  altogether. (a) 

Judgment  affirmed  at  the  cost  of  the  plaintiffs  in  error. 

Judgme?il  aMrmed. 


William  S.  Burkett,  Pltff  in  Error,  v.    John  Bond,  Deft  in 
Error. 

ERROR  TO  EDWARDS.  ■'       •       •'      ' 

In  an  action,  the  gist  of  whicli  is  carelessness,  negligence,  or  imprudence  on  the 
part  of  a  defendant,  it  is  proper  to  admit  any  testimony,  which  tends  to  piove 
that  a  prudent  man  would  have  acted  in  the  same  manner. 

The  correctness  of  instructions  asked  in  the  Circuit  Court  will  not  be  inquired  in- 
to, unless  they  were  excepted  to  at  the  time. 

Burkett  sued  Bond  in  an  action  of  trespass  on  the  case,  for  so 
negligently  and  carelessly  driving  a  mare  out  of  his  close,  in 
which  she  was  trespassing,  as  to  cause  her  death.  Bond  filed  a 
plea  of  the  general  issue.  The  cause  was  heard  before  Harlin, 
Judge,  and  a  jury,  at  the  April  term  of  the  Edwards  Circuit 
Court,  when  a  verdict  was  found  and  a  judgment  rendered  for 
the  defendant. 

A  motion  for  a  new  trial  was  denied.  The  plaintiff  filed  a 
bill  of  exceptions  and  brings  his  case  to  this  court,  by  writ  of 
error.  Errors  assigned,  are  the  admission  of  improper  testimony, 
the  refusing  to  give  instructions  to  the  jury,  and  refusing  a 
motion  for  a  new  trial. 

C.  Constable,  for  Pltff  in  Error. 

The  evidence  of  character  of  animal,  that  she  was  breachy,  was 
calculated  to  mislead  the  jury,  and  much  more  so  when  the  judge 
intimated   his  opinion   of  its  bearing  to  the  jury,  by  saying  that 

(a)     Sloan  vs.  Petrie,  16  Ul.  R.  262  ;  Marine  Bank  of  Chicago  vs.  Rushniore,  28  lU. 
R.  463  ;  Webster  &  vs.  Pierce  &  36  Ul.  R.  263  ;  Stow  vs.  Russll,  36  VW.  R.  35. 
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it  was  material.  Reel  v.  Reel,  2  Hawks,  63  ;  Sneed  v.  Creath, 
1  Hawks,  309. 

The  instruction  asked  by  plaintiff,  refused  by  the  court,  was 
such  as  should  have  been  given.  2  Sup.  U.  S.  Dig.,  p.  445,  Sec. 
349  ;  Walton  v.  Stallings,  4Dev.,  56. 

The  new  trial  should  have  been  granted  for  the  causes  assigned 
in  the  Court  below. 

1st.  Because  court  admitted  improper  testimony,  Ellis  v. 
Short,  21  Pick.,  142  ;  Clark  t).  Vorce,  19  Wend.,  232. 

2d.  Because  court  refused  a  legal  and  proper  instruction,  and 
because  verdict  was  contrary  to  evidence.  Wendall  v.  Stafford, 
12  N.  Hamps.,  171;  Grimke  ?^.  Housman,  1  McMullen,  131  ; 
Williams  i).  Barfield,  9  Serg.,  270 ;  Gordon  'c.  Crook,  11  111.,  142. 

U.  F.  LrtO)ER,  for  Deft   in  Error. 

Caton,  J.  This  action  was  brought  to  recover  the  value  of 
a  mare  which  belonged  to  the  plaintiff.  The  evidence  shows  that 
the  mare  was  in  the  defendant's  corn  field,.  The  defendant  told 
one  of  the  witnesses,  that  in  scaring  her  out  of  the  field  he  turned 
his  coat  over  his  head  and  ran  at  her,  and  wished  she  might 
break  her  neck.  In  jumping  the  fence  she  broke  her  thigh. 
Where  she  jumped  the  fence  it  was  eight  rails  high  ;  in  other 
places  the  fence  was  poor.  In  the  opinion  of  the  witnesses  the 
mare  was  worth  from  forty  to  forty-five  dollars.  The  jury 
returned  a  verdict  of  not  guilty.  In  the  course  of  the  trial,  one 
Orr,  testified  that  the  mare  was  breachy,  that  she  was  raised  on 
his  place  *'as  a  trespassing  animal  ;"  and  that  he  told  the  plain- 
tiff so  when  he  bought  her.  The  plaintiff  requested  the  court 
to  withdraw  this  testimony  from  the  consideration  of  the  jury 
as  irrelevant ;  which  the  court  refused  to  do,  sa;ying  "it  was 
material."  To  this  the  defendant  excep<"ed.  We  are  of  opinion 
"ith  the  circuit  court,  that  this  evidence  was  material.  The 
ist  of  this  action  was  carelessness,  negligence  or  imprudence,  on 
ctie  part  of  the  defendant  in  driving  out  the  mare. 

We  understand  a  breachy  horse  to  be  one  which  is  in  the 
habit  of  jumping  ordinary  fences.  It  is  manifest  that  a  prudent 
man  might  not  hesitate  to  drive  an  animal  over  a  fence  which  he 
knew  it  was  in  the  constant  habit  of  jumping,  when  he  would 
not  think  of  frightening  one,  to  attempt  such  a  leap,  which  he 


DECEMBER  TERM,    1850.  89 


"Wade  V.  Wade  and  Brown. 


knew  was  not  unruly.  It  certainly  was  not  improper  to  allow  the 
defendant,  to  show  that  a  prudent  man  might  have  di'iven  the 
mare  over  the  same  fence,  and  this  evidence  tended  to  show  that 
fact  and  was  properly  admitted. 

An  objection  was  made  to  the  refusal  of  the  Court  to  give  an 
instruction  asked  for  by  the  plaintiff,  but  as  the  dicision  of  the 
Court  refusing  the  instruction  was  not  excepted  to,  it  is  not 
before  us  for  examination. 

As  to  whether  the  defendant  acted  imprudently  in  driving  the 
mare  out  of  his  field,  was  a  question  peculiarly  appropriate  for 
the  consideration  of  the  jury.  It  was  a  subject  Avith  which  the 
jurors  are  probably  better  acquainted  than  we  are,  and  we  feel 
no  disposition  to  disturb  their  finding.  We  cannot  say  that  they 
decided  erroneously. 

The  judgment  of  the  Circuit  Court  must  be  affirmed  with 
costs. 

Judgment  affirmed. 


<  »    ^  -^M 


Hamilton  Wade,     Appellant,  d.    Nelson  Wade  and  Harvey 
D.    Brown,  Appellees. 

APPEAL  FROM  PERRY. 

A  party  may  lay  the  foundation  by  his  own  oath  for  the  introduction  of  secondary 
evidence,  to  prove  the  contents  of  a  note  which  has  been  lost. 

ACourt  of  Equity  will  not  interfere  to  set  off  an  unliquidated  claim  against  a  judg- 
ment,except under  special  circumstances;  though  it  may  interfere  to  set  off  one 
judgment  against  another,  if  a  party  be  unable  to  enforce  his  judgment  at  law. 

This  was  a  bill  in  chancery  filed  by  appellant  in  the  Franklin 
Circuit  Court,  but  the  judge  of  that  Circuit  having  been  of  coun- 
sel for  one  of  the  parties,  the  venue  was  changed  to  Perry  county, 
where  by  consent  of  parties,  the  cause  was  heard  by  S_.  Breese, 
Esq. ,  sitting  as  Judge,  and  a  decree  was  pronounced  dismissing 
the  bill  at  the  cost  of  complainant,  at  October  term,  1850. 

The  bill  shows  that  Nelson  Wade,  one  of  the  respondents, 
recovered  a  judgment  against  the  complainant  on  the  3rd  of  Sep- 
tember,   1845,  in  the  Eranklin  Circuit  Court,    for  the  sum   of 
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$843.75.  That  before  and  at  tlie  time  of  the  rendition  of  that 
judgment,  Nelson  Wade  was  indebted  to  complainant  in  the 
sura  of  $2121.33,  upon  a  promissory  note  made  on  the  14th  day 
of  August,  1841,  payable  twelve  months  from  its  date,  which 
still  ramains  unpaid.  That  after  the  commencement  of  the  suit 
against  complainant  by  Nelson  Wade,  in  which  judgment  was 
obtained,  and  before  the  judgment  was  obtained,  complainant 
"searched  diligently  among  his  papers  and  could  not  find  said 
note  for  the  reason  that  the  same  was  mislaid.  And  that  since 
the  said  trial  and  judgment,  by  accident  the  said  note  has  been 
found,  and  can  now  be  produced.  "  That  Nelson  Wade  does  not 
live  in  this  state,  and  has  no  property  herein,  and  unless  com- 
plainant is  permitted  to  set  off  the  amount  due  on  the  note  against 
the  judgment  in  favor  of  Nelson  Wade,  he  will  in  all  probability 
lose  the  same.  That  after  the  rendition  of  the  judgment  in  favor 
of  Nelson  Wade,  an  execution  was  issued  thereon,  upon  whi^h 
the  lands  of  complainants  were  sold,  and  that  H.  D.  Brown,  the 
other  appellee,  became  the  purchaser  thereof,  with  full  know- 
ledge of  all  the  facts  set  out  in  the  bill,  and  that  the  bill  was 
read  to  ^liim  before  the  purchase,  and  that  Brown  paid  nothing 
for  said  lands  of  his  own  funds. 

The  bill  prayed  that  the  amount  of  this  note  should  be  set  off 
against  the  judgment  of  Nelson  Wade,  and  for  general  relief,  &c. 

Nelson  Wade  did  not  anwser.  Brown  answered,  admitting 
the  judgment,  the  issuing  of  execution,  the  sale  of  the  land,  the 
purchase  thereof  by  himself  as  alleged  in  the  bill,  but  denies 
that  he  paid  nothing  of  his  own  funds  for  the  land,  admits  that 
he  had  notice  of  the  fact  alleged  in  the  bill,  but  alleges  that  he 
bought  the  judgment  in  question  of  Nelson  Wade,  and  that  on 
the  thirteenth  of  May,  1846,  the  same  was  assigned  to  him  by 
a  written  assignment,  and  ^that  from  that  time  he.  Brown,  has 
been  the  sole  and  absolute  owner  of  said  judgment,  and  that  he 
never  knew  that  complainant  had  a  claim  against  Nelson  Wade, 
until  the  day  the  land  was  bought  at  sheriff's  sale. 

Proof  was  made  of  the  execution  of  the  note,  which  was  an 
exhibit  in  the  cans 3,  and  also  that  Nelson  Wade  was  not  a  resi- 
dent of  the  state,  nor  had  he  been  for  six  years  past,  and  that  it 
was  not  knov>"n  that  he  had  any  property  within  the  state. 

Hamilton  Wade  prayed  the  appeael,  and  assigned  for  error,  the 
dismissing  of  the  bill  without  granting  the  relief  prayed. 
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W.  H.  Underwood,  for  Appellant. 

The  ground  upon  -VYhicli  the  bill  was  dismissed  in  the  court 
below,  was  that  the  complainant  should  have  filed  his  bill  imme- 
diately after  suit  brought  against  him  and  before  judgment.  I 
do  not  find  any  case  that  goes  thus  far.  In  the  early  case  of 
Gainsborough  v.  Gifi'ord,  2  Peere  Williams,  425-6,  no  such 
extreme  diligence  was  required.  Nor  in  the  case  of  Buckmaster 
V-  Grundy,  3  Gil.,  631.  Courts  of  Equity  will  relieve  against  a 
judgment  at  law,  where  there  has  been  fraud  or  injustice  done, 
not  attributable  to  the  laches  or  neglect  of  the  defendant. 
Abrams  i\  Camp,  3  Scam.,  291.  To  a  set  off,  which,  by  acci- 
dent, could  not  have  been  presented  in  the  suit  at  law,  or  where 
the  defendant  has  no  redress  within  the  jurisdiction,  equity  will 
give  relief.  Simpson t;.  Hart,  14  John.,  64  ;  6  B.  Monroe,  119, 
120  ;  Hughes  v.  McCann's  admr,  3  Bibb,  254,  248  ;  Pond  v. 
Smith,  4  Conn.,  302  ;  Lindsay -y.  Jackson,  2  Paige,  581  :  Davis 
V.  Tileson  etal.,  6  Howard,  114. 

The  assignee  of  a  chose  in  action,  as  a  judgment,  is  in  no  bet- 
ter position  than  his  assignor.  Chamberlain  v.  Day,  3  Cowen, 
353  ;  Webster  «.  Wise,  IPaige,  319;  Gay,  «.  Gay,  10  Paige,  376, 
377  ;  Scott  v.  Schrieve,  6  Condst.  R.,  664-5  ;  Brasheari).  West, 
7  Peters,  616  ;  Livingston  w.  Hubbs,  2  John.,  511.  The  right  of 
the  complainant  to  a  set  ofl"  existed  anterior  to  the  obtaining  of 
the  judgment,  and  the  supposed  assignment  thereof.  And  it 
was  out  of  his  power  to  set  off  his  note  on  the  trial,  as  it  was 
mislaid,  and  not  lost.     Rogers  v.   Miller,  4  Scam.,  334. 

The  plaintiff  in  the  judgment  at  law,  was  and  is  a  non-resi- 
dent, and  had  no  property  within  the  jurisdiction,  whereby  the 
only  remedy  afforded  the  complainant  is  by  bill  in  chancery. 
Lindsay  n.  Jackson,  2  Paige,  583  ;  Robbins  i\  Hawley,  1  Mon- 
roe, 194  ;  Prior  v.  Richards'  admr.,  4  Bibb,  356. 

R.  WiNGATE,  for  Appellees. 

Caton,  J.  No  satisfactory  reason  is  shown  by  this  bill, 
why  the  complainant  did  not  set  off  his  note  in  the  action  at  law 
in  which  the  judgment  was  obtained  against  him.  The  reason 
which  he  assigns  for  not  having  done  so  is,  that  he  "searched 
diligently  among  his  papers  and  could  not  find  said  note,  for  the 
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reason  that  the  same  was  mislaid."  If  this  was  not  sufficient  to 
lay  the  foundation  for  the  admission  of  secondary  evidence  of 
the  contents  of  the  note,  it  was.  certainly  in  his  power,  by  making 
a  more  thorough  search  to  have  done  so.  His  own  oath  was 
sufficient  for  this  purpose,  and  he  does  not  pretend  that  he  was 
unable  to  prove  the  existence  and  contents  of  the  note.  This  is 
not  a  case  in  which  it  is  necessary  to  prove  the  destruction  of 
the  note,  as  in  Rogers -y.  Miller  4  Scam.,  333.  In  the  present 
case  the  note  was  made  paj^able  to  the  complainant  or  his  order, 
was  over  due  at  the  time  of  the  recovery  of  the  judgment  against 
him,  and  had  not  been  assigned,  so  that  there  was  no  danger 
that  the  maker  would  be  made  liable  to  pay  the  note  a  second 
time.  With  proper  diligence  the  present  complainant  might 
have  set  ofi  this  note  in  that  action  ;  he  had  the  option  of  doing 
so.  He  does  not  state  any  circumstance  in  his  bill,  which  shows 
that  his  right  to  enforce  the  payment  of  the  note,  is  not  as  avail- 
able now,  as  it  was  then.  It  is  alleged  that  the  respondent  is  not 
a  resident  of  the  state,  and  that  he  has  not  any  means  from 
which  the  amount  of  the  note  can  be  collected,  but  we  have  not 
anything  presented  to  us,  which  shows  that  this  Avas  not  equally 
the  case  when  the  judgment  was  rendered.  The  demand  sought 
to  be  set  off  against  the  judgment  is  unliquidated  and  open  to 
controversy,  and.  we  are- asked  first  to  try  the  suit  upon  the  note 
and  then  to  set  off  the  amount  found  to  be  due,  against  the 
judgment.  It  is  not  within  the  ordinary  jurisdiction  of  this 
court  to  try  an  action  of  assumpsit  upon  a  note,  and  then  set  off 
the  judgment  recovered  upon  it  against  another  judgment, 
merely  because  the  maker  of  the  note  has  not  available  means 
to  satisfy  his  creditor,  and  this  will  not  be  done  unless  some 
special  circumstance  is  presented  to  justify  the  proceeding.  (a)If 
the  party  seeking  to  make  the  set  off,  shall  have  established  his 
claim  at  law,  we  will  in  accordance  with  the  decision  in  the  case 
of  Buckmaster  v.  Grundy,  in  8  Oilman,  626,  set  offone  judg- 
ment against  another,  if  one  party  is  unable  to  enforce  his  judg- 
ment at  law.  In  the  case  referred  to,  other  claims  were  investi- 
gated and  the  amount  ascertained  to  be  due  was  set  off,  but  the 
claims  so  investigated  partook  of  the  nature  of  partnership  trans- 
actions between  the  contesting  parties,  and  although  they  might 
possibly  have  been  within  the  jurisdiction  of   a  court  of  law,  yet 

'    (a)     state  Bank  vs.  Stanton,  2  Gil.  R.  3.54  ;  Heiurichsen  vs .  Reinback,  27  Ul.  R.  300  ; 
Heinrichseu  vs  .  Van  Winkle,  27  111 .  K   337  •  ivaleigli  vs.  Raleigh,  35  Ul.  R .  51?,. 
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they  were  not  inappropriate  for  the  consideration  of  an  equitable 
forum. 

We  think  the  Circuit   Court   decided   correctly   in   dismissing 
this  bill,  and  therefore  its  decree  is  affirmed  with  costs. 

Decree  affirmed. 


«»   »   4« 


John  Purcell,  Pltff  in  Error,  -y.  Ninian  T.  Steele  et  al.,  Defts 
in  Error. 

ERROR  TO  CRAWFORD. 

A  fortlicomingbond  given  by  the  defendant  in  auattacliraent  suit,  which'  stipu- 
lated that  if  he  "  failed  to  substantiate  his  claim,  shall  render  up  and  have  forth- 
coming the  said  property  attached,  &c. ,  is  in  eflect  a  statutory  bond ,  and  is  as- 
signable. A  person  claiming  the  property  attached,  should  interplead,  when  a 
jury  will  enquire  into  the  right  of  property,  and  if  the  finding  shall  be  for  the 
claimant,  it  will  furnish  a  good  excuse  for  not  surrendering  the  property. 

This  was  an  action,  brought  in  the  'Crawford  Circuit  Court  bv 
the  pltff  in  error,  against  the  defendants  in  error,  upon  a  forth- 
coming bond.  The  facts  of  the  case  are  set  out  in  the  opinion 
of  the  Court.  The  plaintiff  standing  by  his  demurrer  to  the 
plea,  the  Circuit  Court,  Harlan,  Judge,  presiding,  at  Sept.  term 
1850,  gave judgmeut  for  the  defendant,  dismissing  the  suit. 

C.    C  OK&TAELE,  for  Pltff  in  Error. 

The  condition  to  substantiate  claim,  though  not  required  by  the 
Statute,  does  not  vitiate  the  bond,  such  condition  not  being  ille, 
gal  ;  and  the  only  result  is,  that,  no  breach  of  such  condition  ca- 
be  assigned  and  recovery  had  on  such  breach,  and  it  is  to  be  taken 
as  not  expressed  in  the  bond.  No  performance,  or  readiness  to 
perform  such  condition  can  be  pleaded  in  discharge  of  bond.  Un 
S.  Dig.  Vol.  1,  §  55,  p.  435  ;  Hall  v.  Cushing,  9  Pick. ,40;  4Peters 
C.  C.  R.  p,  "47  ;  1  Pen.,  120  ;  2  Pen.,  500  ;  United  States  Z).  Hip- 
kin,  2  Hall's  Am.  Law  Jour,,  80  ;  1  Gallison,  87  ;  Sanders  -y. Rives 
3  Stewart,  109.  , 

Part  of  condition  to  this  bond  is  prescribed  by  the  Statute,  and 
is  easily  divisible  and  very  distinct  from  that  part  not  prescribed, 
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and  we  can  recover  on  such  prescribed  condition  after  breach, 
U.  S.  Dig.  Vol.  1,  §  62,  p.  335  ;  Vroom  «.  Smith.  2  Green's  N.  J 
R.,  479  ;  7  Monroe,  317  ;  Wash.  C.  C  R.  620  ;  1  Gallison  C.  C. 
99  ;  2  Bailey,  (So  Car.)  541. 


U.  F.  LiNDER,  for  Defts  in  Error. 


TRtoAT,  C.  J.  Purcell  sued  out  an  attachment  against  Bogard 
which  was  levied  on  a  quantity  of  corn.  Steele  and  Harness,  as 
principals,  with  Bishop  as  surety,  executed  a  forthcoming  bond 
to  the  Sheriif,  the  condition  of  which,  after  reciting  the  issuing 
and  levying  of  the  attachment,  and  stating  that  Steele  and  Harness 
claimed  to  be  the  owners  of  the  corn,  is  as  follows  :  "  Now  if  the 
said  Ninian  J.  Steele  and  Andrew  P.  Harness  fail  to  substantiate 
said  claim,  shall  render  up  and  have  forthcoming  the  said  prop- 
erty, attached  as  aforesaid,  to  answer  the  judgment  which  shall 
be  rendered  by  the  court,  in  the  said  suit  instituted  by  the  said 
John  Purcell  against  the  said  Harrison  H.  Bogard,  in  the  said 
county  of  Crawford,  then,  and  in  that  case,  this  obligation  to 
become  void,  otherwise  to  be  and  remain  in  full  force  and  virtue." 
Purcell  recovered  a  judgment  in  the  attachment  suit  ;  and,  as 
assignee  of  the  Sheriff,  brought  an  action  against  Steele  and  Har- 
ness on  the  forthcoming  bond.  The  declaration  assigned  for 
breach,  that  Steele  and  Harness  did  not  substantiate  their  claim 
to  the  property,  and  did  not  surrender  the  same  to  the  Sheriff  to 
answer  the  judgment.  The  defendants  pleaded  that  the  corn, 
when  levied  on  by  the  Sheriff,  was  their  property.  The  court 
overruled  a  demurrer  to  the  plea,  and  judgment  was  entered  for 
the  defendant. 

It  is  insisted  by  the  defendants,  that  the  declaration  shows  no 
cause  of  action,  and  therefore,  that  the  demurrer  was  properly 
overruled,  without  reference  to  the  character  of  the  plea.  They 
contend,  that  the  bond  does  not  pursue  the  statute,  and  is  there- 
fore, not  assignable,  so  as  to  authorise  the  plaintiff  to  sue  there- 
on in  his  own  name.  The  9th  section  of  the  9th  chapter  of  the 
Revised  Statutes  provides,  that  the  officer  serving  an  attachment 
shall  retain  the  custody  of  the  property  attached,  unless  the  per- 
son in  whose  possession  the  same  may  be  found,  shall  enter  into 
bond  to  the  officer,  conditioned  that  the  property  shall  be  forth- 
coming to  answer  the  judgment  that  may  be  rendered  in  the  suit; 
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and  the  10th  section  provides,  if  the  bond  be  forfeited,  that  the 
officer   may  assign  the  same  to  the  plaintiff,  who  may  bring  an 
action  thereon  in  his  own  name.     The  bond  in  question  complies 
with  the  requisitions  of  the  Statute  in  all  respects,  except  in  the 
addition  of  the  provision  that  the  obligors  may  substantiate  their 
claim  to  the  property.     But,  the  insertion  of  this  clause  does  not 
vitiate  the  bond,  or  change  its  legal  effect.     The  rights  of  the  par- 
ties  would   be  precisely  the  same,  if  it  Avas  omitted.     A  bond 
pursuing  the  Statute  exactly,  would  imply  every  thing  that  is 
contained  in  this  instrument.     The  21st  section  of  the   chapter 
before  referred  to,  authorizes  any  person,  other  than  the  defend- 
ant in    the   a^.tachmeni;,    to    interplead   and  claim  the  property 
attached,  and,  m  such  case,  the  court  is  required  to  direct  a  jury 
to  be  empannelled  to  inquire  into  the  right  of,  property.    Under 
this  secton,  the  defendants    might  have  had  their  claim  to  the 
property  investigated  before  the  judgment  was  rendered  against 
Bogard,  or  at  least,  by  interpleading  before  the  judgment   was 
entered,  they  might  have  avoided  a  forfeiture  of  the  bond,  until 
the  right  of  property  was  determined.    They  had  this  right  inde- 
pendent   of  the    peculiar  provision  in  the  bond.    The  provision 
secures  them  no  additional  or  greater  right.     It  does  not  mean 
that  the  doctrine  of  the  right  of   property,  shall   be  a  condition 
precedent  to  the  forfeiture  of  the  bond.    Nor  does  it  reserve  to 
the  defendants  the  right  to  substantiate  their  claim  to  the  prop- 
erty, in  an  acticn  on  the  bond.     If  they  had  interpleaded  in  the 
attachment  suit,  and  claimed  the  property,  and  the  right  had  been 
found  in  their  favor,  the  finding  would  have  been  a  good  excuse 
for  not  surrendering  the  property,  and  could  have  been  pleaded 
in  bar  of  an  actiom  in  the  bond.     But,  neglecting  to  interplead 
and   in  that  way  substantiate   their  claim,  they  Avere  bound  to 
deliver   the    property  to    the  Sheriff,    to  answer  the  judgment 
recovered  against  Bogard.     Tne  declaration  is  good,  and  the  plea 
is    no   sufficient    answer    to    the  breach  assigned  on  the   bond. 
Whether  the    defendants  may  not  still  put  the  right  of  property 
in  issue,  in  an  action  of  trespass  against  the  Sheriif  or  the  plain- 
tiff, for  the  seizure  of  the  corn,  is    another  question  which  does 
not  now  arise. 

The  judgment    of  the  Circuit  Court  must  be  reversed,  with 
costs,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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Moses  G.  Atwood,  Appellant,  -y.  Albert  G.  Caldwell  et  al., 
Appellee. 

APPEAL  FROM  MADISON. 

The  laws  for  the  liquidation  of  the  Bank  of  Illinois,  were  designed  to  vest  the 
assignee  with  authority  to  sell  the  real  estate  of  the  bank  at  publie  or  private 
sale, and  they  are  not  bound  to  sell  to  the  person  who  first  oflers  to  pay  the  ap- 
praised value .  And  if  the  assignees  exercise  the  right  within  a  reasonable  time 
and  ofler  to  sell,  there  is  then  no  cause  of  complaint  with  their  action. 

The  bill  in  question  was  filed  for  an  injunction  against  the 
assignees  of  the  Bank  of  Illinois,  to  prevent  their  selling  certain 
lands,  and  to  enforce  a  conveyance  of  title  of  the  same  lands  to 
the  complainant,  plaintifi"  in  error. 

The  bill  states,  that  in  accordance  with  the  12th  section  of  an 
act  of  the  legislature,  passed  Feb.  25, 1843,  entitled  "  An  act  to 
reduce  the  public  debt,"  &c.,  the  Judge  of  the  Madison  Circuit 
Court  appointed  appraisers  to  appraise  the  real  estate  of  the  Bank 
of  Illinois,  in  Madison  County.  That  a  majority  of  said  apprais- 
ers, appraised  on  the  16th  day  of  Oct.,  1849,  Blocks  30,  31, and 
32,  in  Smith's  addition  to  the  city  of  Alton.  That  on  the  19th  of 
Oct.,  1849,  complainant  tendered  said  appraisement  with  $500, 
(being  more  than  the  amount  of  the  appraisement,)  of  the  certi- 
ficates of  said  Bank,  to  defendant.  Smith,  for  himself,  and 
assignees,  and  demanded  a  deed  for  said  blocks.  That  said 
assignees  refused  to  make  a  deed,  and  afterwards  advertized  for 
sale  and  struck  off  said  Blocks,  to  other  persons,  as  purchasers. 
That  complainant  gave  notice  of  his  rights  at  the  time  of  last 
pretended  sale.  Bill  prays  an  injunction  to  prevent  execution  of 
deeds  to  any  other  person  than  complainant,  and  that  said  assignee 
make  complainant  a  deed  of  said  Blocks. 

The  answer  of  Caldwell  et  al.,  assignees,  &c.,  denies  that  the 
appraisement  was  made  in  compliance  with  said  12th  section  of 
the  statute — because  not  made  at  the  instance  of  the  assignees, 
but  that  of  complainant,  defendant  Dow,  and  one  Robert  Smith; 
and  because  the  certificate  of  surveyor  does  not  give  the  quantity 
of  land  in  each  Block  ;  states  that  complainant  made  no  tender 
personally,  but  admits  that  said  Smith  did  make  tender  as  the 
agent  of  complainant ;  denies  violation  of  said  statute  in  refusing 
to  make  deed,  &c.  ;  states  that  assignees,  about  the  30th  of 
November,  1849,  caused  an  appraisement  of  said  Blocks  by  two 
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of  the  appraisers,  tv'Iio  appraised  the  same  at  $25  per  acre  ;  which 
assignment  was  returned  dulj  to  said  assignees  ;  that  said  Blocks 
were  advertised  and  sold  at  public  sale,  to  wit  : 

Block  30,  to  defendant  Ingham,  for     -     -     -     -$1589  25 
"     31,  "  Dow,       ''-      -     -      -     -     382  50 

"     32,  "  Garbut,       "  -     -     -     -     150   75 

Payable  in  Bank  certificates  ;  that  deeds  are  partly  made  out 
for  such  purchasers,  &c.  The  purchasers  of  the  above  lots  are 
all  made  parties  to  the  bill. 

Agreement  made  in  case. 

"  It  is  agreed  between  the  parties  in  the  above  entitled  cause 
that  the  appraisement  set  forth  in  complainant's  bill,  was  made 
at  the  request  of  the  complainant  and  not  at  the  instance  of  the 
assignees  of  the  Bank.  It  is  also  admitted,  that  the  tender  was 
made  by  complainant  to  said  assignees,  as  is  set  forth  in  said  bill. 

Upon  this  agreement  of  facts,  it  was  submitted  to  the  Court 
whether,  under  the  12th  section  of  the  act  putting  the  Bank  oE 
Illinois  into  liquidation — approved  Feb.  25th,  1843 — the  com- 
plainant is  entitled  to  a  deed  from  the  said  assignees  for  the 
property  mentioned  in  complainant's    bill. 

Cause  heard  by  agreement  on  Bill  and  Answer.  Bill  dis- 
missed, and  Appeal  taken  by  complainant. 

The  12th  section  of  the  act  putting  the  bank  in  liquidation, 
above  referred  to,   is   as    follows  : 

"  The  real  estate  of  said  bank  shall  be  appraised  by  three 
householders,  or  a  majority  of  them  on  oath,  to  be  appointed  by 
the  Judge  of  the  Circuit  Court  of  the  county  where  the  reil  estate 
may  be  situated  ;  said  real  estate,  when  so  appraised,  shall  be 
subject  to  sale,  and  shall  be  sold  whenever  thereafter  the  appraised 
value  shall  be  offered  for  the  same;  the  real  estate  of  the  said 
Bauk  shall  not  be  sold  on  execution  for  less  than  two-thirds  of 
its  appraised  value,  to   be  ascertained  as   aforesaid."    • 

Bill  heard  before  Underwood,  Judge,  at  March  term,  1850,  of 
Madison  Circuit  Court. 

BiiLLiNGs  &  Parsons,  for  Appellants. 

Statutes  are  to  receive  such  a  construction  as  must  evidently 
have  been  intended  by  the  legislature  ;  and  to  ascertain  this,  the 
Court  called  upon  to  give  the  construction  may  look  to  the  object 

ILL.    REP. XII. — 7 
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in  view — the  remedy  intended  to  be  afforded,  and  the  mischief 
intended  to  be  remedied.  Winslow  V.  Kimball,  25  Maine,  493  ; 
Kilby  Bank  Petitioners,  23  Pick.,  93. 

As  to  the  true  construction  of  the  12th  section  of  the  act,  "  to 
reduce  the  public  debt  one  million  of  dollars,  and  to  put  the 
Bank  of  Illinois  into  liquidation.  Laws  of  1842-3.  Reference 
is  made,  to  section  10  of  said  act,  and  sections  8  and  10 
of  an  act  entitled,  "  An  act  to  put  the  Bank  of  Illinois  into  liqui- 
dation." Laws  1842-3,  p.  27.  Also  to  the  ninth  section  of  an 
act  entitled,  "  An  act  to  diminish  the  State  debt,  and  put  the 
State  Bank  in  liquidation."  Laws  1842-3,  p.  21,  Sec.  10  of  an 
act  supplemental  to  an  act  to  reduce  the  public  debt,  &c.  Laws 
of  1845, p.  246  ;  Webster  et  al.  v.  French  et  ah,  11  Ills.,  274-5. 

Davis  &  Edavards  and  D.  A.  Smith,  for  Appellees. 

Treat,  C.  J.  We  are  satisfied  with  the  decree  of  the  Cir- 
cuit Court.  The  bill  proceeds  on  the  ground,  that  the  assignees 
have  no  discretion  in  disposing  of  the  real  estate  of  the  corporation, 
but  are  bound  to  sell  the  same  to  the  peison  who  first  offers  to 
pay  the  appraised  value.  We  cannot  acquiesce  in  such  a  con- 
struction of  the  several  laws  providing  for  the  liquidation  of  the 
Bank.  It  would  prevent  the  assignees  from  realizing  the  benefit 
of  any  advance  upon  the  appraisement,  and  might  materially 
lessen  the  amount  which  the  creditors  and  stockholders  of  the 
institution  would  otherwise  receive.  In  our  opinion,  the  legis- 
lature designed  to  vest  the  assignees  with  authority  to  sell  the 
real  estate  of  the  Bank,  either  at  public  or  private  sale,  as  they 
should  deem  most  beneficial  to  those  interested  in  the  settlement 
of  its  affairs.  The  assignees  having  the  right  to  sell  the  land  in 
question,  at  public  auction,  and  having  exercised  that  right 
within  a  reasonable  time,  and  thereby  afforded  the  complainant 
an  opportunity,  to  become  the  purchaser,  he  has  no  just  cause  to 
complain  of  their  action  in  the  matter. 
The  decree  is  aflarmed  with  costs. 

Decree  ajfirmed. 
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Christian  Keaggy,  Appellant,  v.  Andrew  Hite,  Appellee. 

APPEAL  FROM  MAPdON. 

When  the  record   discloses  a  case  in  which  the  jury  have  manifestly  found 

against  the  evidence,  the  verdict  will  be  set  aside. 
Accounts  cannot  be  adjusted, norwill  a  setoffbeallowed,in  an  action  of  trover 
In  trover,  if  the    plaintiff  recover,  he  is  entitled  to  a  verdict  for  the  full  value 

of  the  property  converted,  at  the  time  of  the  conversion. 

This  "Was  an  action  in  trover  brought  by  the  appellee  in  the 
Marion  Circuit  Court,  for  the  value  of  a  promissory  note  for 
$412,  and  a  mortgage  to  secure  the  same,  given  to  one  Marshal 
Wautland,  by  appellant,  and  assigned  by  Wautland  to  Hite, 
■which  came  into  the  hands  of  appellant,  in  the  manner  set  out 
in  the  opinion.  To  the  declaration  the  appellant  filed  the  gen- 
eral issue,  and  a  verdict  for  $200  was  found  for  appellee. 

The  cause  was  tried  before  Denning,  Judge,  and  a  jury,  at 
August  term,  1850.  A  motion  for  a  new  trial  was  denied.  The 
defendant  below  prayed  the  appeal. 

W.  B.  ScATES  and  T.  F.  Houts,  for  Appellant. 

The  court  erred  in  permitting  plaintiff  below,  to  ask  his  own 
witness  for  his  own  declarations  and  the  witness  to  answer.  1 
Greenleaf's  Ev.,  p.  255,  §201  ;  1  Phil.  Ev.,  340-1. 

The  instruction  given  for  Hite  was  erroneous,  the  measure  of 
damages  in  trover  was  the  value  of  the  property  converted.  4 
Pick.,  467  ;  17  Pick.,  1  ;1  Metcalf,  172  ;  8  Wendell,  508;  8  Pet., 
191 ;  3  Carr  and  Paine,  344  ;  2  Hill,  132  ;  8  Dana,  192  ;  2  Tidd's 
Prac,  872-3.  A  new  trial  should  have  been  granted ;  the  ver- 
dict is  against  the  evidence  ;  12  John.,  346-7  ;  9  Cowen,  53-5  & 
6  ;  15  John.,  205,  349  ;  16  John.,  159  :  1  Han  p.,  199  ;  1  Yeates, 
19  ;  3  S.  &R.  Rep.,  509;  3  Stephens'  N.  P.,  2702  ;  2  Camp,  5  ; 
1  T.  R.  153. 

J.  D.  Haynie,  for  Appellee. 

If  a  part  of  a  conversation  is  given,  the  party  calling  a  wit- 
ness, as  well  as  the  other  party,  is  entitled  to  have  the  whole 
conversation  stated,     1  Phil.  Ev.,   340-1. 

The   instruction    was,  "if  the  jury  believe  that  the  notes  in 
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controversy  were  delivered  as  a  pledge  or  security  for  money, 
yet  if  there  has  been  an  actual  conversion  by  defendant,  the  jury 
must  find  for  the  plaintiff  damages,"  &c.  This  was  proper.  Any 
use,  misuse,  or  assumption  of  property  in  the  goods  of  another 
is  a  conversion  ;  and  this,  although  a  party  have  legal  possession 
of  the  property  of  another,  misuser  of  it  is  a  conversion,  and 
trover  will  lie.  A  bailee  cannot  put  property  bailed  beyond  his 
control  ;  if  he  does,  trover  will  lie.  1  Chitty's  PL,  154  ;  6  Ship., 
382;12N.H.,382;  2U.  S.  Dig.,  879,  §122  ;  16  Vermont,  390; 
2  U.  S.  Dig.,  876  ;  1  Chit.  PI.,  154. 

A  verdict  will  not  be  set  aside  on  account  of  an  instruction 
which  cannot  prejudice  the  party  complaining.  23  Wend.,  79; 
21  Wend.,  354. 

To  induce  the  granting  of  a  new  trial,  there  should  be  strong 
probable  grounds  to  believe  that  the  merits  of  the  case  have  not 
been  fully  and  fairly  tried,  and  that  injustice  has  been  done.  2 
Scam.,  348  ;  7  Miss.,  601  ; 2  Scam.,  535  ;  4  Ship.,  200  ;  3  How. 
Miss.,  219. 

Trumbull,  J.  Hite  sued  Keaggy  in  trover  for  a  note  and 
mortgage,  executed  by  the  latter  to  one  Wautland,  and  by  him 
assigned  to  Hite,  who  delivered  the  same  to  Keaggy.  Whether 
the  note  and  mortgage  were  delivered  to  Keaggy  as  a  pledge 
or  security  for  a  debt,  or  absolutely  to  be  cancelled  and  accoun- 
ted for,  in  a  future  settlement  between  the  parties,  is  the  main 
point  in  controversy. 

The  only  evidence,  tending  to  show  that  the  note  and  mort- 
gage were  delivered  to  Keaggy  as  a  pledge,  is  that  of  a  single 
witness,  who  testified  as  follows  :  that  "she  knew  they  were  giv- 
en up  to  the  defendant ;  that  the  reason  why  plaintiff  gave  them 
to  defendant,  was,  that  defendant  was  calling  upon  plaintiff  for 
money  ;  that  during  the  conversation  she  heard  something  said 
about  securitv,  but  did  not  know  what  was  intended  to  besecu- 
red,  but  that  they  were  given  up  as  security,  and  that  defendant 
said  at  the  time,  that  if  upon  a  final  settlement  he  fell  behind 
anything,  he  would  make  it  good  to  the  plaintiff." 

This  evidence,  by  itself,  leaves  it  extremelj''  doubtful  in  what 
capacity  Keaggy  got  possession  of  his  note  and  mortgage.  While 
the  witness  in  one  part  of  her  testimony  says,  that  "they  were 
given  up  as  security,"  it  would  appear  from  the  statement  of  the 
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defendant  made  at  the  time,  that  lie  received  them  on  account 
oi:  the  claim  he  was  endeavoring  to  collect,  and  was  to  account 
for  them  on  a  final  settlement  between  the  parties.  Independ- 
ent of  any  evidence,  the  presumption  of  law  would  be  that  a 
note  was  satisfied  when  it  was  given  up  by  the  holder  to  the 
maker. 

The  case  thus  left  in  doubt  by  the  evidence  of  the  plain tifi",  is 
made  perfectly  clear,  by  the  testimony  subsequently  introduced 
by  the  defendant. 

Two  witnesses  testified  that  they  were  present  when  the  plain- 
tiff demanded  the  note  and  mortgage  of  the  defendant ;  that 
defendant  refused  to  deliver  them  up,  and  requested  plaintiff  to 
state  how  defendant  came  in  possession  of  them,  which  plaintiff 
declined  to  do  ;  and  when  asked  by  defendant,  if  the  note  and 
mortgage  had  not  been  given  up  to  him,  for  what  plaintiff 
owed  him  on  the  estate  of  John  Hite,  deceased — the  balance,  if 
anything,  was  due  on  final  settlement,  to  be  made  good  by  defend- 
ant— he  admitted  that  such  was  the  contract. 

How  the  jury  with  this  evidence  before  them,  could  return  the 
verdict  they  did,  is  matter  of  surprise.  The  testimony  as  it 
appears  in  the  record,  preponderates  altogether  in  favor  of  the 
appellant,  and  though  this  court  is  reluctant  to  set  aside  a  verdict 
as  contrary  to  evidence,  which  the  judge  who  presided  at  the  trial 
has  refused  to  disturb,  yet  when  the  record  discloses  a  case  in 
which  the  jury  have  found  so  manifestly  against  the  evidence  as 
in  this  instance,  it  would  be  doing  injustice  to  permit  their  ver- 
dict to  stand. 

As  this  question  disposes  of  the  case,  it  is  unnecessary  to  pass 
upon  the  propriety  of  the  instruction  given  to  the  jury.  It  may 
not,  however,  be  amiss  to  remark,  that  the  defendant  cannot  be 
allowed  a  set  off,  nor  the  accounts  between  the  parties  be  adjus- 
ted, in  an  action  of  trover,  (a) 

The  plaintiff,  if  entitled  to  recover  at  all,  is  entitled  to  a  ver- 
dict for  the  full  amount  due  upon  the  note  and  mortgage,  at  the 
time  of  the  conversion.  Costelyont'.  Lansing,  2  Caines'  Cases  in 
Error,  200.  (6) 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Judgment  ref)ersed. 

{a)  Stow  vs.  Yarwood,  14  111.  R.  427,  and  note  ;  Otter  vs.  Williams,  21  Ul.  B.  120, 
contra. — 
(6)    The  Am.  E.  Co.  vs.  Parsons,    44  HI.  R.  312. 
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The  People  of  the  State  of  Illinois,  ex  relatione,  Henry  L. 
Brush, -y.  Joseph  B,  Wells,  State  Trustee  of  the  Illinois  and 
Michigan  Canal. 

A  feeder  of  the  Illinois  and  Michigan  Canal  was  constructed  in  1838,  and  passed 
across  the  laud  of  B .  The  act  of  1843,  under  which  the  canal  was  transferred 
to  the  Board  of  Trustees,  authorized  the  State  Trustee  to  settle  existing  claims, 
lor  damages  arising  from  the  construction  of  the  canal,  by  issuing  certificates 
of  state  indebtedness  to  the  claimants.  A  law  of  1847  required  all  unliquidated 
claims  against  the  state,  for  damages  growing  out  of  the  construction  of  the 
canal,  to  be  proved  before  the  State  Trustee,  and  filed  with  the  Secretary  of 
State,before  the  first  of  January,  1849.  In  1848,  B.  made  application  for  dam- 
ages to  the  State  Trustee,who  heard  the  proofs,  and  made  a  certificate  stating 
tiiat  B.  produced  satisfactory  proof  that  lie  was  the  owner  ol  the  land,  and 
tliat  the  same  had  been  injured  by  the  construction  of  the  feeder,  in  a  certain 
amount.  The  proof  and  certificate  were  filed  in  the  ofiice  of  the  Secretary  of 
State  before  the  Istof  Jauviary,  1849.  Held,  that  the  State  Trustee  in  hear- 
ing the  proof,  and  making  the  certificate,  acted  under  the  law  of  1847,  and 
not  under  the  act  of  1843  ;  and  that  B.  could  not,  by  mandamus,  compel  him  to 
issue  a  certificate  of  state  indebtedness  Jleld,  also,  if  a  settlement  was  de- 
signed, it  was  not  so  far  perfected,  asto  be  binding  on  the  state. 

This  was  an  application  for  a  peremptory  mandamus.  The 
factso  f  the  case  sufficiently  appear  in  the  opinion  of  the  Court. 

This  application  was  made  to  the  Court,  in  the  Third  Division, 
but  by  consent  of  parties  it  was  heard  and  decided  in  the  First 
Division 

N.  H.  Purple,  J.  C.  Champlin,  and  Glover  &  Cook,  for 
the  Relator. 

JuDD  &  Wilson,  for  the  State  Trustee. 

Treat,  C.  J.  It  was  made  the  duty  of  the  Canal  Commis- 
sioners, by  an  act  passed  on  the  2d  of  March,  1837,  to  "con- 
struct a  navigable  feeder  from  the  best  practicable  point  on  Fox 
River,  to  the  Illinois  and  Michigan  Canal,  at  the  town  of  Ottawa." 
Acts  of  1837,  p.  41,  §8.  By  the  8th  section  of  that  act,  and  the 
16th  section  of  the  "Act  to  amend  the  several  laws  in  relation 
to  the  Illinois  and  Michigan  Canal,"  approved  February  26th, 
1839,  it  was  made  the  duty  of  the  Judge  of  the  Circuit  Coiu't  of 
each  county,  through  which  the  canal  passed,  to  appoint  a  board 
of  assessors,  for  the  appraisement  of  all  damages,  which  might 
arise  from  the  construction  of  the  canal.  The  assessors  were 
required  to  make  a  written  report  in  each  case  to  the  Circuit 
Court,  and,  if  the  report  was  approved  by  the  Court,  an  order 
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■was  to  be  entered  directing  the  commissioners  to  pay  the  dama- 
ges awarded. 

The  4th  section  o£  the  "  Act  to  amend  the  several  laws  in 
relation  to  the  Illinois  and  Michigan  Canal,  "  approved  Febraarj 
1st,  1840,  declares  :  "It  shall  be  the  duty  of  the  commissioners, 
when  any  person  or  persons  claim  damages  that  they  may  have 
sustained,  by  the  construction  of  the  Illinois  and  Michigan  Canal , 
to  settle  with  any  such  person  or  persons,  for  the  damages  they 
may  have  received,  and  pay  the  same  :  Provided,  if  the  commis- 
sioners are  of  the  opinion  the  claim  is  too  high,  and  the  claimant 
will  not  take  a  fair  compensation,  they  shall  call  the  appraisers, 
as  required  in  the  act  to  which  this  is  an  amendment,  and  they 
shall  proceed  as  required  in  said  act." 

By  the  provisions  of  the  "Act  to  provide  for  the    completion 
of  the  Illinois  and  Michigan  Canal,  and  for  the  payment   of  the 
Canal  debt,"  approved  February  21st,  1843,  the    canal  and  the 
unsold  lands  and  lots  belonging  to  the  canal,  were  granted  to  the 
"  Board  of  Trustees  of  the  Illinois  and  Michigan  Canal,  "  as  secu- 
rity for  the  payment  of  the  loan  authorized  by  that  act.     Two 
of  the  trustees  were   to  bo    appointed  by  the  subscribers  to  the 
loan,  and  the  other  by  the  state.     The  trustees  were  to  possess 
all  the  powers,  and  perform  all  the  duties  imposed  on  the  canal 
commissioners  by  previous   laws.     Trustees  were  appointed,  to 
whom  the  canal  property  was  conveyed.     The  10th  section  of 
that  act,  after  exempting  from  the  operation  of  the  grant  to  the 
trustees,  the  lands  and  lots  previously  sold  by  the  canal  commis- 
sioners, povides,  that  the  state    trustee  "is  hereby  authorized 
and  required  to  settle  all  accounts  due  to  contractors  and  others 
(except  for  such  damages  as  are  hereinafter  provided  for)  by 
issuing  certificates  of  indebtedness,  which,  together  with  the  cer- 
tificates of  indebtedness,  scrip,  and  acceptances  heretofore  issued 
by  the  canal  commissioners,    shall  be  received  by  said  trustee, 
or  other  oiEcer  or  ofiicers,  in  payment  for   said  lots  and  lands, 
whenever  they  may  be  presented  for  that  purpose."     The  excep- 
tion, referred  to  in  this  section,  embraced  the  prospective  dama- 
ges of  contraciors. 

The  "Act  to  authorize  the  bringing  of  suits  against  the  state 
trustee  of  the  Illinois  and  Michigan  Canal,"  approved  February 
28Lh,  1847,  provides,  that  in  cases  where  individuals  or  corpo- 
rations had  a  right,  under  the  former  laws  of  this  state,   or  any 
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of  them,  relating  to  the  Illinois  and  Michigan  Canal,  to  prosecute 
suits  against  the  board  of  commissioners  of  said  canal  while  said 
board  was  in  existence,  such  individuals  or  corporations  shall 
hereafter  have  the  right  to  prosecute  suits  in  all  competent  courts 
of  this  State,  against  the, "State  trustee  of  the  Illinois  and  Michi- 
gan canal,  by  that  name  and  style,"  and  "judgments  obtained 
against  said  trustee  shall  be  of  the  same  nature  and  have  the 
same  effect  as  judgments  heretofore  rendered  against  said  board 
of  commissioners. 

The  1st  and  2d  sections  of  the  "Act  to  limit  the  time  to  bring 
claims  against  the  State  of  Illinois,"  approved  March  1st,  1847, 
are  as  follows  :  "  Sec.  1.  That  all  persons  having  unliquidated 
claims  against  the  State  of  Illinois,  from  any  cause  whatever, 
shall  make  out  all  the  vouchers,  and  present  the  claim  together 
with  his  own  affidavit  of  the  correctness  of  the  same,  previous 
to  the  first  day  of  January,  eighteen  hundred  and  forty-nine, 
and  have  the  same  filed  in  the  office  of  the  Secretary  of  State, 
so  that  future  legislatures  may  know  what  unliquidated  claims 
do  exist  against  the  State,  and  the  grounds  upon  which  they  are 
founded."  "Sec.  2.  The  unliquidated  claims  arising  from  the 
canal,  shall  all  be  proved  up  b}^  witnesses,  before  the  State  trus- 
tee on  said  canal,  which  shall  embrace  all  the  testimony  relating 
to  said  unliquidated  claims,  and  no  further  testimony  shall  be 
allowed  to  be  brought  in  to  substantiate  said  unliquidated  claims, 
after  they  are  once  filed  as  above."  By  the  3d  section,  all  unli- 
quidated claims  growing  out  of  the  internal  improvement  sys- 
tem and  other  causes,  are  required  to  be  proved  before  the  Audi- 
tor of  Public  Accounts,  and  filed  with  the  Secretary  of  State. 
By  the  4th  section,  all  unliquidated  claims  against  the  State,  that 
are  not  so  proved  and  filed,  before  the  1st  of  January,  1849,  are 
barred.  The  5th  section  provides,  that  "  the  person  hereby 
empowered  to  hear  testimony,  shall  certify  all  proceedings  had 
before  him,  under  his  hand." 

In  May,  1837,  Henry  L.  Brush  became  seized  in  fee  simple  of 
one  undivided  half  of  the  east  half  of  the  south-east  quarter  of 
section  2,  in  township  33  north,  range  3  east,  in  La  Salle  County 
containing  eip:hty  acres.  The  Fox  River  feeder,  which  was  con- 
structed in  1848,   passes  across  this  tract  of  land. 

In  December,  1848,  Brush  presented  his  claim  for  damages  to 
the  state  trustee,  when  the  following  proceedings  were  had  : 
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"  Application  of  Henry  L.  Brush  for  damages  done  by  the  Fox 
River  feeder  of  the  Illinois  and  Michigan  Canal,  to  the  undivided 
half  of  the  east  half  of  the  south-east  quarter  of  section  two  (2,) 
town  thirty-three,  (33,)  north,  range  three  (3,)  east,  3d  P.  M. 
The  said  Brush  exhibited  to  me  satisfactory  evidence  of  his 
title  to  said  tract,  being  the  certificate  of  the  Register  of  the  land 
office,  of  the  entry  of  said  tract  by  John  Bascom,  and  the  deed 
of  said  Bascom  to  him.  Henry  L.  Brush  sworn,  says,  that  the 
For  River  feeder  of  the  Illinois  and  Michigan  Canal  runs  diag- 
onally across  the  said  tract  of  land ;  that  about  thirty  acres  of 
the  eighty  lies  on  the  north  side  of  the  feeder,  and  the  balance, 
about  fifty  acres,  on  the  south  side  ;  that  the  land  where  the 
feeder  crosses  said  tract  is  underlaid  with  a  strata  of  coal,  from 
eighteen  inches  to  two  feet  in  thickness  ;  that  witness  has  been 
informed,  and  has  no  doubt  of  the  truth  of  the  information,  that 
the  coal  found  in  the  prism  of  the  feeder  was  taken  out,  by  or 
under  the  direction  of  the  agents  of  the  State,  and  sold  for  the 
benefit  of  the  canal  fund  ;  that  the  coal  upon  an  acre  of  said 
tract,  will  not  vary  or  fall  short  of  a  hundred  thousand  bushels  ; 
that  the  coal  in  the  ground  is  worth,  at  least,  the  sum  of  a  cent 
and  a  half  per  bushel  ;  that  much  of  the  coal  has  been  sold  by 
this  affiant,  for  two  cents  per  bushel  in  the  ground ;  that  the 
coal  so  sold  lay  on  the  north  side  of  the  feeder,  and  the  mining 
of  it  was  and  is  rendered  more  difficult,  in  consequence  of  the 
construction  of  the  feeder,  by  reason  of  the  water  being  dammed 
up  in  the  land,  and  continually  leaking  through  the  ground  from 
the  feeder  ;  that  about  two  and  one  half  acres  of  the  coal  has 
been  either  actually  used  by  the  feeder  and  its  banks,  or  ren- 
dered useless  or  valueless,  by  reason  of  earth  taken  from  the 
prism  of  the  feeder,  having  been  piled  up  on  both  sides  of  said 
feec^er  ;  that  the  said  undivided  half  of  said  eighty  is  also  injured 
by  the  construction  of  said  feeder,  by  reason  of  it  separating 
said  tract  into  two  parts,  rendering  the  north  part  of  compara- 
tively little  value,  and  by  reason  also  of  the  large  quantity  of 
surplus  eai'th  placed  along  its  banks  ;  that  the  feeder,  not  being 
navigable,  is  of  no  benefit  whatever  to  the  land ;  that  the  feeder 
aside  from  the  coal  is  of,  at  least,  one  thousand  dollars  damage 
to  the  said  forty  acres,  making  an  aggregate  damage  to  said  part 
of  land  of,  at  least,  four  thousand  seven  hundred  and  fifty  dol- 
lars. HsNEY  L.  Brush." 
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Subscribed  and  sworn  to  before  me,  tliis  20th  day  of  Decem- 
ber, A,  D.  1848.  Charles  Oakley.  State  Trustee. 

"  John  V.  A.  Hoes  sworn,  says,  that  the  statements  and  facts 
set  forth  in  the  above  affidavit  of  Henry  L.  Brush,  are  true,  to 
the  best  of  his  knowledge,  information  and  belief. 

John  Y.  A.  Hoes." 

Subscribed  and  sworn  to  before  me,  this   20th  day  of  Decem- 
ber. A.  D.  1848.  Charles  Oakley,  State  Trustee 
"State  of  Illinois,   >  o  . 
La  Salle  County,           \        ' 

T,  Charles  Oakley,  State  Trustee  of  the  Illinois  and  Michigan 
Canal,  do  hereby  certify  that  on  the  20th  day  of  December,  1848, 
the  above  named  Henry  L.  Brush,  claimant,  appeared  before  me 
and  adduced  his  title  papers,  and  satisfactory  evidence  that  he 
was  and  is  the  owner  of  the  said  tract  of  land,  and  also  satisfac- 
tory proof  that  the  said  land  had  been  injured,  by  the  construc- 
tion of  said  feeder,  in  the  sum  of  four  thousand  and  seven  hun- 
dred and  fifty  dollars. 

Charles  Oaio^ey,  State  Trustee. 

These  proceedings  were  filed  in  the  office  of  the  Secretary  of 

State,  before  the  1st  of  January,  1849. 

During  the  June  term,  1850,   Brush   presented  a   petition  to 

this  Court,  setting  forth  the  foregoing  facts,  and  alleging  that  his 
claim  for  damages  was  settled  and  adjusted  by  the  former  S  tate 
Trustee,  under  and  by  virtue  of  the  10th  section  of  the  act  of 
February  21,  1843  ;  that  said  trustee  promised  to  issue  a  certi- 
ficate of  indebtedness  for  the  amount  of  the  claim.,  but  died 
without  doing  it ;  that  the  present  State  Trustee  refuses  to  recog- 
nize the  settlement,  and  petitioner  therefore  prays  that  he  may 
be  compelled  by  mandamus,  to  issue  a  certificate  of  indebted- 
ness. He  also  makes  the  following  affidavit  a  part  of  his  peti- 
tion. 

"John  V.  A.  Hoes  sworn,  says,  that  he  was  present  at  the 
taking  of  the  proof  and  settlement  of  the  claim  of  the  relator,  by 
the  said  Charles  Oakley,  on  the  20th  day  of  December,  A.  D. 
1848,  referred  to  in  the  petition  herein  ;  that  George  H.  Norris, 
surveyor  of  La  Salle  county,  Joseph  H.  Wagoner,  deputy  sur- 
veyor, William  Reddick,  and  this  affiant  were  produced  as  wit- 
nesses by  the  relator,  in  support  of  his  said  claim  ;  that  the  said 
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affidavit  of  the  said  relator  filed  herein,  does  not  embody  all  of 
the  testimony  adduced  by  the  relator,  in  support  of  his  said 
claim  ;  that  the  material  facts  set  forth  in  the  said  affidavit  of  the 
said  relator,  in  support  of  his  said  claim,  were  proven  by  one  or 
all  of  the  said  witnesses  above  named  ;  that  the  affidavit  of  the 
relator  was  not  intended  to  embrace  the  proof  submitted,  but 
only  a  statement  of  the  claim,  and  the  grounds  upon  which  it 
was  based,  to  be  filed  in  the  office  of  the  Secretary  of  State,  to 
avoid  the  running  of  the  statute  of  limitations  of  March  1,  1847, 
against  him  ;  that  the  relator  regarded  his  claim  as  settled  and 
liquidated  by  said  Oakley,  by  his  said  certificate,  and  by  his  said 
verbal  promise  to  pay  the  amount  on  his  return  from  Springfield, 
made  in  the  hearing  of  this  affiant,  at  the  time  of  signing  said 
certificate.  John  V.  A.  Hoes." 

Subscribed  and  sworn  to  before  me. 

Philo  Lindley,  CPk  La  Salle  Oir.  Court. 

An  alternative  mandamus  was  issued  and  served  on  the  State 
Trustee,  who  appeared  and  entered  a  motion  to  quash  the   same. 

Without  undertaking  at  this  time  to  determine  the  question, 
whether  the  act  of  the  1st  of  March,  1847,  did,  by  necessary 
implication,  take  away  the  authority  of  the  State  Trustee,  to 
settle  claims  for  damages  growing  out  of  the  construction  of  the 
canal,  and  issue  certificates  of  indebtedness  in  payment  therefor — 
and  we  should,  as  at  present  advised,  be  strongly  inclined  to 
hold  the  affirmative,  if  the  result  of  this  case  was  to  depend  on 
the  decision  of  that  question — v/e  are  well  satisfied,  upon  the  case 
made  by  the  relator,  that  there  has  been  no  adjustment  of  his 
claim  that  is  binding  on  the  State,  or  the  present  State  Trustee. 
It  seems  very  clear  to  us,  that  the  former  State  Trustee,  in 
entertaing  the  application  of  the  relator,  and  in  hearing  the 
proof  adduced  by  him,  was  acting  solely  under  the  provisions 
of  the  act  of  March  1st,  1847  ;  and  not  by  virtue  of  any  au- 
thority conferred  by  the  10th  section  of  the  act  of  February 
21st,  1843,  to  settle  claims  of  this  character,  and  issue  certifi- 
cates of  indebtedness  in  liquidation  thereof.  We  entertain  no 
doubt,  but  that  he  heard  the  proof  under  the  2nd  section  of 
the  act  of  March  1st,  1847,  and  certified  the  same  under  the  5th 
section,  for  the  information  and  action  of  the  Legislature.  There 
is  nothing  on   the  face  of  the  proceedings,  or  in  the  acts   of  the 
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parties,  to  indicate  that  the  certificate  in  question  was  regarded 
as  a  final  settlement  of  tho  claim,  which  was  to  conclude  the 
State,  or  the  Trustee.  If  the  Trustee  intended  to  adjust  the 
claim,  why  was  not  the  certificate  of  indebtedness  then  issued, 
and  a  receipt  taken  from  the  relator  for  the  amount  ?  If  a  set- 
tlement was  designed,  and  anything  interfered  to  prevent  its 
consummation  at  the  time,  it  may  fairly  be  inferred,  tha,t  the 
intention  would  have  been  manifested,  by  some  unequivocal 
declaration  to  that  effect  in  the  certificate  delivered  to  the  rela- 
tor. If  the  relator  understood  it  to  be  a  final  adjustment  of 
his  claim,  for  the  satisfaction  of  which  he  was  entitled  to  receive 
from  the  Trustee  a  certificate  of  indebtedness,  why  did  he  for- 
ward the  proceedings  to  the  Secretary  of  State  ?  In  such  case, 
the  filing  of  the  papers  with  that  ofiicer  was  wholly  unnecessary 
and  not  required  by  any  existing  law.  Indeed,  his  ofiice  was 
not  the  proper  depository  for  them.  They  properly  belonged 
to  the  ofiice  of  the  state  trustee,  and  should  have  been  placed  on 
the  files  of  that  office.  The  limitation  contained  in  the  act  of 
March  1st,  1847,  did  not  apply  to  claims  of  this  character,  unless 
that  act,  by  necessary  implication,  repealed  so  much  of  the  10th 
section  of  the  act  of  February  21st,  1843,  as  conferred  power  on 
the  state  trustee  to  make  settlements.  The  certificate  annexed 
to  the  proof  is  but  a  statement  of  the  trustee,  that  the  relator 
exhibited  satisfactory?  evidence  that  he  was  the  owner  of  the 
land,  and  as  such  had  sustained  damages  to  a  certain  amount  by 
the  construction  of  the  feeder.  It  contains  no  intimation  that 
he  had  settled  the  claim ,  and  agreed  to  issue  a  certificate  of 
indebtedness  in  discharge  thereof.  The  fact  that  he  admitted 
the  proof  to  be  satisfactory,  does  not,  of  itself,  show  that  he  was 
adjusting  the  clann.  It  can  only  be  considered  as  an  expression 
of  opinion  by  the  trustee,  that  the  relator  was  entitled  to  receive 
from  the  state  a  certain  amount  in  the  way  of  damages  ;  and  not 
as  an  undertaking  on  his  part  to  pay  the  same.  There  is,  in 
addition,  very  strong  evidence  on  the  face  of  the  jjroceedings, 
that  the  trustee  did  not  consider  himself  as  concluding  the  state 
by  his  action  in  the  matter.  While  the  relator  in  his  applica- 
tion only  claimed  to  be  the  owner  of  an  undivided  half  of  the 
land,  the  estimate  of  damages  covers  the  entire  injury  to  the 
whole  tract.  We  cannot  avoid  the  conclusion,  that  the  claim 
would   have  been   more  closely  scrutinized,  and  the  certificate 
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more  guarded  and  pointed  in  its  terms,  if  the  trustee  had 
regarded  his  action  as  obligatory  on  the  State.  And  yet,  it  is 
seriously  insisted  by  the  relator,  that  he  is  entitled,  by  force  of 
this  certificate,  to  recover  from  the  canal  fund,  on  account  of 
damages  sustained  by  him  as  the  owner  of  a  moiety  of  the  land, 
the  sum  of  $4,750,  when  in  point  of  fact,  and  upon  his  own 
showing  under  oath,  before  the  former  trustee,  that  amount 
embraced  the  aggregate  of  damages  to  the  whole  tract.  The 
evidence  fails  altogether  to  convince  us,  that  there  was  any 
adjustment  of  the  relator's  claim,  that  can  be  enforced  against 
the  present  trustee.  On  the  other  hand,  we  cannot  look  upon 
the  action  of  the  former  trustee  in  any  other  light,  than  as  a 
hearing  of  the  proof  produced  by  the  relator  in  support  of  his 
claim,  and  a  certifying  of  the  same  for  the  consideration  of  the 
legislature. 

But,  if  a  settlement  was  ever  designed,  the  case  fails  to  show 
that  it  was  so  far  perfected,  as  to  be  binding  on  the  State,  or  the 
trustee.  The  statute  prescribed  a  particular  mode,  in  which  a 
settlement  was  to  be  made.  It  was  to  be  done  "  by  issuing  cer- 
tificates of  indebtedness"  to  the  claimant.  The  issuing  of  a  cer- 
tificate of  indebtedness  was  a  necessary  part  of  a  valid  settlement. 
Without  it,  a  settlement  would  be  essentially  incomplete  and 
imperfect.  No  rights  could  vest  in  the  claimant,  until  the  set- 
tlement w^as  consummated  by  the  delivery  of  the  certificate  of 
indebtedness.  Up  to  that  time,  the  negotiation  would  be  open 
and  unconcluded,  and  it  would  be  in  the  power  of  the  trustee 
to  break  it  oil' entirely,  and  refuse  to  proceed  further  in  the  matter. 

In  the  opinion  of  the  court,  the  present  state  trustee  was  act- 
ing strictly  in  the  line  of  his  ofiicial  duty,  in  declining  to  regard 
the  action  of  his  predecessor  as  a  settlement  of  the  claim,  and 
issue  a  certificate  of  indebtedness  to  the  relator.  The  latter  must 
seek  relief  at  the  hands  of  the  legislature. 

The  motion  of  the  defendant  will  be  sustained,  aud  the  pro- 
ceeding dismissed,  with  costs  against  the  relator. 

Petition  denied. 
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John  Lee,  Pltff  in  Error,  v.  Stephen  Abrams,  Deft  in  Error. 

ERROR  TO  SCOTT. 

In  an  action  of  account  under  our  statute,  the  Court  is  not  authorized  to  enter 
judgment  on  the  declaration  for  the  amount  claimed  therein,  or  for  any  a- 
mount ;  nor  is  the  plaintiff  limited  in  his  recovery  by  the  amount  stated  in  it. 
The  judgment  upon  the  declaration  is  interlocutory,  that  the  defendant  ac- 
count, and  the  tinal  judgment  is  upon  the  report  of  the  auditors. 

In  pleading  to  this  action,  the  better  rule  is  to  require  the  defendant  to  tile  be- 
fore the  Court  in  the  lirst  instance,  every  defence  which  shows  that  he  is  not 
then  liable  to  account. 

The  Circuit  Court  has  the  right  to  approve  or  disapprove  of  the  report  of  the 
auditors,  and  to  re-commit  the  case  to  them. 

After  the  interlocutory  judgment  to  account  is  rendered.a  party  cannot  discharge 
himself  from  accounting,by  proof  that  he  has  before  fully  accounted  ;  or  that 
he  is  not  indebted,but  lie  may  show  by  his  account  that  the  plaintiff  has  been 
paid,  or  that  he  owes  him  nothing  ;  but  he  cannot  allege  a  fact  and  thereby 
avoid  rendering  an  account. 

To  sustain  the  plea  of  plene  co})iputavit,the  pleader  must  show  an  actnal  account- 
ing.and  a  balance  struck  no  matter  which  way,between  the  parties.  To  sustain 
the  issue  of  nothing  in  arrear,  the  party  must  show  by  an  exhibition  of  the 
accounts  that  nothing  is  due  the  plaintiff. 

By  omitting  to  file  the  plea  of  plene  compiitarit, the  defendant  loses  the  benefit  of 
a  settlement  which  may  have  been  made,  and  must  account  anew  before  the 
auditors.  The  auditors  are  not  Dound  by  any  previous  accounting  of  the  par- 
ties, though  if  parties  had  agreed  upon  particular  items,  or  if  rests  had  been 
made  in  a  runnnig  account  and  balances  struck,but  no  final  accounting  had  ta- 
ken place,  the  auditors  would  be  concluded  by  the  balances  as  struck  by  the 
parties, and  to  carry  unpaid  balances  into  the  future  account. 

Although  it  is  not  competent  for  a  party  to  prove  before  the  auditors,  that  he  has 
had  a  final  settlement, and  is  therefore  not  bound  to  account;  yet  he  may  prove 
a  payment  on  account,  which  should  be  deducted  from  any  sum  due  the  plaintiff. 

A  plea  of  payment  may  be  interposed  before  auditors  ;  but  formal  pleadings  are 
not  advisable. 

A  judgment  of  quod  comindet  does  not  determine  that  all  the  allegations  in  a  decla- 
ration are  true ;  beyond  a  liability  to  account,nothing  is  determined,nor  is  any- 
thing except  this  admitted,by  suffering  such  a  judgment  to  go  against  a  party. 
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Abrams  sued  Lee  in  an  action  o£  account,  alleging  in  his  decla- 
ration ,  tho.t  they  had  been  mercantile  partners,  that  at  the  disso- 
lution, Abrams  left  Lee  in  possession  of  all  the  assets  of  the  firm, 
which  consisted  of  goods,  wares,  &c.,  money,  and  produce  to  a 
large  amount,  and  a  great  number  of  claims,  consisting  of  notes, 
bills  of  exchange  and  books  of  account.  That  Abrams  sold  all 
his  interest  in  the  goods  then  in  the  store,  and  to  the  accounts 
unpaid  on  the  store  books  for  goods  actually  sold,  and  agreed  to 
and  did  receive  $900.00  for  his  interest  in  said  goods  and 
accounts,  and  a  release  of  all  the  accounts  and  claims,  that  said 
firm  had  against  Abrams  individually.  That  in  addition  to  said 
goods  and  accounts,  the  said  Lee  received  at  the  said  dissolution, 
a  largo  sum  of  money  on  hand,  and  a  large  amount  of  produce, 
and  cash  notes,  and  bills  receivable.  That  the  agreement  of  said 
Abrams  and  Lee  at  said  dissolution  was,  that  Lee  should  collect 
said  demands  and  sell  said  produce,  and  render  an  account  of 
sales,  and  an  account  of  said  money  on  hand,  and  the  sums  col- 
lected to  the  said  Abrams,  and  to  pay  the  one-half  thereof  to 
him,  so  soon  as  said  sales  could  be  effected,  and  collections  made. 
Avers  that  Lee  has  sold  all  the  produce,  and  collected  the 
demands,  to  the  amount  of  $5,000.00,  but  that  Lee  refuses  to 
account  to  Abrams  or  to  pay  him  his  half,  &c.  Concludes  with 
a  prayer  for  an  account,  &c. 

At  the  appearance  term,  Lee  filed  two  pletis,  one  of  which  was 
dismissed  on  demurrer,  the  other    sustained.     The  pka  sustained 
was  to  the  effect  that  the    $900,  referred  to  in  the    declaration, 
was  in  full  of  all  the  right,  title,  and  interest    of  Abrams  of,  in 
and  to  the  effects  of  the  late  firm.     Lee  af  terwai  ds  withdrew  this 
plea,  and  gave    notice  that  he  should   rely  upon  it,   in   defence 
before  the  auditors.     Interlocutory  order  of  quod  computet  wa 
then  made,  and  auditors  appointed.     The  parties  rendered  thei 
accounts  and    appeared  before    the  auditors  with  their  witnesses 
Lee  by   his  counsel    filed  the  same  plea,   previously  filed  before 
the  com't,  Abrams  objecting  thereto,  no  issue  of  law   or  fact  was 
taken  on  the  plea. 

The  auditors  reported  that  Lee  contracted  with  his  partner  to 
buy  him  out  entirely,  and  that  if  Abrams  reserved  anything, 
the  reservation  was  not  expressed  in  the  contract,  and  that  Lee 
owed  Abrams  nothing. 

The  circuit  court  set  aside    this    report    of  the  auditors    and 
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overruled  the  motion  for  Abrams,  for  judgment  for  $2,500.00,  and 
a;5ain  referred  the  case  to  the  same  auditors,  to  state  the  accounts 
according  to  the  demands  of  the  di'daration  in  this  case,  as  to  the 
indebtedness  of  the  defendant  to  the  plaintiflF,  for  the  money  on 
hand  and  the  account  of  produce  and  sash  notes,  and  bills 
receivable,  received  on  the  dissolution  of  the  partnership,  not 
being  a  part  of,  or  included  in  the  goods  in  the  store,  nor  the 
accounts  unpaid  on  the  store  books,  for  goods  actually  sold  by 
the  parties  before  their  dissolution. 

At  the  same  term  of  the  circuit  court,  Lee  filed  two  special 
pleas,  one  similar  to  that  above  referred  to,  and  the  other  that 
he  had  fully  accounted  before  the  auditors,  and  moved  for  a  rule 
upon  plaintiff  to  reply.  The  court  refused  the  rule  and  struck 
these  pleas  from  the  files. 

Afterwards  two  of  the  auditors  re-stated  the  account,  with 
reference  to  the  restricted  instructions  of  the  court,  finding  that 
the  items  referred  to  in  the  declaration  as  excepted  to,  amounted 
to  $850.00,  and  that  Lee  had  paid  Abrams  $425.00  for  the  one- 
half  of  $900,  and  that  according  to  the  claims  of  the  declaration, 
Lee  owed  Abrams  nothing. 

On  the  coming  in  of  this  report,  on  motion  of  Abrams,  the 
court  struck  out  so  much  of  it  as  surplusage,  as  stated  that  Lee 
was  entitled  to  a  credit  of  $125,  and  gave  judgment  againstLee 
for  that  sum. 

Cause  heard  before  Woodson,  Judge,  at  September  term,  1850. 
Lee  appealed  to  this  court,  and  by  agreement  both  parties 
assigned  errors.  Lee  assigned  for  error,  the  setting  aside  the 
first  report  of  the  auditors  and  re-referring  the  cause  to  them. 
In  striking  his  pleas  in  bar  from  the  file.  In  not  rendering  final 
judgment  in  favor  of  Lee  on  the  first  report  of  the  auditors.  And 
m  entering  a  judgment  in  favor  of  Abrams  for  $425,  when  it 
appeared  from  the  report  of  two  of  the  auditors  that  Lee  was  not 
indebted  to  Abrame  in  any  amount.  Abrams  assigns  for  error, 
the  overruling  of  his  motion  for  a  judgment  for  the  sum  claimed 
in  the  declaration,  after  overruling  the  first  report  of  the  auditors. 
The  sending  of  the  case  back  to  the  auditors  without  the  request 
of  the  parties,  instead  of  giving  Abrams  a  judgment  for  the  half 
of  five  thousand  dollars  claimed  by  his  declaration. 

D.  A,  Smith,  for  Pltf  in  Error. 

ILL.    REP. — XII. — 8 


114  SPRINGFIELD, 


Lee  V.  Abrams. 


The  action  of  account  is  so  rare  in  the  proceedings  of  our 
courts,  although  allowed  by  statute,  I  think  it  not  amiss  to  direct 
the  attention  of  the  court  to  1  Bacon's  Ab.,  43  ;  Greenleaf 's  Ev. 
Tit.  Account.  As  to  judgment  quod  computet  and  practice  in 
account.  1  Bacon's  Ab. ,  52,  53,  54  ;  2  Greenleaf  s  Ev.,  Tit.  Ace. 

In  a  decree  to  account,  both  parties  are  actors,  and  the  party 
to  whom  a  balance  is  due  is  entitled  to  final  decree  for  such  bal- 
ance. 3.  Atkyns,  692  ;  3  P.  Williams,  263.  Under  our  statute 
title  Accounts,  §10,  both  parties  are  actors  and  "  the  auditors  or 
a  majority  of  them,  shall  liquidate  and  adjust  the  accounts,  and 
state  the  balance  and  to  whom  due.  " 

I  suppose  that  Lee  had  the  right  to  have  his  pleas  tried,  unless 
it  should  be  answered  that  that  was  a  matter  in  the  mere  discre- 
tion of  the  court.  This  right  especially  applies  to  the  plea  of 
plene  computavithQioxQ  auditors,  which  is  a  good  plea.  2  Green- 
leaf's  Ev.,  p.  28,  note  at  bottom  of  page. 

M.  McCoNNELL,  for  Deft  in  Error. 

Defendant  in  error  claims,  that  the  plea  filed  before  the  audi- 
tors, was  a  plea  in  bar,  which  should  have  been  filed  before  the 
court,  aud  tried  before  a  jury.  That  after  a  judgment  declaring 
that  defendant  should  account,  he  could  not  go  behind  the  judg- 
ment and  deny  before  the  auditors  that  he  Avas  bound  to  account. 
That  by  filing  said  improper  plea  before  the  auditors,  defendant 
refused  to  obey  the  interlocutory  order  of  the  circuit  court,  and 
thereby  the  plaintiif  became  entitled  to  have  the  court  make 
the  interlocutory  a  final  judgment  in  favor  of  the  plaintifl",  for 
the  sum  claimed  by  his  declaration.  Godfrey  v.  Saunders,  2 
Wilson,  90  to  117  inclusive  ;  7th  section  R.  S.  in  relation  to  the 
action  of  account. 

If  this  court  should  be  of  opinion  that  the  circuit  court  had 
power,  after  overruling  the  plea  filed  before  the  auditors,  and 
setting  aside  their  report  made  thereon,  to  re-commit  the  cause 
to  the  auditors,  to  be  considered  and  reported  upon  by  them, 
then  the  court  had  power  and  authority  to  give  the  judgment 
it  did  give,  and  to  disregard  that  portion  of  the  report  of  the 
auditors,  wherein  they  depart  from  the  questions  referred  to 
them,  and  disobey  the  order  ol:  the  court  under  which  they  were 
then  adjudicating. 
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Trumbull,  J.  Abrams  sued  Lee  in  account  alleging  in  his 
declaration  that  they  had  been  mercantile  partners  ;  that  the  part- 
nership was  dissolved  ;  that  he,  Abams,  for  $900  Avhich  had  been 
paid  him,  sold  to  Lee  all  his  interest  in  the  store  goods  and 
accounts  for  good  sold,  and  that  by  agreement  of  parties,  there 
was  reserved  from  the  sale  a  large  amount  of  produce,  money, 
bills  receivable,  and  cash  notes,  for -which  Lee  was  to  render  an 
account. 

Lee  having  appeared  to  the  action,  there  was  judgment  by  nil- 
dicet  that  he  account,  and  auditors  Avere  appointed  to  take  and 
state  the  account  between  the  parties.  Both  parties  appeared 
before  the  auditors,  and  Lee  filing  a  plea,  alleging  that^the  $900, 
admitted  by  the  plaintiff  in  his  declaration  to  have  been  received 
was  in  full  of  all  his    interest  in    the  partnership. 

The  plaintiff  objected  to  the  filing  of  this  plea  and  no  issue 
was  taken  upon  it,  but  the  parties  produced  their  respective 
accounts  and  were  examined  on  oath.  Other  witnesses  were 
also  examined,  and  the  auditors  made  an  elaborate  report  setting 
forth  the  dealings  of  the  parties  from  the  commencement  of  the 
partnership  to  its  dissolution,  and  showing  that  the  fair  value  of 
each  partner's  interest  in  the  concern  at  the  time  of  dissolution 
was  about  $900.  They  conclude  their  report  by  awarding  that 
the  defendant  had  "fully  accounted  to  his  said  co-partner  as 
alleged  in  his  plea." 

Upon  the  coming  in  of  the  report,  the  plaintiff  moved  to  set 
the  same  aside  ;  that  the  plea  filed  before  the  auditors  be  sticken 
from  the  files,  and  for  final  judgment  against  the  defendant  for 
one-half  of  five  thousand  dollars,  the  amount  claimed  in  the 
declaration.  The  court  set  the  report  aside,  struck  the  plea  from 
the  files,  refused  to  enter  final  judgment  as  asked,  and  recom- 
mitted the  cause  to  the  auditors  with  directions  to  audit  and  state 
an  account  according  to  the  demands  of  the  declaration.  Upon 
a  second  examination  of  the  parties  and  , their  witnesses,  the 
auditors  stated  the  account  between  the  parties  showing  that  the 
plaintiff's  interest  in  the  partnership  property,  exclusive  of  the 
goods  in  the  store  and  unpaid  accounts  upon  the  store  books  for 
goods  sold,  amounted  to  $425,  and  that  he  had  received  a  like 
amount  from  the  defendant  on  account  thereof,  being  part  of  the 
$900  agreed  to  be  paid  at  the  time  of  dissolution  They  accord- 
ingly reported  that  the  defendant  was  not  indebted  to  the  plain- 
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tiff.     On  this  report,  the  court  upon  plaintiff's  motion,  gave  judg- 
ment in  his  favor  for  $125. 

By  agreement  both  parties  have  assigned  errors  in  this  court. 

We  will  first  dispose  of  the  error  assigned  by  the  appellee, 
which  is,  that  the  court  erred  in  refusing  to  enter  judgment 
upon  the  first  report  of  the  auditors,  for  the  half  of  five  thousand 
dollars  demanded  by  the  plaiatiff  in  his  declaration,  and  in  re-com- 
mitting the  case  to  the  auditors. 

There  is  no  foundation  for  this  assignment  of  error,  and  to 
have  entered  the  judgment  demanded  would  have  been  most 
manifestly  unjust.  The  plaintiff  in  his  account  before  the  auditors 
only  claimed  a  balance  in  his  favor  of  $1,492.25,  and  to  have 
given  him  a  judgment  under  such  circumstance  for  $2,500  would 
have  been  palpably  erroneous    as  well  as  unjust. 

The  statute,  in  case  the  defendant  refuses  to  account  before  the 
auditors,  authorizes  them  to  receive  a  statement  of  the  account 
from  the  plaintiff,  and  award  to  him  the  whole  sum  he  claims  to 
be  due.  R.  S.,  ch.  2,  §  8.  In  no  event  would  the  court  be  author- 
ized to  enter  judgment  for  the  amount  claimed  in  the  declaration 
or  for  any  amount  upon  the  declaration  ;  nor  is  the  plaintiff 
limited  in  his  recovery  to  the  amount  stated  in  his  declaration. 
1  Bac.  Ab.,  title  accompt  G.  ;  Gratz  v.  Philips,  5  Binney,  564. 

The  judgment  upon  the  declaration  is  interlocutory,  that  the 
defendant  account,  and  the  final  judgment  is  upon  the  report  of 
the  auditors.  Assuming  for  the  present,  that  the  Circuit  Comt 
committed  no  error  in  setting  aside  the  first  report  of  the  auditors, 
it  certainly  had  the  power  after  the  report  was  set  aside  to  re-com- 
mit the  case  to  them.  The  case  of  Spencer  v.  Usher,  2  Day, 
116,  is  a  direct  authority  to  this  point. 

The  appellant  complains  that  the  court  erred  in  setting  aside 
the  first  report  of  the  auditors,  in  striking  his  plea  from  the  files, 
and  in  rendering  the  judgment  for  the  plaintiff"  upon  the  last 
report. 

In  disposing  of  these  assignments  of  error,  it  becomes  necessary 
to  inquire  somewhat  into  the  nature  of  this  action.  The  ele- 
mentary books  which  treat  of  the  action  of  account,  and  almost 
every  reported  case  of  account,  inform  us  that  it  is  an  action 
seldom  brought.  In  England  it  seems  to  have  fallen  almost 
entirely  into  disuse,  and  although  expressly  authorized  by  our 
statute,  a  case  is  seldom  to  be  met  with  in  our  courts  ;  nor  is  it 
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surprising  that  the  action  should  have  become  nearly  obsolete, 
when  the  obstacles  and  delays  incident  to  its  prosecution  are 
considered. 

As  to  the  pleadings  in  the  action,  and  what  should  be  pleaded 
in  bar  before  thg  Court,  and  what  may  be  pleaded  before  the 
auditors,  there  is  much  confusion  in    the     books. 

The  authorities  all  agree,  that  such  defences  as  deny  the  char- 
acter in  which  the  defendant  is  sued,  or  his  liability  at  any  time 
to  account,  must  be  pleaded  before  the  Court  and  cannot  be 
insisted  upon  before  the  auditors.  It  is  also  laid  down  as  a  rule 
by  some  authorities,  that  all  defences  which  admit  that  the 
defendant  was  once  liable  to  account,  but  go  in  his  discharge, 
must  be  insisted  upon  before  the  auditors  and  cannot  be  pleaded 
in  bar  of  the  action.  1  Comyn's  Dig.,  tit.  accompt  E.  ;  1  Bac. 
Ab.,  tit.  accompt  E.  and  F.  The  difficulty  arises  in  the  appli- 
cation of  these  rules.  It  is  said  inBacon,  that  "  Flene  compu- 
tamt,  and  a  release,  are  the  only  pleas  which  admit  the  plaintiff 
to  be  accountable,  that  ean  be  pleaded  in  bar  to  the  action ;  and 
these  are  allowed  because  they  are  total  extinctions  of  the  right 
of  action."  This  is  the  rule  laid  down  in  the  case  of  Godfrey  t). 
Saunders,  2  Wilson,  114. 

In  another  paragraph  in  Bacon  under  the  same  title,  it  is  said 
that  an  award  may  be  pleaded   in   bar. 

In  the  case  of  Bishop 'y.  Baldwin,  14  Verm.,  145,  it  was  held, 
that  if  the  party  was  once  liable  to  account,  all  defences  must  be 
pleaded  before  the  auditors,  except  7? /eTie  computavi f,  rele^ise, 
arbitrament  and  award,  former  recovery,  accord  and  satisfaction, 
and  the  statute  of  limitations. 

In  this  confusion  of  authorities  we  feel  at  liberty  to  adopt  that 
rule  which  appears  to  us  most  conducive  to  the  ends  of  justice, 
and  in  so  doing,  we  prefer  following  the  most  liberal  rule  as  to 
the  allowance  of  pleas  in  bar  before  the  Court,  and  for  this  reason: 
To  require  a  party  to  plead  a  matter  in  discharge  before  the 
auditors,  is  at  last  but  to  bring  the  plea  before  the  Court ;  for  if  an 
issue  either  of  law  or  fact  is  taken  upon  it,  the  auditors  cannot 
dispose  of  the  question,  but  must  refer  it  to  the  Court  and  await 
its  determination  before  proceeding  to  state  the  account.  Bac. 
Ab.,  tit.  accompt  F.  ;  Crousillot  v.  McCall,  5  Binney,  432. 

This  is  allowing  the  defendant  to  work  in  a  circle  and  to  pro- 
tract the  case  to  an  indefinite  period,  and  is  probably  one  reason 
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why  the  action  has  so  generally  and  justly  fallen  into  disuse. 
The  better  rule,  undoubtedly,  is  to  require  the  defendant  to  file 
before  the  Court  in  the  first  instance  every  defence,  which  shows 
that  he  is  not  then  liable  to  account  to  the  plaintifi",  whether  it 
be  that  he  never  was  so  liable,  or  that  some  act  has  been  done 
which  has  discharged  him  from  that  liability,  admitting  that  it 
once  existed,  (a) 

The  plea  filed  by  the  defendant  in  this  case  before  the  auditors 
was  of  this  character.  An  issue  upon  it,  if  found  in  his  favor, 
would  have  been  decisive  of  the  case,  and  no  judgment  to  account 
could  have  been  rendered  against  him.  The  plea  was  therefore 
properly  stricken  from  the  files,  when  attempted  to  be  made 
before  the  auditors,  after  the  judgment  of  guod  computethiid  been 
entered. 

The  Circuit  Court  undoubtedly  had  the  right  in  the"exercise 
of  a  sound  discretion,  to  approve  or  disapprove  the  first  report 
of  the  auditors.  The  statute  declares,  that  "  if  such  report  shall 
be  approved  by  the  Court,  the  Court  shall  render  judgment  for 
the  amount  ascertained  to  be  due."  Why  say,  if  the  report  shall 
be  approved  by  the  Court,  if  the  Court  has  no  power  over  it,  but 
is  bound  to  enter  up  judgment  at  all  events  as  the  auditors  shall 
report  ?  The  Court  may  not  have  the  power  to  remodel  or 
change  the  report  so  as  to  alter  the  result,  any  more  than  it 
would  have  to  alter  the  verdict  of  a  jury,  but  it  is  certainly 
within  its  province  to  approve  or  disapprove  it.  Such  is  more- 
ever  the  well  settled  practice.  Spencer  V.  Usher,  2  Day,  116; 
Smith  V.  Brush,  11  Con.,    359. 

The  only  i-emaining  question,  is  as  to  the  correctness  oE  the 
judgment  as  entered.  To  determine  this,  it  becomes  necessary 
to  inquire  as  to  the  effect  of  the  judgment,  quod  computet,  and 
how  far  a  defendant  who  has  suffered  such  a  judgment  to  go 
against  him,  is  precluded  from  availing  himself  of  a  defence 
which  he  might  have  had  the  advantage  of,  by  filing  a  proper 
plea  in  bar  before  the  Court. 

The  judgment  to  account,  as  before  remarked,  is  merely  inter- 
locutory. It  establishes  nothing,  except  the  defendant's  liability 
to  account.  This  he  cannot  afterwards  deny  before  the  auditors, 
nor  can  he  discharge  himself  from  rendering  an  account  by  proof 
that  he  has  before  fully  accounted,  or  of  any  other  fact  which 
shows  that   he   is   not   then    indebted    to  the  plaintiff.     He  may 

(flj     Xo  formal  pleadings  to  be  filed  before  such  auJitors.    Laws  1861,  p.  9. 
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sliow  by  bis  account  tbat  tbe  plaintiff  bas  been  fully  paid,  or 
tbat  be  owes  bim  notbing,  but  be  is  bound  to  sbow  it  in  tbat 
way,  and  cannot  allege  a  fact  and  tbereby  escape  from  rendering 
an  account.  By  filing  tbe  plea  of  plene  computavit  before  tbe 
court,  tbe  defendant  would,  if  tbe  issue  was  found  in  bis  favor, 
be  entitled  to  a  judgment  against  tbe  plaintiff  for  costs,  and  tbe 
plaintiff  would  be  driven  to  seek  redress  in  anotber  form  of 
action,  altbougb  tbe  proof  should  sbow,  tbat  a  large  sum  bad 
been  admitted  to  be  due  bim  upon  sucb  accounting. 

Tbe  difference  between  tbe  proof  necessary  to  sustain  tbe  plea 
oiplene  comj)Uia'Git  on  tbe  part  of  tbe  defendant,  and  tbat  wbicb 
is  requisite  to  sustain  tbe  issue  of  nothing  in  arrest,  is  tbis  :  In 
tbe  former  case,  tbe  defendant  must  sbow  an  actual  settlement 
or  accounting  between  tbe  parties  and  a  balance  struck,  it  mat- 
ters not  in  favor  of  Avbicb  party,  wbile  in  tbe  latter  case,  be  must 
sbow  by  an  exbibition  of  tbe  accounts,  tbat  notbing  is  due  tbe 
plaintiff.     Pickett  -y.  Pearsons,  17  Verm.  470. 

By  omitting  to  file  tbe  plea  of  ple7ie  computat)it ^  tbe  defendant 
loses  tbe  benefit  of  a  settlement  wbicb  may  bave  been  made,  and 
is  compelled  to  account  anew  before  tbe  auditors,  Tbey  are  not 
bound  by  tbe  accounting  wbicb  tbe  parties  may  bave  bad,  though 
if  the  parties  bad  agreed  upon  particular  items  of  tbe  account, or  if 
rests  bad  been  made  in  a  running  account  at  particular  periods 
and  balances  struck,  but  no  final  accounting  of  all  the  dealings 
of  the  parties  had  taken  place,  and  tbe  auditors  would  no  doubt  be 
concluded  by  the  balances  as  struck  by  the  parties  ;  and  it  would 
be  their  duty,  if  such  balance  remained  unpaid,  to  carry  them 
into  the  future  account.  Smith  T).  Brush,  before  cited  ;  also  16 
Verm.  169.  So  in  this  case,  although  it  was  not  competent  for 
Lee  to  prove  before  the  auditors,  that  he  had  a  final  settlement 
with  Abrams,  and  thereby  discharge  himself  from  bis  liability  to 
account,  yet  be  was  at  liberty  to  prove  as  be  did,  that  he  had 
paid  Abrams  $900  since  tbe  dissolution;  and  when  tbe  auditors 
found  upon  a  statement  of  the  accounts  of  tbe  parties,  that  part 
of  tbis  |900  was  paid  on  account  of  the  plaintiff's  interest  in 
tbe  matters  about  which  the  defendant  was  adjudged  to  account, 
it  was  their  duty  to  deduct  such  part  from  the  sum  due  the  plain- 
tiff. Tbey  made  such  deduction,  and  showed  by  a  statement  of 
tbe  accounts  and  their  report,  that  nothing  was  due  the  plaintiff. 
The    court,  however,    disregarding    the    credits    allowed  tbe  de- 
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fenclant,  gave  judgment  against  him  for  $425,     In  tliis  we  think 
there  was  error. 

The  judgment,  guod  computet,  did  not  determine  that  the  $900 
mentioned  in  the  declaration  was  paid  on  account  of  the    goods 
in  the  store,  and  the  accounts  on  the  store  books  for  goods    sold. 
The  defendant   admitted  nothing  upon  that  subject  by   suffering 
such    a  judgment  to  go  against  him.     The  rights  of  the  parties 
were  precisely  the  same,  as   if  the    declaration  had  been  silent 
upon  the  subject  of  the  sale  of  the  store  goods  and   accounts    to 
the  defendant.     That  part   of  the  declaration  was  surplusage, 
and   really  had  nothing  to  do  with  the  case.     It  was  surely  com- 
petent for  the  defendant,  when  called  upon,  to  account  for  certain 
money,    produce,    bills    and   notes  in  which  the  plaintiff  had  an 
interest,   to  show  that  the  plaintiff  had   received  all  that  he  was 
entitled  to  ;  and  it  would  be  strange  indeed,  if  the  defendant  was 
to  be  precluded  from  showing  that  fact,  because  the  plaintiff  had 
thought   proper  to  insert  in  his  declaration  a  matter  that  had  no 
business  there.     The  authorities  all  agree,  that  the  plea  of  pay- 
ment may  be  interposed  before  the  auditors,  and  that   it  cannot 
be  pleaded  in  bar  before  the  court,  unless  the  payment  has  been 
received  in  satisfaction,  when  it  would  amount  to  a  settlement  of 
the  account.     In  this  case  it  was  not  allowable  for  the  defendant 
to  plead  before  the  auditors,  that  the  $900  paid  the  plaintiff,  was 
received  by  him   in  full  discharge  and  satisfaction  of  his  interest 
in  the  money,  produce  and  bills,  and  thereby  avoid  accounting 
in  reference  to  those  matters  ;  but  he  was  obliged  to  account,  and 
when  he  did  so,  was  entitled  to  claim  credit  for  all  the  money  that 
he  could  show  that  he  had   paid  the  plaintiff  whether  it  was  paid 
upon  a  final  settlement  between  the  parties,  or  without  any  isefc- 
tlement.     By  omitting   to  plead  the   receipt  of  money   by  the 
plaintiff,  in  satisfaction   of  his  interest  in  the  subject  matter  of 
the  account,    the   defendant   lost   the  benefit  of  the  purchase  or 
settlement,  if  any  had  been  made,  but  he  did  not  lose  the  benefit 
of  the  money  he  had  paid.     The   plaintiff  cannot  be   permitted 
to   say  to   the  defendant  in  one  breath,  you  must  account  to  me 
for  my  interest  in  certain  property,  and  in  the  next,   refuse  the 
defendant  credit  for  any  money  he  may  have  paid,  because  it  was 
received  by  the   plaintiff  in   discharge   and   satisfaction   of  his 
interest  in  such  property.     The    case  will    be  better  understood, 
y  laying      entirely    out  of  view  what  is  said  in  the  declaration, 
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about  a  sale  of  the  store  goods  and  accounts  to  the  defendant  for 
$900,  for  it  is  this  allegation  in  the  declaration,  which  is  mere 
surplusage,  that  seems  to  have  embarrassed  the  case.  The  case 
then  is  this  :  The  defendant  is  called  upon  to  account  for  certain 
produce, &c.  He  omits  to  plead  a  matter  before  the  court  which, 
if  true,  would  have  discharged  him  from  rendering  such  account, 
and  thereupon  judgment,  qicod  computet,  passes  against  him. 
In  rendering  his  account  before  the  auditors,  he  claims  a  credit 
for  $900,  which  he  shows  that  he  has  paid  the  plantiff.  This 
he  certainly  has  the  right  to  do,  and  this  is  the  whole  case  on  the 
part  of  the  defendant.  The  plaintiff,  however,  says  you  paid  me 
this  $900  for  something  else,  and  the  question  is  then  for  the 
first  time  raised  by  the  plaintiff,  as  to  what  account  the  $900  was 
received  upon.  The  auditors  inquire  into  this  fact,  and  find  that 
part  of  it  was  paid  on  account  of  the  plaintiff's  interest  in  the 
property  about  which  the  account  is  sought,  and  upon  giving 
the  defendant  credit  for  that  part,  they  find  that  the  defendant  is 
not  in  arrear.  When  the  case  is  vicAved  in  this  light,  which  is 
really  the  whole  of  this  branch  of  it,  no  one  can  doubt  that  the 
auditors  properly  gave  the  defendant  credit  for  so  much  of  the 
$900,  as  properly  applied  to  the  matters  for  which  he  was 
adjudged  to  account.  In  this  case  no  formal  plea  was  filed  nor 
was  it  necessary.  The  defendant,  in  the  statement  of  the  accounts, 
was  entitled  to  credit  for  all  payments  he  had  made  on  account 
of  the  matters  about  which  he  was  sued,  without  filing  a  plea  for 
that  purpose.  Had  such  a  plea  been  filed  and  issue  taken  upon 
it,  the  issue,  according  to  the  authorities,  must  have  been  refer- 
red to  the  court  for  trial.  The  better  practice  would  seem  to  be 
for  the  parties,  in  stating  their  accounts  before  the  auditors,  not 
to  make  up  formal  pleadings,  otherwise  the  proceedings  in  this 
action  may  become  interminable. 

The  judgment  of  the  circuit  court  is  reversed,  and  in  accord- 
ance with  the  stipulation  of  the  parties,  a  judgment  will  be 
entered  in  this  court  against  the  appellee  for  the  costs  of  this 
and  the  circuit  court. 

Judgment  reversed. 
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John  Williams  et  al.^  Exrs  of  George  Trotter  deceased, 
Pltffs  in  Error,  v.  Eli  C.  Blankenship  et  al.,  Admrs  of  Archi- 
bald Trailor,  deceased,  Lefts  in  Error. 

ERROR  TO  SANGAMOX. 

A  probate  justice  of  the  peace,  wheu  acting  in  that  capacity,  must  affix  the  sea 
oCthat  court  to  the  process  issued  by  him ;  when  acting  as  an  ordinary  justice,he ' 
is  governed  by  the  rules  applicable  to  proceedings  before  such  officer. 

Justices  of  the  peace, in  actions  against  executors  or  administrators,  haye  only  ju- 
risdiction to  the  amount  of  twenty  dollars.  Consent  cannot  confer  jurisdiction(ffl) 

The  opinion  of  tlie  Court  contains  a  statement  of  tlie  case.  The 
judgment  appealed  from  was  rendered  by  Davis,  Judge,  at  the 
January  term,  1850,  of  the  Sangamon  Circuit  Court. 

Lincoln  &  Herndon  for  Pltffs  in  Error. 

Justices  of  the  peace  have  jurisdiction  only  where  the  statute 
gives  it,  and  as  against  executors  or  administrators,  where  the 
claim  falls  below  twenty  dollars.  R.  S.,  p.  316,  §  11 ;  1  Scam., 
249  ;  3  Gilman,  286  ;  5  Pike,  385  ;  R.  L.  of  1833,  p.  415. 

This  judgment  was  for  fifty  dollars,  therefore,  the  court  below 
had  no  jurisdiction,  and  the  judgment  is  void.  1  Scam.,  249  ; 
3  Gilman,  286  ;  1  Scam.,  237. 

S.  T.  Logan  for  Defts  in  Error. 

Treat,  C.  J.  The  administrators  of  Trailor  brought  a  suit 
against  the  executors  of  Trotter.  The  process  was  in  the  pre- 
scribed form  of  a  justice's  summons,  and  was  subscribed  "  Thomas 
Moffett,  Pro.  Justice  Peace.  L.  S."  After  a  hearing  of  the  par- 
ties, he  rendered  a  judgment  in  favor  of  the  administrators,  for 
$43.18.  He  kept  a  separate  docket  for  the  entry  of  suits  before 
him  as  a  justice  of  the  peace,  in  which  the  proceedings  and  judg- 
ment in  this  case  were  entered.  He  supposed  that  he  had  juris- 
diction of  the  action  as  an  ordinary  justice  of  the  peace,  and  con- 
sidered himself  as  acting  in  that  capacity.  A  citation  subsequent- 
ly issued  out  of  the  county  court,  requiring  the  executors  to  show 
cause  why  they  should  not  pay  the  judgment.  They  appeared 
and  moved  to  dismiss  the  proceeding,  because  the  justice  had  no 
authority  to  render  the  judgment.  The  county  court  refused 
the  motion,  and  made  an  order  directing  the  executors  to  pay  the 

(a)    This  case  explained.    Miller  vs.  McCray,  37  Ul.  R.  429. 
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jndgment.     They  appealed  to  the  Ch'cuit  Court,  and  that   Cour 
on  an  agreed  state  of  facts,  as  before  set  forth,  affirmed  the  order 
of  the  countj  court.  The  executors  assign  that  decision   for  error 
The  only  question  in  the  case  is,  whether  the  officer  rendering 
the  judgn^ent  had  jurisdiction  of  the  action ;  and  that  depends 
altogether  on  the  fact,  in  what  capacity  he  was  acting.     If  in  the 
exercise  of  his  functions  as  judge  of  the  probate  court  his  right 
to  hear  the  case  and  enter  the  judgment  cannot  be    questioned  ; 
but,  if  in  the  character  of  a  justice  of  the  peace,  there  was  an 
excess  of  jurisdiction,    and  the  judgment    is  a  nullity.      It  was 
decided  in  the  case  of  Dunlap  -y.  Ennis,  3  Gilman,   286,  that  the 
powers  of  a  probate  justice  are  of  a  two-fold  character ;  first,  he 
is  to   perform  the  duties  pertaining  to    the  probate    court,  and 
when  acting  in  that  capacity  he  must  affix  the  seal  of  that  court  to 
the  process  issued  by  him,  or  his  private  seal,  where  no  public  seal 
has  been  provided  ;  second,  he  is  vested  with  the  jurisdiction  of 
justices  of  the  peace  in  civil  cases,  and  when  exercising  these  pow- 
ers, he  is  to  bo  governed  by  the  rules  applicable  to    proceedings 
before  such  officers.  Applying  the  principle  of  that  decision  to  this 
case,  it  is  manifest  that  the  officer  was  not  acting  in  the  capacity  of 
judge  of  the  probate  court,  but  was  acting  strictly  in  the  character 
of  a  justice  of  the  peace.     The  seal  of  the  probate  court  was  not 
attached  to  the  process,  and  the  proceedings  were  entered  in  the 
docket  kept  by  him  as  a  justice  of  the  peace.     Besides,    he  con- 
sidered himself  as  engaged  in  the  discharge    of  duties  properly 
belonging  to  an  ordinary  justice.     There  is  nothing  in  the  case  to 
indicate  that  he  was  exercising  any  authority  vested  in  him  as 
judge  of  the  probate  court. 

The  only  remaining  inquiry  is,  bad  he  jurisdiction  of  the  case 
as  a  justice  of  the  peace.  The  statute  ,  after  conferring  jurisdic- 
tion in  general  terms  on  justices  of  the  peace,  in  all  actions  for 
the  recovery  of  debts  and  demands,  in  which  the  amount  claimed 
does  not  exceed  one  hundred  dollars,  and  for  which  debt^  or 
assumpsit  will  lie,  declares  that  they  shall  also  have  jurisdiction 
"  in  all  actions  in  which  an  executor  or  administrator  is  plaintifl 
or  for  property  purchased  at  an  executor's  or  administrator's  sale, 
where  the  amount  claimed  does  not  exceed  one  hundred  dollars  ;" 
and  "in  all  actions  in  which  an  executor  or  administrator  is  defend- 
ant, where  the  amount  claimed  does  not  exceed  twent}  dollars.' 
R.  S.,  ch.  59,  §  17.     If  these  two  clauses  had  been  left  out  of  the 
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Statute,  the  preceding  provisions  might  be  construed  as  conferring 
jurisdiction  on  justices  of  the  peace,  in  actions  by  or  against 
executors  or  administrators,  to  the  extent  of  one  hundred  dollars  ; 
but  being  introduced,  they  must  be  understood  as  qualifying  and 
restraining  the  operation  of  the  general  provisions,  to  cases  in 
which  neither  executors  nor  administrators  are  parties.  As  the 
law  stood  before  the  revision,  justices  of  the  peace  had  jurisdic- 
tion of  actions  against  executors  and  administrators,  to  the  amount 
of  twenty  dollars.  From  the  manner  in  which  previous  laws 
were  incorporated  into  the  Revised  Statutes,  we  are  satisfied  the 
Legislature  did  not  design  to  increase  the  jurisdiction  of  justices 
in  this  respect.  The  justice,  therefore,  exceeded  his  jurisdiction. 
The  fact  that  the  parties  appeared  before  him  and  contested  the 
merits  of  the  case,  can  have  no  bearing  on  the  proper  decision  of 
his  question.  It  is  a  familiar  doctrine  that  consent  cannot  con- 
fer jurisdiction. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs 
against  the  administrators  to  be  paid  in  due  course  of  administra- 
tion. 

Judgment  rel)ersed. 


m  ♦■   ^— ■&-»— 


William  B.  Wahren,   Pltf  in  Error,  v.  George  M.  Chambers, 
ef  aL,  Defts  Error, 

ERROR  TO  MORGAN. 

When  defendants  who  are  sued  as  partners  upon  an  instrument  in  writing,  file  a 
pica  verified  by  atlidavit  denying  its  execution,  such  plea  also  puts  in  issue  the 
fact  of  joint  liability. 

In  all  cases,  whether  the  action  be  upon  contracts  express  or  impliedin  writing 
by  parol,  defendants  who  are  sued  as  partners,  can  only  put  that  fact  in  issue 
.     by  a  plea  in  abatement,  specially  denying  the  partnership  orjoint  lial)ility. 

When  such  a  plea  in  abatement  is  filed  the""burth  en  of  proving  the  partnership 

■   devolves  on  the  plaintifi". 

If  several  are  sued  upon  an  instrument  in  writing,  and  wish  to  deny  their  joint 
liability,as  well  as  the  execution  of  the  instrument,  the  joint  liability  of  all  will 
be  admitted,  who  do  not  join  in  the  afhilavit  denyingthe  execution  of  the 
writing. 

But  if  the  joint  liability  is  put  in  issue  by  a  plea  in  abatement,  it  will  be  sufficient 
to  verify  the  plea  by  the  affidavit  of  one  of  the  defendants,  or  a  third  person. 

This  action  was  commenced  in  assumpsit,  in  the  Morgan  Cii:- 
cuit  Court,  by  the  plaintiff  in  error  against  the  defendant.     The 
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defendants  filed  the  plea  of  the  general  issue,  verified  bj  the 
aflBdavits  of  all  the  defendants.  At  the  trial  the  plaintiff  insisted 
that  he  was  not  bound  to  prove  the  partnership,  that  fact  not 
having  been  put  in  issue  bj  the  plea.  This  position  was  con- 
troverted by  the  defendants,  who  insisted  that  the  plea  of  non- 
assumpsit,  verified  by  oath,  put  the  partnership  in  issue,  the 
circuit  court  so  decided,  and  the  plaintiff  was  forced  to  make 
proof  of  the  partnership.  The  declaration  declared  against  the 
defendants  as  partners.  A  verdict  was  found  for  the  defendants, 
and  judgment  was  entered  accordingly.  The  cause  was  heard 
before  Woodson,  Judge,  and  a  jury,  at  September  term,  1850. 
The  questions  raised  upon  the  instructions,  not  having  been  con- 
sidered by  this  court,  are  omitted  in  the  statement. 

M.  McCoNNELL  andWM.  H.  Heendon,  for  Pltfi"  in  Error. 

If  the  plea  is  the  general  issue,  it  is  insuflicient  and  uncertain. 
The  plea  should  set  out  some  facts,  so  as -to  let  the  court  judge, 
as  to  the  law  arising  upon  those  facts,  as  to  what  constitutes  a 
partnership,  and  of  the  liability  for  the  act  of  one.  3  Kent's 
Com.,  23,  40,  43,  44,  and  46  ;  15  Conn.,  57  ;  7  Iredell,  4. 

If  the  plea  is  the  general  issue,  proof  of  partnership  is  unne- 
cessary.    R.  S.,  p.  233,  §8  ;  2  Gilman,  715. 

The  statute  required  that  a  plea  in  abatement,  verified  by  affi- 
davit, shall  be  filed  to  put  the  partnership  in  issue.  And  if  a 
plea  in  abatement  was  designed,  it  was  waived  by  filing  it  with 
the  general  issue.  Both  cannot  be  pleaded  at  once.  1  Chitty's 
PI.,  457-8  ;1  Green's  Iowa  Ref.,  165  ;  1  Eng.  Ark.,  173. 

D.  A.  SivuTH,  for  Defts  in  Error. 

Trumbull,  J.  The  declaration  in  this  case  is  in  assumpsit 
against  the  defendants  as  partners,  and  contains  only  the  com- 
mon count  for  money  paid  and  advanced.  The  defendants 
pleaded  the  general  issue,  and  annexed  thereto  their  affidavits 
of  its  truth. 

The  record  shows  that  the  money  was  paid  to  one  of  the 
defendants,  and  the  point  in  controversy  was,  as  to  the  liability 
of  the  other  defendants  with  him  as  partners.  Both  parties 
offered   evidence   upon  the  question  of  partnership,  and  the  jury 
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found   a  verdict   for  the  defendants,  who  had  judgment  accord- 
ingly. 

The  correctness  of  the  proceedings  in  the  case,  depends  upon 
the  construction   of  kScc.  8,  Ch.  40,  R.  S.,  which  dechires :  "  In 
actions   upon  contracts  express  or  implied,  against  two  or  more 
defendants,  as  partners,  or  joint  obligors  or  payors,  proof  of  the 
joint  liability  or  partnership  of  the  defendants,  or  their  christian 
or  surnames  shall  not,  in  the   first  instance,  be  required,  to  enti- 
tle the  plaintiff  to  judgment,  unless  such  proof  shall  be  rendered 
necessary  by  pleading  in  abatement,  or  the  filing  of  pleas  deny- 
ing  the   execution    of  such   writing,   verified  by   affidavit,    as 
required  by  law."     The  foregoing  section,    as  incorporated  into 
the  Revised  Statutes,  is  a  literal  copy  of  the  second  section  of  an 
"Act  regulating  evidence  in  certain  cases,  "  approved  February 
ITth,  1841,  except  that  in  the  original  act  the  section   concludes 
with  the  words,  "   as  required  by  the  act  concerning  practice  in 
courts    of   law,  approved    January  twenty-ninth,  one  thousand 
eight  hundred  and   twenty  seven,"   in   the  place  of    the  words 
"  as  required  by  law, "  which  conclude  the  section  in  the  Revised 
Statutes.     The  change   of    these  words  cannot  in  the  least  alter 
the  construction  to  be  put  upon  the  act.     It  is  clear,  therefore, 
that   the  phrase,  ''  the   filing    of  pleas  denying  the  execution  of 
such   writing,  "  has  reference   to  the  plea  required  to  be  filed  by 
Sec.  14,  Ch.  83,  R.  S.,  to  put  in  issue  the  genuineness    of   an 
instrument  of  writing    upon  which  suit  is  brought.     This  court 
so  understood  and  treated  the  words  under  consideration  in  the 
case  of  Stephenson  i).  FarnsAvorth-,  2  Gil.,  715. 

It  was  held  in  that  case,  that  the  statute  in  question "  was 
intended  to  change  the  rule  of  evidence  respecting  the  proof  of 
partnership,  and  place  it  on  the  same  footing  with  the  proof  of 
the  execution  of  written  instruments." 

This  language  of  the  court,  must  of  course  be  understood  with 
■  reference  to  the  case  then  under  consideration,  and  as  applying 
only  to  a  case  where  the  action  is  brought  upon  an  instrument 
of  writing,  the  execution  of  which,  is  put  in  issue  as  required  by 
the  practice  act.  When,  therefore,  the  defendants,  who  are  sued 
as  partners  upon  an  instrument  of  writing,  file  a  plea  verified  by 
affidavit,  denying  its  execution,  such  plea,  according  to  the  stat- 
ute, also  puts  in  issue  the  fact  of  the  joint  liability  of  the  defend- 
ants. 
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In  all  cases,  except  wlien  the  foundation  of  the  action  is  an 
instrument  of  writing,  the  execution  of  Avhich  is  denied  by  plea 
verified  by  affidavit,  whether  the  action  be  upon  contracts  ' 
express,  or  implied  in  writing  or  by  parol,  defendants  who  are 
sued  as  partners  can  only  put  in  issue  that  fact  by  filing  a  plea  in 
abatement,  especially  denying  the  partnership  or  joint  liability,  (o) 

In  this  case  no  such  plea  was  filed,  consequently  all  the  evi- 
dence upon  the  subject  of  the  partnership  of  the  defendants  was 
improperly  admitted  to  go  to  the  jury,  as  no  such  question  was 
in  issue. 

The  Legislature  has  an  undoubted  light  to  change  the  rules  of 
evidence  and  to  declare  that  a  fact  which  the  plaintiff,  to  entitle 
himself  to  recover  at  the  common  law,  ^vould  have  been  obliged 
to  prove  in  the  first  instance,  shall  be  taken  as  admitted,  unless 
its  existence  is  denied  by  the  defendants  in  a  particular  manner. 
When  the  plea  in  abatement  is  filed,  the  burden  of  proving  the 
partnership  devolves  on  the  plaintiff,  as  was  the  case  at  the  com- 
mon law,  when  the  general  issue  simply  was  pleaded. 

When  several  are  sued  upon  an  instrument  of  writing,  and 
they  wish  to  deny  then-  joint  liability  as  well  as  the  execution  of 
the  writing,  according  to  the  case  of  Stephenson  -y.  Farnsworth, 
the  joint  liability  of  all  the  defendants  will  be  admitted,  who  do 
not  join  in  the  affidavit  denying  the  execution  of  the  writing. 

The  rule,  however,  would  be  different,  when  the  joint  liability 
was  put  in  issue  by  plea  in  abatement.  In  such  a  case  it  would 
be  sufficient  to  verify  the  plea  by  the  affidavit  of  one  of  the  de- 
fendants, or  a  third  person. 

In  the  view  taken  of  this  case,  it  becomes  unnecessary  to  pass 
upon  the  sufficiency  of  the  evidence  to  warrant  the  verdict  of  the 
jury,  but  we  have  looked  into  the  proofs  as  contained  in  the 
record,  and  are  satisfied  that  a  verdict  the  other  way  would  have 
been  quite  as  consistent  with  the  evidence. 

As  the  plea  required  to  put  the  partnership  of  the  defendants 
in  issue,  though  in  form  in  abatement,  goes  to  the  merits  of  the 
case  and  defeats  forever  the  right  of  actions  against  the  defend- 
ants jointly,  and  as  both  parties  treated  the  plea  filed  on  the 
former  trial  as  putting  this  fact  in  issue,  it  will  be  proper  when 
the  case  comes  off  again  before  the  Circuit  Court,  to  allow  the 

(ft)  Dwiglit  vs.  Ne-sreU,  15  111.  R.  336  and  note  ;  Gordon  vs.  Bankard,  37  III.  K.  1471; 
Siltlsou  vs.  Hill,  IS  111.  R.  263  ;  Shuleldt  vs.  Seynaour,  21  111.  R.  525  ;  Ring  vs.  Haines, 
23  ill.  R-  -^4^  ;  McKinno3'  ''"s-  I'eck,  28  111.  R.  177.  What  proof  necessary  when  some 
of  defendants  who  are  sued  jointly  file  plea  verified  by  affidavit.  Began  vs-  Singer,  il 
m.  n.!>^. 
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defendants  to  withdraw  tlie  plea  filed,    and  deny  their  partner- 
ship by  plea  in  abatement,  if  they  shall  be  so  advised. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 

Judgment  retiersed. 

Treat,  C.  J.  I  do  not  concur  in  the  construction  put  upon 
the  statute.  In  my  opinion,  it  was  the  real  design  of  the  legis- 
lature to  permit  defendant  to  put  in  issue  the  question  whether 
they  are  liable  as  partners,  either  by  plea  in  abatement  or  in  bar, 
the  truth  thereof  being  verified  by  affidavit. 


»»  e  ^« 


John  M.  McConnel,  Appellant,  v.  Joshua  Gibson,  et  al.^ 
Appellees. 

APPEAL  FROM  CASS. 

The  Court  will  look  at  the  material  averments  of  a  bill  and  from  thence  deter- 
mine its  true  character,  and  il'the  averments  sliow  that  the  complainant  is  en- 
titled to  relief,  and  the  payer  will  authorize  the  Court  to  grant  the  relief  which 
he  shows  himself  entitled  to  claim,  no  matter  what  name  is  given  to  the  bill. 

A  commissioner  in  chancery,  appointed  to  sell,  cannot  become  a  purchaser  at  his 
own  sale,  eithei  in  his  own  name  or  in  the  name  of  a  third  i^ersou  ;  if  he  should 
do  so,  the  sale  will  be  set  aside  at  the  instance  of  the  person  whose  rights  have 
been  sold,  if  the  application  for  that  purpose  is  made  within  reasonable  time. 

A  fiduciary  cannol  be  both  seller  and  buyer  at  the  same  time,  and  a  sale  under 
su?h  circumstances  may  be  avoided,  but  not  by  the  fiduciary. 

A  sale  fraudulently  made",  on  a  day  difierent  from  that  named  in  the  notice  of 
sale,  would  furnish  ground  for  setting  aside  the  sale. 

A  bill  which  seeks  to  set  aside  a  sale^  and  an  order  continning  such  sale  upon 
the  ground  of  fraucl,if  filed  within  a  I'easonable  time  after  the  iraudis  discover 
ed  is  not  obnoxious  to  a  demurrer. 

•  This  was  a  suit  in  chancery  brought  by  Saunders  as  treasurer 
ofT.  18N.,R.  12  W.,  of  Cass  county,  against  W.  W.  Babb, 
and  this  appellant  and  others,  in  the  Cass  Circuit  Court,  to  fore- 
close a  mortgage,  given  by  Babb  to  one  John  T.  Jones  who  was 
school  commissioner  of  Morgan  county.  Said  mortgage  is  set 
out  in  this  record  and  is  upon  a  tract  of  land  in  T.  15  N. ,  R. 
12  W. 

The  appellant  was  made  a  party  to  this  suit,  and  it  was 
charged  that  Babb,  subsequently  to  the  giving  of  the  mortgage 
to  Jones,  had  given  a  mortgage  to  the  appellant  upon  the  same 
land. 


fa  iU;>(^X 
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Appellant  filed  liis  answer  to  said  bill  and  alleged,  that  he  had 
a  mortgage  given  by  Babb  and  set  it  out,  showing  that  the  land 
named  in  his  mortgage  was  in  T.  18  N.,  R.  12  W. 

The  bill  filed  by  Saunders  set  out  the  same  land  described  in 
McConnel's  mortgage,  and  a  decree  was  subsequently  rendered 
in  the  case  to  sell  the  land  described  in  McConnel's  mortgage  to 
pay  the  debt  due  to  Jones,  and  no  notice  was  taken  of  the  fact 
that  the  land  mortgaged  to  Jones  was  a  different  tract  of  land, 
and  did  not  appear  from  Jones'  mortgage  to  be  situated  in  Cass 
county.  A  final  decree  to  sell  said  land  was  made  at  the  May 
term  of  the  Cass  Circuit  Court  in  1811,  and  one  Edward  Tull 
was  appointed  Master  in  Chancery  to  sell  said'  land.  At  the 
October  term,  1811,  Tull  reported  that  he  had  sold  the  land  to 
one  Lippincott  for$950.00U,  and  paid  Jones'  debt  and  costs  with 
the  money,  but  had  not  made  a  deed  to  the  purchaser.  At  the 
May  term,  1843,  one  Atwater  was  appointed  to  complete  said 
sale  by  making  a  deed  to  Lippincott.  At  the  May  term,  1845, 
of  said  Court,  Atwater  reported  that  he  had  completed  said  sale 
by  the  making  of  a  deed,  which  report  Avas  approved  by  the 
Court,  and  thus  on  the  19th  of  May,  at  said  May  term,  the  decree 
of  sale  was  finally  carried  into  effect,  and  the  suit  was  ended. 
On  the  7th  of  March,  1849,  McConnel  and  Babb,  two  of  the 
original  defendants  in  said  cause,  filed  this  bill,  called  by  them 
a"  petition,"  in  the  Cass  Circuit  Court,  praying  that  the  orders 
of  the, Court,  approving  the  making  of  the  sale  and  of  the  deed 
be  reviewed,  and  that  they  be  set  aside,  for  the  following  causes  : 
1st,  Said  petitioners,  long  after  the  19th  of  May,  1845,  and  not 
before,  ascertained  that  said  Tull,  who  had  been  appointed  by 
the  Court  to  sell  said  land,  had  fraudulently  and  falsely  reported 
to  the  Court,  that  he  had  advertised  said  land  in  the  nearest 
newspaper,  and  had  sold  it  to  Lippincott  on  the  27th  of  September, 
1841,  as  the  highest  bidder,  when  in  fact  Tull  was  himself 
secretly  the  purchaser,  and  knocked  it  down  to  Lippincott  fraudu- 
lently, and  that  the  land  was  advertised  in  a  newspaper  out  of  the 
county  55  miles  distant,  when  there  was  a  nearer  paper  25  miles  dis- 
tant ;  and  that  no  money  was  paid  for  the  land.  2d,  The  land 
was  sacrificed  at  the  sale  by  Tull,  which  was  made  at  a  different 
time  and  place  than  that  specified  in  the  notice  of  sale.  That 
these  facts  were  unknown  a.t  the  time  and  have  been  recently 
discovered. 

ILL.  REP. — ^xn. 9 
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The  defendants  severed  in  their  defence,  some  of  whom 
demurred,  one  moved  to  dismiss,  and  another  pleaded,  that  more 
than  five  years  had  elapsed  between  the  final  decree,  and  the 
filing  of  the  petition.  The  circuit  court,  Woodson,  Judge,  pre- 
siding, at  March  term,  1850,  dismissed  the  bilL 

M.  McCoNNELL,  for  Appellant. 

This  petition  should  be  regarded  as  an  original  bill  in  the 
nature  of  a  bill  of  review,  impeaching  the  order  of  the  Court 
affirming  the  sale  and  deed,  for  fraud,  which  bill  may  be  filed 
without  leave  of  the  Court.  Storv's  Pleading  in  Equity,  p.  340, 
§  426,  and  note  2,  also  p.  342,  §  428. 

The  limitation  fixed  as  to  the  time  for  sueing  out  a  writ  of 
error,  has  no  application  to  this  case.  This  bill  is  not  filed  to 
reverse  the  order  of  the  Court,  for  anything  apparent  of  record. 
Story's  Pleading  in  Equity,  p.  325,  §  410,  and  pages  583-4, 
§  575,  also  p.  591,  §  784  ;  Hawley  v.  Cramer,  4  Cowen,  p.  718  ; 
Coxe  V.  Smith,  4  John  Ch.  Rep.  271  ;  Hanison,  admtr,  &c.,  v. 
I»icket,  2d  Hill,  353. 

The  allegations  of  the  bill,  being  that  the  officer  of  the  Court 
of  Chancery  had  been  guilty  of  fraud  in  the  sale  of  the  land,  and 
had  become  the  purchaser  at  his  own  sale,  at  a  reduced  price,  to 
the  injury  of  defendant  Babb,  who  owned  the  land,  and  of 
McConnell  a  mortagee,  the  facts  not  coming  to  their  knowledge 
until  the  filing  of  this  bill ;  and  all  these  allegations  '  being 
admitted  by  the  pleadings,  the  bill  should  not  have  been  dis- 
missed, but  the  sale  should  have  been  set  aside.  4  Cowen's 
Rep.,  p.  781  ;  4U.  S.  Condensed  Rep.,  142  :  3  Oilman's  Rep., 
2.,  Story's  PI.  in  Equity,  p.  625,  §  815. 

Wm.  Thomas  for  Appellees. 

Caton,  J.  We  must  look  at  the  substance  of  this  bill,  and 
the  grounds  of  equity  set  up  in  it,  to  determine  its  true  charac- 
ter. It  commences  in  the  form  of  a  petition,  but  subsequently 
assumes  the  form  and  substance  of  an  original  bill  or  of  a  bill  of 
review,  and  is  by  the  pleader  sometimes  called  one  thing,  and 
sometimes  another  ;  but  we  must  look  at  the  material  averments 
of  the  bill  and  from  them  determine  its  true  character.     Although 
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me  pleader  may  have  given  it  a  wrong  name,  still  if  the  aver- 
ents  show  that  th3  complainant  is  entitled  to  relief,  and  the 
rajer  will  admit  o£  oar  granting  that  which  he  shows  himself 
ntitled  to  claim,  he  ought  not  to  be  turned  out  of  Court 
unheard. 

Although  many  of  the  supposed  irregularities  in  the  sale  and 
report  may  be  quite  unimportant,  so  far  as  the  validity  of  the 
sale  is  concerned,  yet  some  of  the  facts  stated  in  the  bill  are  of  a 
more  serious  character,  and  if  true,  must  vitiate  the  sale  and  con- 
sequently the  order  of  the  Court  confirming  the  report  of  that 
sale.  The  bill  states  substantially  that  TuU,  the  commissioner, 
was  in  fact  the  purchaser  at  his  own  sale.  That  although  Lip- 
pincott  was  the  ostensible  purchaser,  in  fact  he  purchased  not  for 
his  own  benefit,  but  for  that  of  Tull.  This,  if  true,  was  a  fraud 
in  law,  and  will  avoid  the  sale,  at  the  instance  of  the  party  whose 
property  was  sold  or  of  one  holding  under  him,  if  their  remedy 
is  sought  within  a  reasonable  time  after  the  fraud  is  discovered. 
The  law  will  not^  allow  a  man,  who  acts  in  a  fiduciary  capacity, 
to  be  both  buyer  and  seller  at  the  same  time,  (a)  It  is  true  that 
such  a  sale  is  not  absolutely  void,  for  it  may  be  confirmed  by 
the  party  whose  interest  is  affected  or  title  transferred  by  such  sale  ; 
and  this  acquiescence  may  undoubtedly  be  presumed,  by  the 
absence  of  any  complaint  for  an  unreasonable  length  of  time,  after 
the  mode  of  sale  is  known.  The  purchaser  cannot  avoid  the  sale, 
for  he  shall  not  be  allowed  to  complain  of  his  own  fraud  or  mis  - 
conduct.  These  principles  are  too  familiar  to  require  authority 
for  their  support. 

There  is  a  charge  also,  that  the  sale  was  fraudulently  made  on 
a  day  different  from  that  stated  in  the  notice,  and  different  from 
the  time  stated  in  the  report.  If  these  things  were  done  for  a 
fi-audulent  purpose,  then  they  would  afford  sufficient  ground  for 
setting  aside  the  sale  and  vacating  the  order  confirming  the 
report.      (6) 

The  true  object  of  this  bill,  is  to  set  aside  the  sale,  and  to 
review,  reverse  and  vacate  the  order  of  the  Court  confirming 
the  report  of  the  sale,  whereby  the  final  sanction  of  the  Court 
was  given  to  the  sale.  This  is  asked  upon  the  ground  of  fraud. 
The  bill  shows,  that  a  fraud  was  practiced  upon  those  interesteil 
in  the  mortgaged  premises,  and  upon  the  Court,  which,  had  it 
been  known  to  the  Court  at  the  time,  would  have  prevented  th;-t 

(a)     Thorp  vs.  McCiiUum,  1  Gil.  R.  62C  and  note. 
\b)     Stewart  vs.  Cross,  5  Gil   R.  444. 
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court  from  making  the  order  approving  the  report  of  the  sale, 
and  would  have  induced  the  court  to  have  set  it  aside.  This 
bill  comes  precisely  within  the  definition  of  an  original  bill  in 
the  nature  of  a  bill  of  review,  as  laid  down  by  this  court  in  the 
case  of  Gregg  etal.,  v.  Gear,  3  Gilman,  2  ;  and  in  Story's  Eq. 
PI, ,  §426.  The  bill  was  filed  in  a  reasonable  time  after  the  fraud 
was  discovered.  It  was  there! ore  not  obnoxious  to  the  demurrer. 
The  same  relief  substantially  might,  and  undoubtedly  would 
have  been,  obtained  by  a  purely  original  bill,  setting  forth  the 
fraud,  and  seeking  to  set  aside  the  sale  alone,  without  asking  to 
have  the  final  order  of  the  court  approving  of  the  report  and 
confirming  the  sale  to  be  reviewed  and  reversed  ;  for  a  decree 
setting  aside  the  sale,  would  necessarily  have  destroyed  the  efi"ect 
of  that  final  order.  The  diflFerence  between  such  a  bill  and  the 
one  before  us,  is  only  nominal  when  founded  upon  such  facts  as 
are  stated  here. 

The  authorities  above  referred  to,  show  that  the  leave  of  the 
court  was  not  necessary  to  file  the  bill.  It  should  not  therefore 
have  been  dismissed  for  that  reason. 

So  of  the  objection  as  to  parties.  The  bill  shows  that  all  who 
could  have  had  any  interest  adverse  to  the  relief  sought,  or 
indeed  in  the  question  at  all,  were  brought  in. 

The  decree  of  the  circuit  court  is  reversed  with  costs  and  the 
suit  remanded  with  leave  to  the  defendants  to  answer  to  the 
merits  of  the  bill. 

Decre(  reversed. 


Samuel  Wiggins,    Pltff  in  Error,  t.  Edward  Lusk,  Deft  in 
Error. 

ERROR  TO  MORGAN. 

In  an  action  of  ejectment,  the  patent  is  conclusive  evidence  of  title,  higher  and 
better  tliun  a  register's  certificate  ol  prior  purchase.  In  equity,  a  certilicate 
of  purchase  will  prevail  against  a  patent,  if  the  right  on  which  it  is  based  is 
prior  in  point  of  time,  to  that  on  which  the  patent  is  founded. 

To  render  a  deed  operative  to  pass  title,  in  addition  to  signing,  sealing  and  ac- 
knowledging, delivery  and  acceptance  are  essential  to  its  validity. 

AVhere  adeed  after  being  acknowledged  was  retained  l)y  the  grantor  and  found 
among  his  papers  after  his  decease,  it  could  not  become  operative  by  a  deliv- 
ery after  his  death. 
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This  case  is  fully  stated  in  tlie  opinion  of  the  Court.  The 
judgment  was  rendered  by  Woodson,  Judge,  at  September  term, 
1850,  of  the  Morgan  Circuit  Court,  and  the  plaintiff  below 
appealed.  The  errors  assigned,  are,  the  receiving  the  testimony 
of  Waldo,  stating  conversations  between  the  witness  and  I.  J.  C. 
Smith,  at  the  time  the  deed  was  executed  by  said  Smith,  to 
McDowell ;  the  receiving  as  testimony  the  record  of  the  suit 
between  Edward  Lusk  and  Mary  Lusk,  against  the  heirs  of 
Smith  ;  in  deciding  that  the  plaintiff  was  only  entitled  to  recover 
an  undivided  half  of  the  land  in  controversy. 

Wm.  Thomas,  for  Pltff  in  Error. 

The  patent  to  Smith  is  conclusive  evidence  of  title.  Illinois 
Statutes  of  1838,  p.  196  ;  Wilcox  v.  Jackson,  13  Peters,  498  ; 
Bagnell -y.  Broderick,  ibid,  450  ;  Patterson  ■?),  Winn,  5  Peters, 
240. 

That  if  there  was  any  fraud  in  the  purchase  by  Smith  from 
the  United  States,  the  only  remedy  of  the  injured  party,  by 
that  fraud,  is  by  suit  in  Chancery.  Isaacs  v.  Steele,  3  Scam.,  47; 

agnell  v.  Broderick,  13  Peters,  450. 

That  Wiggins  not  being  a  party  to  the  supposed  fraud  of 
Smith,  either  in  purchasing  or  selling  the  land,  and  being  a  bo7ia 
fide  purchaser  without  notice  of  any  fraud,  is  not  affected  by  the 
fraud,  if  any  existed.  Boon  v.  Childs,  10  Peters,  210  ;  1st  Sto- 
ry's Eqt.  PL,  415  ;  Prevo.  v.  Walters,  4  Scam.,  38. 

That  neither  Wiggins  or  McDowell  being  parties  to  the  suit  in 
Chancery  in  favor  of  Lusk  and  wife,  the  record  of  that  suit  is  not 
evidence  against  them.  1  Greenleaf ,  590. 

M.    McCoNNEL,  for  Deft  in  Error. 

The  deed  from  Smith  to  McDowell  was  void,  never  having 
been  delivered.  If  not  void  for  that  reason,  it  could  not  take 
effect  until  McDowell  acted  upon  it  and  made  the  quit-claim  deed 
to  Wiggins  on  the  15th  of  March,  1839,  up  to  which  time  the 
land  remained  the  property  of  the  heirs  of  Smith,  and  therefore 
the  decree  in  favor  of  Lusk  and  wife  having  intervened,  took  all 
right  from  them  and  McDowell,  and  left  him  nothing  to  convey. 
Strobhart's  Eqt.,  349  ;  Hulick  v.  Scovil,  4  Gilman,  159, 175-6; 
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Richards  ?5.  Jackson,  5  Cowen,  617  ;  Church  v.  Oilman,  15 
Wend.,  658  ;  Jackson  v.  Phillips,  12  John  R.,  418  ;  Herbert  v. 
Herbert,  Breese,  282  ;  Church  f.  Oilman,  15  Wend.,  556  ;  Bryan 
t\  Wash.,  2  Gil.,  557. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought  b}'' 
Wiggins  against  Lusk,  to  recover  the  possession  of  eighty  acres 
of  land,  situated  in  Morgan  county.  On  the  trial,  the  possessio;i 
of  the  defendant  was  admitted,  and  the  plaintiff  introduced  the 
following  evidence  : — 1st.  A  patent  from  the  United  States  to 
Isaac  J.  C.  Smith,  dated  the  15th  of  October,  1834,  for  an  undi- 
vided half  of  the  land.  2(1.  A  certificate  of  the  Register  of  the 
land  office,  showing  the  purchase  by  Winny  Boswcll  of  the 
whole  tract,  on  the  3d  of  July,  1832  ;  and  likewise  shoAving,  that 
Smith  proved  a  right  of  pre-emption  to  the  land,  and  purchased 
an  undivided  half  thereof,  on  the  23d  of  January,  1833.  3d.  A 
deed  from  Smith  to  McDowell,  for  an  undinded  half  of  the  land 
dated  the  27th  cf  April,  1833,  and  recorded  on  the  26th  of  Octo- 
ber, 1836.  4th.  A  quit-claim  deed  from  McDowell  to  the  plain- 
tiff, dated  the  15th  of  March,  1839,  for  an  undivided  half  of  the 
land.  5th.  A  deed  from  the  defendant  and  wife  to  the  plaintiff, 
dated  the  5th  of  March,  1839,  for  an  undivided  half  of  the  land. 

The  defendant  produced  the  following  evidence  : — 1st.  A 
deed  from  Winny  Boswell  to  Isaiah  Stiles,  for  the  whole  tract, 
dated  the  15th  of  September,  1833,  and  recorded  on  the  4th  of 
February,  1834.  2d.  Proof  that  Stiles  died  intestate  in  Septem- 
ber, 1834,  leaving  the  wife  of  the  defendant  his  sole  heir  at  law. 
3d.  Proof  that  Smith  died  intestate  in  the  year  1834.  4th.  Proof 
that  when  the  deed  to  McDowell  was  acknowledged.  Smith 
stated  to  the  justice,  that  he  owed  McDowell,  who  was  his 
brother-in-law,  and  wished  to  secure  him  ;  that  he  wanted  the 
matter  kept  secret,  for  he  feared  some  claims  would  follow  him 
from  Indiana,  and  he  wished  to  place  the  property  out  of  the 
reach  of  those  having  the  claims  ;  that  McDowell,  who  resided 
in  Indiana,  or  the  eastern  part  of  this  State,  was  not  present,  and 
the  deed  was  returned  to  Smith  ;  that  after  Smith's  death,  his 
widow  intermarried  with  John  Ayers,  who  found  the  deed  to 
McDowell  among  the  papers  left  by  Smith,  at  his  decease,  in  the 
possession  of  the  widow,  and  placed  the  same  on  record,  and 
received  it  from    the  recorder.     5th.  The  record  of  a  suit   in 
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chancery  in  the  Morgan  Circuit  Court,  commenced  in  March 
1836,  in  which  the  present  defendant  and  his  wife  were  com- 
plainants, and  Ayres,  and  the  widow  and  heirs  at  law  of  Smith 
were  respondants,  and  in  which  a  decree  was  entered  requiring 
the  respondants  to  convey  to  the  complainants,  all  their  right, 
title,  and  interest  in  the  premises  now  in  dispute.  On  their  failure 
to  perform  the  decree,  the  master  in  chancery  convened  their 
interest  in  the  land  to  the  complainants. 

Upon  this  evidence,  the  court  gave  judgment  in  favor  of  the 
plaintiif,  for  an  undivided  half  of  the  land  ;  and  in  favor  of  the 
defendant,  for  the  other  half.  The  plaintiff  brings  a  writ  of 
error. 

In  this  action,  the  patent  was  conclusive  evidence  of  title  in 
Smith,  to  an  undivided  half  of  the  land.  It  was  higher  and 
better  evidence  of  title,  than  the  register's  certificate  of  a  prior 
purchase  by  Boswell.  Wilcox  v.  Jackson,  13  Peters,  498.  In 
Equity,  a  certificate  of  purchase  will  prevail  against  a  patent,  if 
the  right  on  which  it  is  based  is  prior  in  point  of  time,  to  that  on 
which  the  patent  is  founded.  Isaacs 'O.  Steele,  3  Scam.,  97.  But, 
at  law,  in  the  absence  of  fraud  in  the  obtaining  of  the  patent,  the 
title  derived  from  the  patent  is  paramount. 

If  the  deed  from  Smith  to  McDowell  was  ever  delivered,  so  as 
to  vest  the  legal  estate  in  the  latter,  and  that  estate  was  not 
defeated,  by  the  failure  to  record  the  deed,  before  the  suit  was 
commenced  by  the  heirs  of  Stiles  to  divest  the  title,  then  the 
plaintiff,  by  virtue  of  the  conveyance  from  McDoAvell  and  the 
defendant  and  wife,  acquired  the  complete  legal  title  to  the  whole 
of  the  premises  in  controversy.  In  our  opinion,  however,  there 
was  no  valid  delivery  of  the  deed  to  McDowell.  To  render  a 
deed  operative  to  pass  title,  there  must  be  something  more  than 
the  mere  signing,  sealing  and  acknowledging.  A  delivery  of 
the  deed  by  the  grantor,  and  an  acceptance  thereof  by  the 
grantee  are  essential  to  its  validity.  The  grantor  must  deliver 
the  deed  to  the  grantee,  or  to  some  one  acting  on  his  behalf.  It 
must  be  accepted  by  the  grantee,  or  by  some  one  for  him.  It 
may  be  delivered  to  a  stranger  for  the  use  of  the  grantee,  and 
the  acceptance  by  the  latter  will  be  presumed,  where  he  claims 
under  it  But  the  grantor  must  part  with  all  control  over  the 
deed.  It  cannot  take  effect  while  it  remains  in  his  possession, 
and  is  subject  to  his  control.     In  this   case,  McDowell    claimed 
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title  under  tlie  deed  and  it  was  in  the  possession  of  his  grantee. 
This  raised  the  presumption  oE  a  delivery  to,  and  acceptance  by 
him.  And  the  presumption  could  not  be  overcome,  except  by 
clear  proof  that  there  had  been  no  actual  delivery  of  the  deed  by 
the  grantor.  The  evidence  introduced  on  the  part  of  the  plain- 
tiff showed,  that  the  deed,  after  being  acknowledged,  was  retained 
by  the  grantor,  and  was  found  among  his  papers,  after  his 
decease.  The  grantee  was  not  present  when  the  deed  was  exe- 
cuted, audit  is  very  evident  that  he  was  not  aware  of  its  exist- 
ence, until  fifter  the  death  of  the  grantor.  It  is  an  irresistible 
inference  from  this  proof,  that  the  grantor  never  parted  with  the 
control  over  the  deed  ;  in  other  words,  it  eff'ectually  rebuts  any 
presumption  arising  fi'om  the  other  facts  of  the  case,  that  the  deed 
was  ever  delivered  to  the  grantor,  or  to  any  one  for  his  use.  It 
was  no  doubt,  at  one  time,  the  intention  of  the  grantor  to  convey 
the  land  to  McDowell,  but  he  died  without  carrying  the  intention 
into  eff'ect.  His  design  Avas  but  in  part  executed  ;  it  was  never  con- 
summated, so  as  to  give  the  deed  any  legal  operation.  It  could 
not  take  effect  while  it  remained  subject  to  the  control  of  the 
grantor.  It  went  into  operation  while  he  was  in  life,  if  at  all. 
If  there  was  no  deliyery  by  the  grantor,  the  deed  could  not 
become  operative  by  a  delivery  after  his  death.  It  was  mere 
waste  paper,  and  it  was  not  in  the  power  of  Ayers  to  give  it 
vitality,  by  placing  it  on  record,  or  delivering  it  to  the  ,o-rantee.  [a] 
The  case  of  Herbert  v.  Herbert,  Breese,  278,  is  strongly  in  point. 
In  that  case,  T.  F.  Herbert  executed  a  deed  to  his  brother,  J.  C. 
Herbert,  to  whom  he  was  largely  indebted,  and  had  the  same 
acknowledged  and  recorded.  The  deed  was  found  among  the 
papers  of  the  grantor  after  his  death,  and  was  delivered  by  his 
administrator  to  a  third  person.  The  Court  held  that  there  had 
been  no  valid  delivery  of  the  deed.  It  said  :  "  It  is  most  mani- 
fest that  there  could  have  been  no  delivery  of  the  deed  to  the 
grantee,  so  as  to  pass  the  estate.  The  act  of  recording  a  deed, 
cannot  amount  to  a  delivery,  when  there  does  not  appear  an 
assent  or  knowledge  by  the  grantor  of  the  act.  In  this  case, 
there  is  not  a  scintilla  of  evidence  calculated  to  lead  the  mind  to 
the  belief,  that  the  grantee  ever  knew  of  the  existence  of  the 
deed  until  after  the  death  of  the  grantor.  There  could  then 
have  been  no  acceptance  by  the  grantee  because  the  possession 
of  the  deed,  if  such  had  been  the  fact,  derived  after  the  death  of 

(a)    Younge  vs.  Guilbeau,  3  Wal.  U.  S.  R.  636. 
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the  grantor,    could  not  amount  to   one,  there  havmg  been     no 
delivery  during  the  life  of  the  grantor." 

The  judgment  of  the  Circuit    Court  must  be    affirmed,    with 
costs. 

'    Jxid^Tnent  affirmed. 


InmanH.  Triplett,  Pltff  in  Error,  ».  David  Scott,  Deft  in  Error. 

ERROR   TO  HANCOCK. 

A.  recovers  judgment  in  his  name  for  the  use  of  B.,  the  former  cannot  receive 
satisfaction  ol  the  judgment,  although  the  legal  interest  is  in  his  name,  and  if 
suit  is  brought  on  that  judgment^  it  must  be  brought  in  his  name. 

A  payment  to  a  nominal  plaintiff,  is  not  a  satisfaction  of  the  debt. 

This  suit  was  originally  commenced  by  Triplett  in  his  name 
alone,  against  Scott,  before  a  justice  of  the  peace  in  Hancock 
county. 

The  foundation  of  the  suit  was  a  judgment  rendered  before  the 
same  justice,  entered  in  the  name  of  "  Dennis  Clancey  for  use  of 
Inman  H.  Triplett."  Triplett  obtained  judgment  in  his  own 
name  against  Scott  for  the  sum  of  |4.00,  the  amount  of  the  judg- 
ment sued  on. 

Scott  appealed  to  the  Circuit  Court.  In  the  Circuit  Court  of 
Hancock  county,  Minshall,  Judge,  presiding,  the  cause  was  sub- 
mitted to  him  upon  an  agreement  of  this    substance : 

That  the  plaintiif  was  the  owner  of  a  note  made  by  the  defend- 
ant to  one  Clancey  or  bearer.  That  plaintiff  sued  it  in  the  name 
of  Clancey  to  his  use.  That  Clancey,  the  nominal  plaintiff,  with- 
out the  knowledge  or  consent  of  Triplett,  the  real  plaintiff, 
receipted  the  judgment  upon  the  docket  of  the  justice. 

The  Circuit  Court,  at  September  term,  1850,  dismissed  the 
suit.  Triplett  sued  out  this  Avrit  of  error  and  seeks  to  reverse 
the  judgment  of  the  Circuit  Court. 

G.  Edmonds,  jr.,  submitted  the  cause   exjiarte. 

Caton,  J.     Triplett   brought  a  suit  against  Scott  in  the  name 
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of  Clancej,  the  record  showing  that  it  was  for  the  use  of  Triplett. 
Without  the  Jiiiowledge  or  consent  of  Triplett,  Scott  paid  the 
amount  of  the  judgment  to  the  nominal  plaintiif,  and  took  his 
receipt  therefor,  Triplett  then  brought  this  suit  upon  that  judg- 
ment in  his  own  name,  which  the  Circuit  Court  decided  he  could 
not  maintain  ;  and  we  think  properly.  It  is  true  that  the  pay- 
ment by  Scott  to  the  nominal  plaintiff  was  made  in  his  own 
wrong,  and  it  may  be  admitted,  did  not  satisfy  the  judgment. 
Still  the  legal  title  to  the  judgment  remained  in  the  nominal  plain- 
tiff, and  Triplett  could  no  more  recover  in  his  own  name  in  a  suit 
upon  that  judgment,  than  he  could  have  sued  in  his  own  name 
upon  the  note  upon  which  the  first  suit  was  brought.  That  note, 
was  payable  to  Clancey,  and  was  transferred  to  Triplett  withou 
endorsement.  Hence,  Triplett  had  to  sue  upon  that  note  in  the 
name  of  Clancey  because  the  legal  title  still  remained  in  him, 
although  the  equitable  title  had  passed  to  Triplett.  The  legal  and 
equitable  titles  to  the  judgment  were  the  same  as  they  had  been 
to  the  note,  and  Triplett  was  under  the  necessity  of  enforcing  his 
rights  in  the  same  way,  that  is,  by  the  use  of  the  name  of  Clan- 
cey, the  trustee.  The  receipt  of  Clancey  for  the  amount  of  the 
judgment  could  present  no  more  impediment  to  the  recovery  hi 
his  name  upon  the  judgment,  than  a  receipt  given  by  him  for  the 
amount  due  on  the  note,  would  have  defeated  a  recovery  on  the 
note. (a) 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


»  »   O  ^  * 


The  Pres[dent  and  Trustees  of  The  Town  of  Jacksonville, 
xlppeliants,  x.  Murray  McConnel,  Appellee. 

AGREED  CASEFEOM  MORGANt. 

A  corporation,  being  a  mere  creature  of  the  law,  can  only  exercise  sucli  powers 
as  are  conferred  upon  it  by  the  af;t  ci'eating  it. 

A  power  to  assess  and  collect  a  tax  upon  all  personal  estate,  includes  the  power 
to  tax  money  loaned. 

Under  our  constitution  the  legislature  has  not  the  power  to  exempt  one  species 
of  personal  property  from  taxation, while  it  collects  a  tax  from  another  with- 
in the  same  jurisdiction. 
((?)    Hodsou  vs.  McConneU,  post  170  ;    Paj-ne  vs.  Frazier,  4  Scam.  E.  56. 
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The  agreed  case,  filed  herein,  is  substantially  as  follows  : 
An  act  the  better  to  provide  for  the  incorporation  of  the  town 
of  Jacksonville,  passed  by  the  legislature  of  said  State,  provides 
as  follows  :  '  The  board  of  trustees  shall  have  power  and  authority 
to  assess  and  collect  taxes  uniform  in  respect  to  persons  andproperty 
for  corporate  purposes,  upon  all  the  real  aud  personal  estate  within 
said  town,  not  exceeding  one-half  per  cent,  per  annum  upon  the 
assessed  value  thereof,  as  ascertained  and  returned  by  the  assessor 
of  the  corporation,  and  may  enforce  the  payment  of  the  same  in 
any  manner  to  be  prescribed  by  ordinances  not  repugnant  to  the 
Constitution  of  the  United  States,  and  of  this  State,  and  such  ordi- 
nances may  provide  for  the  advertisement,  sale,  and  conveyance 
of  any  such  real  estate  for  taxes  unpaid  thereon  to  said  corpora- 
tion, and  the  time  and  mode  in  which  the  same  may  be  redeemed 
from  such  sale  in  the  manner  prescribed  by  the  constitution  of 
this  State."  On  the  9th  of  March,  1819,  said  appellants  passed 
an  ordinance  relative  to  the  revenues  of  the  corporation,  which 
was  duly  published  ;  which  provides  as  folloAvs  :  Be  it  ordained, 
by  the  President  and  Trustees  of  the  town  of  Jacksonville,  that 
all  property,  real  and  personal,  within  said  corporation  which 
may  be  subject  to  taxation  for  state  and  county  purposes  by  th 
laws  of  this  State,  shall  be  liable  to  taxation  for  the  use  of  the 
corporation,  and  the  lien  of  the  corporation  for  such  taxes  ihall 
attach  from  and  after  the  date  when  the  assessment  list  is 
received  by  the  collector."  The  appellee  was  an  inhabitant  of 
said  corporation  in  1849.  For  that  year  there  was  assessed  ag?  inst 
him  amongst  other  taxes,  a  tax  of  40  cents  to  the  one  hundred 
dollars,  on  four  thousand  dollars  money  loaned,  or  at  interest, 
amounting  to  sixteen  dollars. 

To  restrain  the  collection  of  this  tax  the  appellee  filed  his  bill, 
and  obtained  a  writ  of  injunction  from  Woodson,  Judge.  The 
appellants  filed  an  answer,  admitting  the  foregoing  state  of  facts. 
The  parties  in  the  circuit  court  submitted  to  Woodson,  Judge, 
the  question,  "whether  the  corporate  powers  of  said  town  extend 
to  the  right  to  levy  on  the  inhabitants  of  said  town  a  tax  for 
money  loaned  by  them,  in  or  out  of  said  town."  The  court  deci- 
ded that,  "the  ordinance  under  which  the  assessment  was  made 
was  not  in  accordance  with  authority  granted  by  the  charter,  so 
far  as  it  attempts  to  assess  a  tax  on  money  loaned,  and  is  to  that 
extent  void  ;  "  and  perpetuated  the  injunction.     From  this  deci- 
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sion  tlie  plaintiffs  in  error  appealed  and  hring  the  case  to  this 
court  ;  and  assign  for  error,  that  the  court  below  erred  in  deci- 
ding the  aforesaid  ordinance  void,  and  that  appellants  had  not  a 
right  to  collect  a  tax  on  money  loaned. 

D.  A.  Smith  for  appellants. 

Murray  McConnel  for  himself. 

Trumbull,  J.  The  right  of  the  town  of  Jacksonville  to 
levy  and  collect  a  tax  upon  money  loaned  by  the  inhabitants  of 
said  town,  is  the  only  question  involved  in  this  case. 

That  a  corporation,  which  is  a  mere  creature  of  the  law,  can 
only  exercise  such  powers  as  are  conferred  upon  it  by  the  act  of 
incorporation,  is  a  well  settled  doctrine,  (a) 

Let  us  then  inquire  what  powers  have  been  granted  the  town 
of  Jacksonville,  upon  the  subject  of  taxation. 

The  9th  section  of  an  act,  the  better  to  provide  for  the  incor- 
poration of  the  town  of  Jacksonville,  approved  February  10, 1849, 
declares,  that  "  the  Board  of  Trustees  shall  have  power  and 
authority  to  assess  and  collect  taxes  uniform  in  respect  to  persons 
and  property,  for  corporate  purposes,  upon  all  the  real  and  per- 
sonal estate  within  said  town.  " 

Here  the  power  to  assess  and  collect  taxes  is  expressly  given, 
but  it  is  insisted  that  the  power  to  assess  and  collect  a  tax  upon 
all  personal  estate  does  not  include  the  power  to  tax  money  loaned  ; 
in  other  words,  that  money  loaned  is  not  personal  estate.  We 
cannot  assent  to  this  proposition.  The  term  all  personal  estate,  in 
its  ordinary  sense,  is  understood  to  include  loaned  money,  as  well 
as  every  other  species  of  personal  property. 

This  view  of  the  case  is  strengthened  by  the  fact,  that  the  gen- 
eral revenue  law  in  force  at  the  time  the  act  in  question  was 
passed,  expressly  declares  that  the  term  "  personal  property" — a 
term  of  similar  import  to  that  of  "  personal  estate  "  — shall  be  con- 
strued to  include  "all  moneys  on  hand  and  moneys  loaned 
whether  within  or  without  the  State,  " 

When  the  legislature  passed  the  act  authorizing  the  Board  of 
Trustees  of  the  town  of  Jacksonville  to  assess  and  collect  a  tax, 
upon  all  the  personal  estate  within  said  town,  it  is  but  reasonable 
to  suppose  that  the  term  "  personal    estate  "  was  understood  to 

(a)    Petersbm-g  vs.  Mappin,  UIU.  R.  194. 
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have  tlie  same  meaning  as  had  previously  been  given  to  a  similar 
term,  used  in  the  general  law,  upon  the  subject  of  taxation. 

There  is  another  reason  why  the  term  "  personal  estate,  "  should 
be  construed  to  include  money  loaned,  and  every  other  species  of 
personal  property. 

The  constitution  of  the  state  expressly  declares,  that  the  mode 
of  levying  a  tax  shall  be  by  valuation,  "  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his  or 
her  property."  Under  this  provision  the  legislature  Avouldhave 
no  power  to  exempt  from  taxation  one  species  of  personal  pro- 
perty, while  it  collected  a  tax  from  another,  within  the  same 
jurisdiction,  and  it  is  never  to  be  presumed  that  the  legislature 
intended  to  pass  a  law  which  should  be  contrary  to  the  Constitu- 
tion, either  in  its  letter  or  spirit,  («) 

•  To  restrict  the  term  "  personal  estate  "  within  narrower  limits 
than  would  embrace  every  species  of  personal  property,  would, 
to  say  the  least,  render  the  validity  of  the  law  doubtful,  if  it  did 
not  make  it  wholly  void,  as  being  repugnant  to  the  constitution. 

We  cannot  doubt  that  the  Board  of  Trustees  of  the  town  of 
Jacksonville  had  authority,  under  their  act  of  incorporation,  to 
assess  and  collect  a  tax  upon  money  in  hand,  or  money  loaned 
in  or  out  of  said  town,  by  the  inhabitants   thereof. 

The  decree  of  the  Circuit  Court,  enjoining  the  collection  of  the 
tax  in  question,  is  therefore  reversed  and  the  bill  dismissed. 

Judgynent  reTicrscd. 


« »  ♦  »» 


Nancy  J.  Turney,  Admrx  of  the  estate  of  J.  Turney,  deceased, 
Pltf  in  Error,  -«.  A.  B.  Gates,  Deft  in  Error. 

ERROR  TO  JO  DAVIESS . 

It  is  erroneous,  in  reviving  a  judgment  against  an  administrator,  to  award  an 
execution  against  tliegoods  and  cliattels,  lands  and  tenements  of  tlie  intestate. 

In  sucli  a  case,  where  execution  was  not  issued  on  the  judgment  against  the  intes- 
tate within  a  year  and  a  day,  the  lien  on  the  lands  ofthe  intestate  was  lost. 

The  proper  order  would  he  to  revive  the  judgment  against  the  administrator,  to 
be  paid  in  the  due  course  of  administration. 

In  the  distribution  ofthe  assets  of  deceased  persons.nnder  our  statute ,  judgment 
creditors  without  a  lieu,  and  simple  contract  creditors,  stand  upon  the  same 
footing, 
(a)    Himsaker  vs .  Wright ,  30  ni .  R .  149 . 
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This  was  a  proceeding  by  Scire  Facias,  in  the  Jo  Daviess  Cir- 
cuit Coiu't,  to  revive  a  judgment  theretofore  rendered  in  favor 
of  the  defendant  in  error,  at  the  March  term,  1842,  of  said  Court, 
against  John  Turney,  who  afterwards  deceased.  The  Sic.  Fa. 
issued  against  the  present  plaintiff  in  error,  as  administratrix  of 
John  Turney.  The  cause  was  heard  before  Thomas  C.  Browne, 
Justice,  at  the  October  term,  1844,  a  default  was  taken,  and  a 
judgment  was  rendered  against  the  plaintiff  in  error,  reviving 
the  former  judgment,  and  ordering  that  execution  issue  "  against 
the  goods  and  chattels,  lands  and  tenements,  rights,  credits,  and 
effects  of  the  said  John  Turney,  in  the  hands  of  the  said  admin- 
istratrix to  be  administered,  with  costs  of  suit,"  &c. 

The  administratrix  brings  ihe  cause  to  this  Court,  assigning 
for  error,  the  rendition  of  judgment  on  the  Sic.  Fa.  against  the 
lands  and  tenements  of  the  intestate,  and  in  awarding  execution, 
&c.  It  does  not  appear  that  any  execution  had  issued  upon  the 
judgment  against  the  intestate  Avithin  a  year  and  a  day. 

The  writ  of  error  herein,  was  issued  in  November,   1847. 


Van  H.  Higgins  submitted  this  cause  to  the  Court,  ex  parte, 
on  the  errors  joined. 

Treat,  C.  J.  Gates  recovered  a  judgment  against  Turney, 
in  March,  1842.  No  execution  was  issued  thereon  within  a  year. 
Turney  died  in  1844;  and  in  1846,  Gates  sued  out  a  scire  facias 
to  revive  the  judgment  against  his  administratrix.  An  order 
was  entered  in  that  proceeding  that  the  judgment  stand  revived 
against  the  administratrix,  and  that  the  plaintiff  have  execution 
against  the  goods  and  chattels,  lands  and  tenements  of  the  intes- 
tate. The  order  was  erroneous.  The  plaintiff  was  not  entitled 
to  execution  on  the  judgment.  He  lost  his  lien  on  the  lands  of 
the  intestate,  by  failing  to  sue  out  an  execution  within  the  year. 
The  proper  order  would  have  been,  that  the  judgment  be  revived 
against  the  administratrix,  to  be  paid  by  her  in  the  due  course 
of  administration,  (a)  Welch  v.  Wallace,  3  Gilman,  490.  In  the 
distribution  of  the  assets  of  deceased  persons,  under  our  statute, 
judgment  creditors  without  a  lien  and  simple  contract  creditors 
are  put  on  the  same  footing.     Paschall  Xs.  Hailman,  4  Gil.,  285. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  with 
costs,  and  the  cause  remanded  for  further  proceeding. 

Judgment  reversed. 

(ffi)    Turaev  vs.  Yomig,  22  lU.  R.  256. 
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William  W.    Gallimore,  Appellant,  -y.  William   T.  Dazey, 
et  al,,  Appellees. 

APPEAL  FROM  ADAMS. 

When  a  petition  shows  a  case  clearly  within  the  spirit  and  letter  of  the  statute 
a  party  is  permitted  to  avail  himself  of  the  privilege  of  a  re-hearing  of  a  decis- 
ion by  a  justice  of  the  peace,  at  any  time  within  six  months,  by  the  aid  of  u 
writ  of  certiorari, -And  the  tiling  of  the  petition  with  an  order  ahowing  the  writ 
endorsed  thereon,  and  an  appeal  bond  approval,  will  give  the  court  jurisdic- 
tion, and  the  case  is  pending  from  that  time  in  the  circuit  court,  without  the 
emanation  of  the  writ.  («) 

The  trial  is  de  novo  as  in  cases  of  appeal,  and  no  formal  return  is  required  to 
the  writ,  andif  the  writ  is  served  and  returned,  and  its  mandate  is  not  com- 
plied with,  an  attachment  may  be  issued  against  tlie  justice. 

Where  the  papers  and  a  transcript  of  the  proceedings  are  filed,  the  issuing  o 
certiorari  is  wholly  unnecessary. 

There  is  no  occasion  for  a  bill  of  exceptions  to  the  decision  of  a  court  dismiss 
a  suit,  upon  a  motion  based  upon  facts  appearing  in  the  record. 

This  was  an  action  commenced  by  the  appellees  against  the 
appellant  in  Adams  county,  before  a  justice  of  the  peace.  The 
judgment  upon  the  motion  to  quash,  was  rendered  by  Minshall, 
Judge,  at  May  term  of  the  Adams  Circuit  Court,  1849.  Galli- 
more prayed  this  appeal.  The  facts  of  the  case  are  stated  in  the 
opinion  of  the  Court. 

Warren  &  Edmunds,  for  Appellant. 

Williams  &  Lawrence,  for  Appellees. 

Treat,  C.  J.  Dazey  and  Shepherd  brought  an  action 
against  Gallimore,  before  a  justice  of  the  peace  The  constable 
made  return,  that  he  was  s  t  isfied  the  defendant  evaded  service 
of  the  summons,  and  he  "  therefore  served  the  same  on  the  said 
Gallimore,  by  leaving  a  written  copy  at  his  place  of  residence, 
with  old  Mrs.  Gallimore."  On  the  16th  of  August,  1847,  the 
justice  rendered  a  judgment  by  default  against  the  defendant 
for  $46.  On  the  10th  of  February,  1848,  the  defendant  obtained 
an  order  for  a  certiorari^  to  remove  the  cause  into  the  Circuit 
Court,  and  filed  a  bond  as  in  the  case  of  an  appeal.  He  swore, 
in  his  petition  for  the  certiorari^  that  he  was  absent  from  the 
state  at  the  time  of  the  commencement  of  the  suit  before  the 
justice,  and  continued  absent  until  more  than  twenty  days  had 
elapsed  after  the  judgment  was  txcovered,  and  that  in  the  mean- 
time, he  had  no  knowledge  or  information  of  the   pendency  of 

(a;    Post  163. 
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the  suit,  of  tlie  rendition  of  the  judgment,  and  he  could  not, 
therefore,  have  taken  an  appeal  in  the  ordinary  way  ;  and  that 
he  was  not  indebted  to  the  plaintiff  on  any  account  whatever. 
A  supersedeas  was  issued,  and  served  on  the  justice.  No  writ 
of  certiorari  was  issued.  A  certified  transcript  of  the  pro- 
ceedings before  the  justice  was  filed  in  the  Circuit  Court,  on  the 
19th  of  May,  1848.  In  May,  1849,  the  surviving  plaintiff 
appeared  and  entered  a  motion  to  dismiss  the  proceeding,  which 
the  Court  sustained.    That  decision  is  now  assigned  for  error. 

The  statute  allows  a  party  under  certain  circumstances,  to 
remove  a  cause  from  a  justice  of  the  peace  to  the  Circuit  Court, 
by  certiorari^  within  six  months  after  the  rendition  of  the  judg- 
ment. He  is  required  to  set  forth  and  show  on  oath,  that  the 
judgment  was  not  the  result  of  negligence  on  his  part  ;  that  the 
same,  in  his  opinion,  is  unjust  and  erroneous,  specifying  wherein 
the  injustice  and  error  consists  ;  and  that  it  was  not  in  his  power 
to  take  an  appeal  in  the  ordinary  way,  stating  the  particular  cir- 
cumstances that  prevented  him  from  so  appealing.  The  officer 
allowing  the  certiorari,  is  required  to  endorse  an  order  to  that 
effect  on  the  petition  ;  and  on  the  filing  of  the  same  in  the  Cir- 
cuit Court,  together  with  a  bond  conditioned  as  in  the  case  of  an 
appeal,  awrit  of  certiorari  is  to  be  issued.  The  Avrit  commands 
the  justice  to  certify  into  the  Ciicuit  Court,  a  transcript  of  the 
proceeding  had  before  him  ;  and  upon  the  return  of  the  writ, 
the  cause  is  to  be  proceeded  with  as  in  cases  of  appeal.  K.  S. 
Ch.  59,  Sec.  72  to  74. 

The  Circuit  Court  erred  in  sustaining  the  motion  to  dismiss. 
The  petition  showed  a  case  clearly  within  the  letter  and  spiric  of 
the  statute.  The  defendant  was  absent  from  the  state,  when  the 
action  was  commenced  before  the  justice,  and  did  not  return, 
until  the  time  allowed  for  an  appeal  had  expired.  During  his 
absence,  he  had  no  actual  notice  of  the  pendency  of  the  suit,  or  ' 
of  the  existence  of  the  judgment,  and  he  was  not  the  debtor  of 
the  plaintiffs.  If  all  this  was  true,  and  it  must  be  so  considered 
for  the  purposes  of  this  case,  he  had  a  clear  right  to  the  remedy 
by  Certiorari.  The  judgment  was  not  the  result  of  negligence  ; 
it  was  wholly  unjust ;  and  it  was  out  of  his  power  to  have  it 
reviewed  in  the  Circuit  Court  in  the  usual  mode.  He  had  a 
defence  on  the  merits,  and  an  opportunity  to  interpose  it.  The 
statute  was  intended  to  provide  for  just  such  cases.    It  seems  to 
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be  the  design  of  the  statute  that  every  party,  against  whom  a 
judgment  has  been  rendered  by  a  justice  oi  the  peace,  may  have 
the  case  re-heard  in  the  Circuit  Court.  It  accordingly  allows  an 
appeal  in  every  case,  except  on  a  judgment  confessed,  provided 
tile  same  is  taken  within  twenty  days  from  the  date  of  the  judg- 
ment. And  where  a  party  can  show  that  injustice  has  been 
done  him,  not  attributable  to  his  own  laches,  and  that  he  could 
not,  by  the  exercise  of  extraordinary  diligence,  perfect  and  appeal 
within  the  twenty  days,  he  is  permitted  to  avail  himself  of  the 
privilege  of  a  re-hearing,  at  any  time  within  six  months. 

It  is  insisted,  however,  that  the  issuing  of  a  writ  of  certiorari, 
within  the  six  months,  is  necessary  to  invest  the  circuit  court 
with  jurisdiction  of  the  case.  We  think  otherwise.  It  is  the 
filing  of  the  petition,  with  an  order  allowing  a  certiorari  endorsed 
thereon,  and  an  appeal  bond  approved  by  the  clerk,  which  gives 
the  court  jurisdiction.  The  case  is  from  that  time  pending  in 
the  circuit  court.  The  statute  permits  a  party  to  take  an  appeal, 
by  entering  into  an  appeal  bond  before  the  justice,  and  the  lat- 
ter is  thereupon  required  to  file  the  bond  and  the  papers  of  the 
case,  in  the  circuit  court,  Avithin  twenty  days  thereafter.  Under 
this  provision,  itwas  decided,  in  the  case  of  Little  v.  Smith,  4 
Scam.,  40O,  that  the  case  was  properly  pending  in  the  circuit 
court,  from  the  time  of  the  approval  of  the  bond  by  the  justice, 
although  the  papers  were  not  sent  up  within  the  time  required 
by  law  ;  that  it  was  the  giving  of  the  bond  by  the  party,  and 
not  the  filing  of  the  papers  by  the  justice,  which  perfected  the 
appeal,  and  conferred  the  jurisdiction.  It  was  held,  in  the  case 
of  Owens  «.  .McKethe,  5  Gilman,  79,  that  appeal  to  this  court 
was  perfected,  by  the  filing  of  the  appeal  bond  with  the  clerk  of 
the  circuit  court.  Those  cases  are  not  different  in  principle, 
from  the  one  under  consideration.  The  only  office  of  the  writ 
of  certiorari  is  to  bring  up  the  papers  of  the  case,  and  a  trans- 
cript of  the  proceedings  had  before  the  justice,  to  be  used  on 
the  trial  in  the  circuit  court.  The  trial  is  to  be  de  none,  as  in 
cases  of  appeals  ;  and  not  upon  the  rouurn  of  the  inferior  tribu- 
nal, as  in  common  law  cases  oicerfiorari.  (a)  The  only  command 
of  the  writ  to  the  justice,  is  to  certify  and  transmit  the  papers 
and  proceedings  of  the  case.  He  is  not  required  to  make  any 
formal  return  to  the  writ.  His  only  duty  is  to  send  up  the 
papers  and  proceedings.     The  writ  is  directed   to  the  sheriff,  and 

(a)    Pigeou  vs.  State,  36  lU.  K.  261. 
ILL.  REP. — XII. — 10 
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is  served  and  returned  by  him.  If  its  mandate  is  not  complied 
with,  the  sheriff's  return  of  service  is  a  sufficient  foundation  for 
an  attachment  against  the  justice.  Where  the  papers  and  a 
transcript  of  the  proceedings  are  filed,  the  issuing  of  a  certiorari 
is  wholly  unnecessary.  The  object  of  the  statute  is  then  fully 
answered,  and  the  law  will  not  require  the  performance  of  an 
unnecessary  act.  It  is  like  the  case  of  a  writ  of  error  from  this 
court,  which  is  never  sent  out,  where  the  plaintiff  in  error  files 
a  transcript  of  the  record  in  the  first  instance  ;  and  like  the  case 
of  the  suggestion  of  a  diminution  of  the  record  in  a  case  before 
this  court,  where  a  certiorari  is  not  sent  down  to  the  keeper  of 
the  record,  if  either  party  will  supply  the  defect,  by  filing  a  com- 
plete record.  All  that  the  appellee  can  require  is,  that  he  shall 
not  be  delayed  in  the  trial  of  the  case,  by  the  neglect  of  the 
appellant  to  have  a  certiorari  issued.  If,  when  he  appears,  the 
papers  of  the  case  are  in  court,  no  matter  how  they  came  there, 
he  has  no  cause  for  complaint.  In  this  case,  the  necessary  papers 
were  on  file  long  before  the  plaintiff  entered  the  motion  to  dis- 
miss, or  even  appeared  in  the  case. 

There  was  no  occasion  for  a  bill  of  exceptions  to  the  decision 
of  the  Court,  dismissing  the  suit.  The  motion  was  based  on 
facts  appearing  in  the  record. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Judgment  reversed. 


•  »  O  ■♦  ' 


Rescarick  Ayers,  Appellant,  t\  George  M.  Richards,  Ap- 
pellee. 

APPEAL  FROM  MORGAN. 

Where  the  introductory  part  of  a  declaration  is  in  the  appropriate  form  for  debt 
but  all  the  counts  are  strictly  and  technically  in  assumpsit,  it  will  be  consid-, 
ered  a  declaration  in  assumpsit. 

Where  the  items  of  an  account  are  read  to  a. party,  and  lie  admits  the  correct- 
ness of  each  item  and  of  the  whole  account,  butasto  certain  items,  stated  that 
he  thought,'the  whole  or  a  part  of  them,  had  been  paid  by  his  son,  and  that  he 
thought  the  account  was  correct, and  that  he  would  see  his  creditor  and  settle 
with  him,  such  admissions  do  not  show  a  new  promise  within  live  years,  {a) 
(a)    Horner  vs.  Starkey,  27ni.  R.  U  ;  MuUetTS.  Shrumph,  27  Ul.  R    110;  Dciterson 

vs.  Sutton,  40  111.  K.  405. 


DECEMBER  TERM,  1850.  147 


Ayers  v.  Richards. 


In  order  to  take  a  case  out  of  the  statute  of  limitations,  theie  must  be  a  promise 
to  pay  the  debt  ;  such  promise  may  be  implied  from  an  express  and  unqual- 
ified admission  that  the  debt  is  due  and  unpaid,  nothing  being  said  or  done 
at  the  time  to  rebut  the  presumption  of  a  promise  to  pay  ;  but  the  admission 
of  the  debtor,  that  an  account  is  correct,  that  he  received  the  goods  or  money 
or  that  he  executed  the  note,  will  not  be  sufficient  for  the  purpose,  unless  it 
is  also  expressly  admitted  that  tiie  debt  is  still  due  and  unpaid. 

In  an  action  of  assumpsit,  on  an  open  account,  the  last  item  of  which  accrued 
more  than  five  years  before  the  commencement  of  the  action,  the  statute  of 
limitations  is  a  good  defence. 


'  o'- 


The  declaration  in  this  case  commenced  as  in  deht,  and  con- 
cluded to  the  damage  of  the  plaintiff  of  one  thousand  dollars. 
The  body  of  the  declaration  had  but  six  counts,  which  were  all 
m  assumpsit.  To  this  declaration  defendant  replied,  that  he 
did  not  owe  the  sum  of  $1,000.00,  demanded  as  debt  in  the 
plaintiff's  declaration,  &c.,  and  gave  notice  with  his  plea,  that  he 
would  reply  upon  the  statute  of  limitations  of  five  years,  as  a  bar 
to  the  plaintiff's  demand. 

By  agreement,  the  cause  was  tried  by  the  Court,  Woodson, 
Judge,  presiding,  at  September  term,  1850,  and  a  judgment  was 
rendered  for  the  plaintiff,  for  $129.90,  whereupon  the  defendant 
below  appealed  to  this  court.  Upon  the  finding  of  the  issues 
for  the  plaintiff,  defendant  interposed  a  motion  in  arrest  of  judg- 
ment, which  was  overruled.  The  only  testimony  in  the  case 
shows,  that  the  witness  called  upon  appellant,  and  "showed  him 
the  account,  and  read  over  to  him  each  item  of  account,  and  as 
he  read,  Ayers  admitted  to  the  correctness  of  every  item,  and  of 
the  whole  account,  but  as  to  the  items  for  the  board  of  his  son, 
he  stated  that  he  thought  that  item,  or  a  portion  of  it,  had  been 
paid  by  his  son.  He  further  stated  to  witness,  that  the  account 
was  correct,  and  that  he  would  see  Richards,  and  settle  with 
him.  On  his  cross  examination,  the  witness  stated  that  Ayers 
never  intimated  to  him  that  he  had  any  offsets  against  account 
or  that  it  had  been  paid,  except  that  he  had  supposed  his  son 
had  paid  for  the  board  or  a  part  of  it.  On  being  asked  whether 
Ayers  promised  to  pay  the  account,  witness  stated  that  he  made 
no  other  promise  than  that  he  would    see  Richards    and  settle  it." 

The  appellant  moved  the  Court  for  a  new  trial,  upon  the 
ground  "that  on  the  evidence  in  the  case,  the  court  ought  to 
have  given  judgment  in  favor  of  the  defendant,  under  the  stat- 
ute of  limitations  of  five  years,"  which  was  also  overruled. 


D.  A.   Sjuth,  for  Appellant. 
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M.  McCoNNEL,    for  Appellee. 

Caton,  J.  The  introductory  part  of  this  declaration  is  in 
the  appropriate  form  for  debt,  but  all  the  counts  are  strictly  and 
technically  in  assumpsit.  This,  according  to  the  cases  of  Cruik- 
shank  v.  Brown,  and  McGinnety  v.  Laguereure,  5  Oilman,  75, 
and  161,  is  a  declaration  in  assumpsit,  and  not  in  debt.  The 
counts  being  all  in  assumpsit,  there  was  no  misjoinder,  and  the 
motion  in  arrest  of  judgment  was  properly  overruled. 

It  can  make  no  difi'erence  in  the  result  here,  whether  we  con- 
sider the  testimony  of  McConnel  as  so  referring  to  the  account 
filed  with  the  declaration,  as  to  enable  us  to  look  into  that  as  a 
part  of  the  evidence  or  not.  By  doing  so,  we  see  that  more 
than  five  years  had  elapsed  from  the  date  of  the  last  item  in  the 
account,  and  the  commencement  of  this  action,  so  that  the  stat- 
ute of  limitations  constituted  a  good  defence.  Nor  'did  the  tes- 
timony of  the  witness  show  a  new  promise  within  the  five  years. 
He  says  he  "  read  over  to  him  each  item  of  the  account,  and  as 
he  read,  Ayers  admitted  to  the  correctness  of  every  item,  and  of 
the  whole  account ;  but  as  to  the  items  of  the  board  of  his  son 
he  stated  that  he  thought  that  that  item,  or  a  portion  of  it,  had 
been  paid  by  his  son.  He  further  stated  he  thought  the  account 
was  correct,  and  that  he  w^ould  see  Richards  and  settle  with 
him,"  In-order  to  take  a  case  out  of  the  statute  of  limitations, 
there  must  be  a  promise  to  pay  the  debt.  Such  promise  may  be 
implied,  it  is  true,  from  an  unqualified  admission  that  the  debt 
is  due  and  unpaid,  nothing  being  said  or  done  at  the  time,  rebut- 
ting the  presumption  of  a  promise  to  pay.  It  is  not  sufficient 
that  the  debtor  admitted  the  account  to  be  correct,  or  that  he 
had  received  the  goods  or  the  money,  or  had  executed  the  note 
sued  on,  but  he  must  have  gone  further,  and  admitted  that  the 
debt  was  still  due  and  had  never  been  paid.  The  bare  admis- 
sion of  the  correctness  of  the  account,  or  genuineness  of  the  note 
sued  on,  is  no  more  a  satisfactory  answer  to  the  statute,  than 
would  be  the  testimony  of  a  witness  proving  the  same  facts. 
The  statute  presupposes  the  debt  to  have  been  due,  and  that 
there  is  no  evidence  that  it  has  ever  been  paid.  It  would  be 
absurd  to  say,  that  a  promise  shall  be  implied,  by  the  bare 
admission  of  the  party  of  what  the  law  itself  supposes  to  be  true 
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It  has  been  even  regretted  by  many  learned  Courts,  that  parol 
testimony  has  ever  been  allowed  to  do  away  with  the  express 
statute,  and  especially,  that  any  implied  promise  has  been 
allowed  to  have  that  effect,  for  it  certainly  offers  great  induce- 
ments to  pervert  and  distort  the  statements  of  parties,  in  order 
to  make  out  a  new  promise.  There  is  certainly  great  discrep- 
ancy in  the  decision  of  different  courts  on  this  subject,  and 
some  courts  have  undoubtedly  alloAved  a  looser  rule  to  prevail, 
than  the  one  which  we  have  adopted,  but  we  think  the  weight 
of  authority,  and  certainly  the  reason  of  the  case,  are  in  favor  of 
the  views  which  we  have  stated. 

It  is  true  here  is  an  inference,  and  a  very  strong  inference, 
that  this  account  had  not  been  paid.  But  there  should  be  an 
express  admission  of  that  fact,  in  order  to  infer  the  new  promise. 
But  one  inference  is  to  be  admitted.  No  more  should  be  admit- 
ted, when  dispensing  with  an  express  act  of  the  legislature.  An 
inference  upon  an  inference  would  be  too  unsubstantial  for  such 
a  result.  By  the  rule  which  the  current  of  decisions  has  com- 
pelled us  to  adopt,  the  statute  may  be  substantially  repealed  in 
the  particular  case.  Were  the  question  a  new  one,  we  should 
hold  that  no  suit  could  be  maintained  upon  the  old  cause  of 
action,  but  upon  a  new  and  express  promise,  for  which  the 
old  cause  of  action  might  be  a  sufficient  consideration,  as  in  case 
of  a  debt  which  has  been  discharged  by  bankruptcy. («) 

This  being  an  action  of  assumpsit,  on  an  open  account,  and 
the  last  item  of  the  account  having  accrued  more  than  five  years 
before  the  commencement  of  the  action,  the  statute  of  limitations 
was  a  good  defence,  and  a  new  trial  should  have  been  granted. 

If  It  be  objected  that  the  account,  not  being  copied  into  the 
bill  of  exceptions,  but  only  referred  to  by  the  witness,  so  that 
we  cannot  know  what  the  account  was,  then  we  say,  that  as  the 
evidence  fixes  no  amount,  except  by  reference  to  the  account 
sued  on,  when  that  is  withdrawn  from  view  there  is  no  evidence 
whatever  to  justify  the  verdict.  If  we  can  look  at  the  account 
filed  with  the  declaration,  and  referred  to  by  the  witness,  to 
ascertain  the  amount,  then  we  cannot  help  seeing,  that  the  last 
item  bears  date  more  than  five  years  before  the  commencement 
of  this  suit. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

Judgment  re  versed. 

Treat,  C.  J.jdiss'mted. 

(a)    Keener  vs .  Creele,  19  111 .  E .  191 
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Harrison   Sconce   et  al.,  Pltiffs  in  Error,  n.  James  W  .  Whit- 
ney, admr,  &c. ,  Deft  in  Error. 

ERROR  TO  PIKE. 

In  chancery,  the  summons  must  be  served  by  copy. 

"Where  the  complainant  chooses  to  proceed  against  infants  under  the  statute, 
without  service  of  pi-ocess,  it  is  theduty  of  the  court,  toexact  of  the  guardian 
a  vigorous  defence  of  their  interests, and  it  is  wrong  to  take  ti  bill  for  confessed 
against  them,  under  any  circumstances. 

The  bill  in  this  case  was  filed  to  procure  the  re-conveyance  of 
certain  lands.  The  respondent  died  after  the  bill  was  filed,  and 
proceedings  were  had  against  his  survivors,  and  a  decree  entered 
upon  the  prayer  of  the  bill  in  favor  of  the  complainant.  The 
heirs  of  the  respondent,  some  of  whom  were  minors,  were  never 
served  with  process,  nor  were  they  represented  in  this  case.  The 
widow  of  the  first  respondent  married  Sconce,  one  of  the  plain- 
tiffs in  error.  The  process  was  served  upon  one  of  the  respond- 
ents by  copy,  and  upon  others  by  reading.  The  decree  was 
rendered  by  Minshall,  .Judge,  at  the  March  term,  1850,  of  the 
Pike  Circuit  Court,  A  guardian  ad  litem  was  appointed  for  the 
infants,  who  did  not  appear  or  answer  for  them. 

C.  L.  HiGBEE  and  J.  Sibley,  for  Pltffs  in  Error. 

There  was  no  service  of  process  on  Mary  Sconce,  the  wife  of 
plaintiff  in  error.  Service  on  the  husband  is  not  a  service  on 
the  wife,  where  her  property  is  the  subject  mjitter  of  the  suit. 
2  John.  Ch.  R. ,  139  ;  9  Versey  Ch.  R. ,  485  ;  6  Madd.  Ch.  R. ,  172 

There  is  no  appearance  of  the  guardain,  ad  litem,  of  the  infants 
before  the  final  decree.  No  default  or  decree, /?ro  confesso,  can 
be  entered  against  them.  3  Harrison,  603  ;  3  J.  J.  Marshall, 
514  ;  5  Call,  459  ;  4  Gilman,  370. 

Browning  &  Bushnell,  for  Deft  in  Error. 

Caton,  J.  There  are  objections  to  this  decree  which  are 
insurmountable.  Mrs,  Sconce  was  never  properly  brought  into 
Court.  The  most  that  can  be  said,  is,  that  the  process  was 
served  upon  her  by  reading,  when  the  statute  required  that  she 
should  be  served  by  copy.     The  infants  were  never  served  with 
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process  in  any  way,  nor  did  their  guardian  file  any  answer  in 
tiieir  belialf.  The  court  should  have  compelled  the  guardian  to 
answer ;  and  it  was  wrong  for  the  court  to  take  the  bill  for  con- 
fessed as  to  them,  under  any  circumstances.  It  was  the  duty  of 
the  circuit  court  to  see  that  the  guardian  performed  his  duty, 
for  which  service  a  provision  is  made  for  his  compensation.  Par- 
ticularly where  the  complainant  •  choses  to  proceed  against 
infants  under  the  47th  Sec.  of  the  21st  Chap.  R.  S.,  without  ser- 
vice of  process,  as  appears  to  have  been  the  case  here,  it  was  the 
duty  of  the  Court,  to  exact  of  the  guardian  a  vigorous  defence 
of  the  infants'  interest. [a] In  this  case,  so  far  from  that  having 
been  done,  not  even  a  formal  answer  by  the  guardian  was 
required,  but  the  bill  was  taken  for  confessed  ;  precisely  as  if 
they  were  capable  of  protecting  their  own  interest  ;  and  there 
was  no  duty  resting  upon  the  Court,  or  the  guardian,  to  protect 
them.  Were  such  a  practice  once  sanctioned,  there  would  be 
an  end  of  all  security  to  infants.  If  a  complainant  will  take  a 
decree  under  such  circumstances,  either  through  design  or  inad- 
vertance,  he  must  not  expect  to  sustain  it  in   this  Court. 

Let  the  decree  of  the  Circuit  Court  be  reversed,  and  the  suit 
remanded. 

Decree  reversed. 


>»    O    <  ' 


The  People    for  the  use  of  Richard  Markham,  ctaL,  Appel- 
lants, -y.  John  White,  et  al.^  Appellees. 

APPEALgFEOM  SCOTT. 

The  legal  questions  arisiilg  in  this  case  were  fully  settled  in  a  former  decision 
reported  in  11  Illinois,  341.  The  question  here  presented,  is  purely  one  of 
fact,  viz  :  whetherjthe  administrator  of  the  estate  of  JRider  accounted  for  all  of 
the  property  that  came  to  his  hands  as  such  administrator,  and  the  decree  of 
the  circuit  court  finding  he  did  not  so  account,  and  that  his  sureties,  the  de- 
fendants, here  were  liable  for  his  fault,  aflirmed. 

This  case  having  been  presented  to  the  Court  at  a  previous 
term,  all  the  facts  of  the  case  necessary  to  its  elucidation  will  be 
found  in  the  eleventh  volume  of  Illinois  Reports,  page  341. 

(o)  Sec.  47  relates  to  cases  where  minor  is  notified  by  publication .  Decree  without 
notice  is  void.  McDanielvs.  Carroll,  19  HI.  R.  227  ;  Cliickeriug  vs.  Failes,  26  111.  R. 
519  ;  McDarmaidvs.  RusseU,  Um.  R.  490  ;  Rhodes  vs.  Rhodes,  14111.  R.  249. 
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D.  A.  Smith,  for  Appellarits. 

Wm.  Thoimas  and  Wm.  Brown,  for  Appellees. 

Treat,  C.  J.  Tliis  case  was  before  this  court  at  the  last  term 
and  the  decision  will  be  found  reported  in  11  Ills.,  841.  Upon 
the  remanding  of  the  cause  to  the  Circuit  Court,  the  complain- 
ants amended  their  bill  by  making  D.  A.  Smith,  administrator 
de  bonis  non  of  Lewis  Rider,  a  party  defendant,  who  appeared 
and  answered.  Some  additional  proof  was  taken  by  the  parties. 
The  cause  was  then  submitted  on  this  proof,  and  the  evidence 
previously  taken,  and  a  decree  entered,  that  the  complainants 
recover  of  the  defendants,  White  and  Webb,  the  sum  of  |329.3&, 
to  be  distributed  by  the  administrator  of  Rider  in  the  due  course 
of  administration.  The  complainants  being  dissatisfied  with  the 
decree,  have  prosecuted  an   appeal  for   its  reversal. 

The  legal  questions  arising  in  the  case  were  fully  settled  in 
the  former  decision.  The  only  question  now  presented  for  our 
consideration,  is  purely  one  of  fact.  It  was  decided  at  the  last 
term,  that  the  defendants  White  and  Webb,  as  sureties  on  the 
administration  bond  of  Parker,  were  liable  in  this  proceeding 
for  all  of  the  estate  of  Rider  that  came  to  the  hands  of  the 
administrator,  and  was  not  accounted  for  by  him.  The  only 
property  of  Rider  consisted  of  the  effects  of  the  firm  of  Webb  & 
Rider,  of  which  firm  Rider  was  an  equal  partner  at  his  ,  decease. 
The  whole  of  the  partnership  effects,  except  a  house  and  lot  and 
the  debts  due  the  firm,  were  inventoried  and  sold  by  Parker,  as 
the  administrator  of  Rider.  The  controversy  now  is  whether 
this  property,  in  whole  or  part,  was  not  subsequently  surren- 
dered up  by  the  administrator  to  the  surviving  partner,  to  be 
applied  in  the  adjustment  of  the  partnership  afiairs.  In  refer- 
ence to  this  question,  it  was  said  in  the  former  opinion :  "If ^ 
upon  a  further  investigation  of  the  case,  it  shall  turnout  that 
Parker  disposed  of  the  partnership  property  with  the  assent  or 
acquiescence  of  Webb,  then,  as  administrator,  he  became  charge- 
able with  the  proceeds  ;  and  if  he  has  not  faithfully  accounted 
'for  them,  his  sureties  must  make  good  the  loss  sustained  by  the 
creditors.  But,  if  on  the  other  hand,  it  shall  appear  that  the 
property,  or  any  part  of  it,  was  surrendered  up  in  good  faith  by 
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the  administrator  to  the  surviving  partner,  on  his  claim  of  right 
to  dispose  of  it  in  winding  up  the  affairs  of  the  partnership,  then 
the  sureties  are  not  to  be  held  responsible  for  what  was  thus 
returned  to  Webb." 

The  proof  discloses  substantially  these  facts.  The  property 
inventoried  by  the  administrator  was  appraised  at  |1,022.66.  It 
was  sold  by  him  at  public  auction,  in  October,  1838,  on  a  credit 
of  nine  months,  for  the  aggregate  amount  of  |836.41,  Webb, 
the  surviving  partner,  bid  off  all  of  the  property,  but  a  part  that 
sold  for  $199.18.  James  Linkins  was  the  purchaser  of  one  arti- 
cle for  $3.12.  The  property  stricken  off  to  Webb  consisted 
entirely  of  tools  and  materials  used  in  the  prosecution  of  the 
partnership.  After  the  sale,  Webb  continued  t;o  carry  on  the 
same  business,  and  in  so  do'.ng,  made  use  of  this  property.  He 
also  proceeded,  to  some  extent,  to  settle  the  concerns  of  the  part- 
nership. The  books  and  accounts  were  retained  by  him.  Par- 
ker was  well  aware  of  the  acts  and  purposes  of  Webb.  The 
property  purchased  by  Linkins  was  surrendered  to  Webb,  with 
the  assent  of  Parker.  Parker  died  in  April,  1839.  Shortly 
before  his  death,  an  interview  took  place  between  him  and 
Webb,  in  which  the  latter  as  surviving  partner,  demanded  the 
proceeds  of  all  the  property  not  bid  off  by  him  and  Linkins,  to 
enable  him  to  wind  up  the  business  of  the  partnership.  Parker 
admitted  the  justice  of  the  claim,  and  said  that  on  his  return 
from  St.  Louis,  they  would  have  a  settlement,  and  he  would 
then  turn  over  the  notes  to  Webb  in  a  legal  way.  He  died  on 
the  trip  to  St.  Louis.  It  does  not  appear  that  Parker  ever 
accounted  for  any  of  the  proceeds  of  the  sale.  Nor  is  there  any 
proof  that  he  ever  received  notes  or  other  securities  from  Webb, 
for  the  payment  of  the  property  purchased  by  him. 

On  this  state  of  case,  the  Circuit  Court  held  the  sureties 
liable  for  all  ol  the  property  sold  by  their  principal — except  the 
part  bid  off  by  Webb  and  Linkins — and  interest  from  the  time 
the  purchase  money  became  payable.  We  are  entirely  satisfied 
with  the  decree.  The  production  of  the  sale  bill  was  sufficient, 
prima  facie,  to  charge  the  administrator  with  the  gross  amount 
of  the  sales,  but  the  other  circumstances  of  the  case  clearly  over- 
come this  presumption,  an  respects  the  property  bid  off  by  Webb 
and  Linkins.  It  is  obvious,  that  the  administrator  never  received 
any  money  or  securities  on  account  of  this  property.     The  only 
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controversy  between  liim  and  Webb  seemed  to  be  in  relation  to 
the  property  purchased  by  other  persons  ;  and,  as  to  that,  Par- 
ker promised  to  pass  over  the  proceeds  to  Webb,  but  died  with- 
out so  doing.  It  is  very  evident,  that  Parker  considered  the 
claim  of  Webb  to  the  property  in  question,  as  surviving  part- 
ner, superior  to  his  right,  as  administrator  of  the  deceased  part- 
ner ;  and  that  he,  therefore,  permitted  Webb  to  retain  it  in  that 
character,  rather  than  as  purchaser.  If  such  was  the  case,  the 
sureties,  on  the  principles  of  the  former  decision,  ought  not  to 
be  held  responsible  for  the  value  of  the  property  thus  surren- 


dered. 

The  decree  must  be  affirmed,  with  costs. 


Decree   afftrmed. 


*  ■>>  ^^^»' 


Trustees  of  Schools,  for  Township  No.  Two,    &c.,   Pltflfs   in 
Error,  v.  Ezbkiel  Walters,  et  al.,  Defts  in  Jfirror. 

EKKOR  TO  BEOWN 

The  statute  which  provides  that  security  for  costs  sliallbe  given  vrhere  actions 
f  are  brought  ui^on  official  bonds,  applies  to  cases  where  the  action  is  prosecuted 
solely  lor  the  benefit  of  a  particular  person  or  party  ;  and  not  to  cases  where 
the  object  is  to  enforce  a  j^ublic  duty. 
A  motion  to  dismiss  for  want  of  security  for  costs,  even  in  cases  witliin  the  stat- 
ute, comes  too  late  after  answei'ing  to  the  merits.  It  is  a  dilatory  motion,  and 
if  not  interposed  in  due  time,  it  will  be  considered  as  waived.  The  objection 
cannot  be  raised  after  the  time  has  passed  for  pleading  in  abatement. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  Court. 
The  motion  to  dismiss  was  sustained,  and  the  judgment  of  dis- 
missal entered,  by  Minshall,  Judge,  at  the  August  term,  1850, 
of  the  Brown  Circuit  Court.  The  Trustees  of  Schools  prosecute 
this  writ  of  error,  and  assign  for  error  the  dismissal  of  the  suit, 
because  security  for  costs  had  not  been  given. 

R.  S.  Blagkwell  and  J.  Bailey,  for  PltflFs  in  Error. 

1.  This  is  not  an  action  upon  an  "  office  bond"  for  ''  the  use  of 
any  person"  within  the  meaning  of  R.   S.  126,   §1. 
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This  law  was  intended  to  apply  to  tlie  bonds  of  Sheriffs,  (R. 
S.,514,)Coroners,  (ib.,  514,)Recorders,  (ib,,  431,)  Clerks  of  the 
Supreme,  (ib.,  144,)  Circuit,  (ib,,  147,)  and  County  Courts, (ib., 
131,)  Justices,  (ib.,  314,)  Constables, (ib.,  315,) Notaries,  (ib,, 
392,)  and  others  of  a  like  nature  ;  where  an  individual,  aggrieved 
by  the  neglect  or  misconduct  of  a  public  officer,  institutes  a  suit 
against  such  officer  upon  his  official  bond,  in  the  name  of  the 
People,  Governor,  or  County  Commissioners,  in  whom  the  legal 
interest  is  vested,  and  who,  though  nominal  parties  to  the 
record,  have  no  beneficial  interest  in  the  subject  matter  of  the 
suit.  The  object  of  this  law  was  to  prevent  groundless  and  vex- 
atious litigation  upon  official  bonds,  to  indemnify  the  nominal 
plaintiff,  and  to  secure  to  the  defendant  and  the  officers  of  the 
Couift  all  of  the  costs,  in  case  the  plaintiff  is  unsuccessful. 

But  actions  upon  the  official  bonds  of  Public  Printers  (R.  S., 
442,)  Public  Binders,  (ib.,  425,)  Collectors,  (ib.,  441,)  Auditors 
and  Treasurers,  (ib.,77,)  Attorney  General  and  State's  Attor- 
neys,'(ib.,  75,)  Warden  of  the  Penitentiary,  (ib.,  583,)  School 
Commissioners,  (ib.,  498,)  School  Trustees,  (ib.,  505,)    School 

Treasurer,  (ib., ,)  and  County  Treasurer,  are  neither  within 

the  words  or  spirit  of  this  statute.  Not  within  the  words,  for 
such  actions  cannot  be  regarded  as  instituted  for  the  use  of  any 
person,  but  for  the  use  of  the  State,  People,  or  County.  In  this 
case  the  suit  is  brought  for  the  use  of  the  inhabitants  of  township 
2,  S.  3  W.j  in  Brown  County,  a  municipal  corporation  for  educa- 
tional purposes,  and  the  judgment  when  recovered  forms  a  part 
of  the  school  fund  of  the  township.  The  suit  then  is  not  for  the 
use  of  a  person,  but  for  the  use  of  a  particular  fund. 

A  law  which  in  general  terms  speaks  plaintiffs,  defendants 
and  persons,  applies  to  natural  persons  only,  and  States,  Coun- 
ties, and  Municipal  Corporations  are  not  affected  by  its  provi- 
sions, unless  expressly  named.  Schuyler  -y.  Mercer,  4.  Gil.,  20  ; 
Blair  T).  Worley,  1   Scam.,  178. 

If  the  legislature  had  merely  said,  in"  all"  actions  upon  "office 
bonds,"  security  for  costs  should  be  given  and  stopped,  no  doubt 
could  arise  ;  but  they  have  gone  farther,  and  used  these  res- 
trictive words,  "office  bonds  for  the  use  of  any  person,"  clearly 
intending  to  dispense  with  security  in  all  actions  upon  office 
bonds,  not  brought  for  the  use   of  some  person. 

It  is  a  sound  rule  of   construction,  that  every  clause  and  word 
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of   a   Statute,    shall   be  presumed  to  have  been  intended  to  have 
some  force  and  effect.     22  Pick.,  573. 

2.  A  motion  to  dismiss  a  suit  for  want  of  security  for  costs  is 
a  dilatory  motion  in  the  nature  of  a  plea  in  abatement,  and  if 
not  made  in  apt  time,  is  waived  by  the  party.  Simonds  v. 
Parker,  1  Metcalf,  511-12  ;  Carpenter  v.  Aldrich,  3  ibid,  58  ; 
Clark  ^),  Gibson,  2  Arkansas,  113-14  ;  Robinson  ri.  St.  Clair,  1 
Denio,  628  ;  Duncan  v.  Stint,  7  Eng.  Com.  Law  Rep.,  234  ;  Fen- 
ville  V.  Richey,  2  Richardson,  10  ;  Robertson  ?;.  Co.  Com.,  5 
Gil.,  565. 

3.  The  judgment  for  costs  against  the  plaintiffs  is  erroneous. 
R.  S.  512,  §  87  ;  Laws  1847,  p.  148,  §  117  ;  Laws  1849,  p.  179, 
§89. 

Browning  &  Bushnell,  for  Defts  in  Error. 

Treat,  C.  J.  This  was  an  action  of  debt  brought  by  the 
Trustees  of  Schools  of  township  two  south,  in  Brown  county, 
against  Walters  and  others,  on  a  bond  executed  by  Walters,  as 
principal,  and  the  other  defendants,  as  sureties,  made  payable  to 
the  plaintiffs,  and  conditionad  for  the  faithful  discharge  of  the 
duties  of  the  office  of  Treasurer  of  Schools  for  said  township. 
The  breach  assigned  was  the  failure  of  Walters,  to  pay  over  the 
school  funds  in  his  hands  to  his  successor  in  office.  At  the  first 
term,  the  defendants  filed  several  special  pleas  on  which  issues 
were  formed.  At  the  second  term,  the  court,  on  their  motion, 
dismissed  the  suit  because  security  for  costs  had  not  been  given. 
The  propriety  of  that  decision  is  the  only  question  in  the  case. 

The  statute  provides  that,  "In  all  actions  on  office  bonds  for 
the  use  of  any  person,  actions  on  the  bonds  of  executors,  admin- 
istrators or  gaurdians,  §'^^^/a»^  actions,  actions  on  any  penal  stat- 
ute, and  in  all  cases  in  law  or  equity,  where  the  plaintiff,  or 
person  for  whose  use  an  action  is  to  be  commenced,  shall,  before 
he  institutes  such  suit,  file^  or  cause  to  be  filed  with  the  clerk  of 
the  Circuit  or  Supreme  Court  in  which  the  action  is  to  be  com- 
menced, an  instrument  in  writing,  of  some  responsible  person, 
being  a  resident  of  this  State,  to  be  approved  by  the  clerk,  whereby 
such  person  shall  acknowledge  himself  bound  to  pay,  or  cause  to 
be  paid,  all  costs  which  may  accrue  in  such  action,  either  to  the 
opposite  party,  or  to  any  of  the  officers  of   such  Court."     It  fur- 
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ther  provides,  "  If  any  such  action  shall  be  commenced  without 
filing  such  instrument  o£  writing,  the  Court,  on  motion,  shall 
dismiss    the  same."     R.  S.,  ch.  26,  Sees.  1  and  2. 

It  is  very  clear  that  this  case  is  not  within  the  operation  of  the 
statute.  The  action,  although  on  an  official  bond,  was  not  ■ 
brought  ''  for  the  use  of  any  person."  It  was  brought  by  the 
obligees,  for  the  purpose  of  recovering  moneys  belonging  to  a 
municipal  corporation,  of  which  they  were  the  agents  and  trus- 
tees. It  was  not  a  suit  on  an  official  bond,  for  the  benefit  of  an 
individual,  within  the  meaning  of  the  statute.  The  first  clause 
of  the  statute  applies  only  to  that  class  of  actions  on  official 
bonds,  which  are  brought  at  the  instance  and  for  the  benefit  of 
particular  individuals  or  parties,  to  obtain  redress  for  private 
injuries  resulting  from  the  negligence  or  misconduct  of  public 
officers — such,  for  example,  as  actions  on  the  bonds  of  sheriffs, 
for  false  returns,  and  for  not  paying  over  moneys  collected  on 
execution.  The  object  of  this  suit  must  be  to  enforce  a  private 
right,  and  not  a  public  duty.  The  action  has  to  be  brought  in 
the  name  of  the  obligee,  in  whom  the  legal  interest  in  the  bond 
is  vested,  but  it  is  subject  to  the  control,  and  is  prosecuted  solely 
for  the  benefit  of  a  particular  person  or  party.  If  he  is  permitted 
to  avail  himself  of  the  privilege  of  sueing  on  the  bond,  he  should 
be  held  responsible  for  costs  if  he  is  unsuccessful.  Not  being  a 
party  to  the  record,  no  judgment  can  be  entered  against  him.  . 
Hence  the  necessity  of  this  provision  of  the  statute.  In  this 
class  of  cases,  the  party,  for  whose  use  an  action  is  prosecuted, 
is  required  to  give  security  for  costs,  before  commencing  the 
action.  The  object  of  the  requisition  is  to  discourage  unnecessary 
litigation  on  official  bonds,  and  secure  defendants  and  officers  of 
Courts  in  the  payment  of  their  costs,  where  the  prosecution  is 
unsuccessful.  But  in  all  other  actions  on  official  bonds,  security 
for  costs  need  not  be  given.  It  manifestly  was  not  the  design  of 
the  legislature,  to  require  security  for  costs  to  be  given  in  actions 
instituted  on  official  bonds,  to  enforce  the  performance  of  public 
duties.  The  statute  declares,  that  in  all  actions  commenced  for 
or  on  behalf  of  the  people  of  the  State,  or  the  Governor,  or  for 
or  on  behalf  of  a  County,  or  in  the  name  of  any  person  for  the 
use  of  the  people,  or  a  County,  in  which  the  plaintiff  shall  be 
unsuccessful,  the  defendant  shall  recover  no  costs  whatever.  R. 
S.,  ch.  26,  §  14.     And  it  also  provides  that,  "No  justice  of  the 
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peace,  constable,  clerk  of  a  Court,  or  sheriff,  shall  charge  any 
costs  in  any  suit  where  any  agent  of  any  school  fund  sueing  for 
the  recovery  of  the  same,  or  of  any  interest  due  thereon,  is  plain- 
tiff", and  shall  be,  from  any  cause,  unsuccessful  in  such  suit."  R. 
S.,  ch.  98,  §  87.  These  provisions  embrace  every  case  in  which 
^actions  can  be  brought  on  official  bonds,  formatters  affecting  the 
nterests  of  the  public,  and  they  expressly  exempt  the  plaintiffs 
in  such  actions  from  the  payment  of  chsts,  in  the  event  they  are 
unsuccessful.  If  they  are  not  compelled  to  pay  costs,  the  legis- 
lature certainly  never  intended  to  require  them  to  give  security 
for  their  payment. 

But,  if  this  case  was  within  the  statute  first  recited, the  decision 
of  the  court  was  erroneous.  The  defendants  were  too  late  with 
the  motion  to  dismiss,  after  answering  to  the  merits  of  the  action. 
It  is  a  dilatory  motion,  in  the  nature  of  a  plea  in  abatement,  and 
if  not  made  in  due  tim  e,  must  be  considered  as  waived  by  the 
party.  The  want  of  a  bond  for  costs  does  not  affect  the  juris- 
diction of  the  Court.  It  is  required  to  be  given  for  the  benefit 
of  the  defendant,  and  he  may  insist  upon  or  waive  his  right  If 
he  objects  to  the  prosecution  of  the  action,  because  no  security 
for  costs  was  given  when  it  was  commenced,  he  must  interpose 
the  objection  before  he  attempts  any  defence  on  the  merits.  He 
cannot  raise  the  objection,  after  the  time  has  passed  for  pleading 
in  abatement.  A  statute  of  Massachusetts  declares  that,  "  All 
original  writs,  in  which  the  plaintiff  is  not  an  inhabitant  of  the 
State,  shall,  before  the  entry  thereof,  be  endorsed."  A  non-res- 
ident commenced  an  action,  without  having  the  writ  endorsed. 
At  the  second  term,  the  defendant  moved  to  dismiss  the  case  for 
tJiat  reason.  The  Supreme  Court  held,  that  the  motion  was 
properly  refused.  They  said  :  "  Bat  it  is  perfectly  manifest,  that 
it  is  a  provision  made  for  the  benefit  of  the  defendant,  and  there- 
fore he  may  waive  it ;  and  upon  very  strong  grounds  of  justice 
and  expediency,  it  has  been  adjudged,  that  if  he  does  not  take 
advantage  of  it  in  season,  he  does  waive  it.  "  Carpenter  x>. 
Aldrich,  3  Metcalf ,  58.  In  Arkansas,  under  a  statute  similar  to 
ours,  it  was  decided  that  the  failure  of  a  non-resident  plaintiff  to 
file  a  bond  for  costs,  was  a  matter  in  abatement  only,  and  that 
the  defendant,  by  pleading  to  the  merits,  waived  it  altogether. 
Clark  Ti.  Gibson,  2  Arkansas,  109.  See  also,  the  cases  of  Rob- 
ertson-e.  Co.  Com.,  5  Gil.,  559  ;  Fonvillei».  Richey,  2  Richard- 
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son,  10  ;  and  Duncan  v.  Stint,  5  Barnewell  and  Anderson,  702.  (a) 
The  judgment  of   tlie    Circuit  Court  must  be   reversed,    with 
costs,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversi'.d. 


»»  9   »» 


John  E.  Jackson,  Pltff  in  Error,   v.   William  S.  Bailey,  Deft 
in  Error. 

ERROR  TO  Mcdonough. 

A  debtor  paying  money,  has  the  right  to  direct  liowit  shall  be  appropriated ;  and 
if  the  creditor  misapplies  the  paynient,he  cannot  complain  if  he  loses  the  benefit 
of  it.  The  application  ol  the  payment  cannot  be  changed  without  the  consent 
of  the  debtor,  (b) 

Bailey  sued  Jackson  before  a  justice  of  the  peace,  in  two  suits 
at  the  same  time,  one  for  the  balance  due  upon  a  note  amounting 
to  $10.  85,  and  the  other,  to  recover  the  amount  of  an  account 
for  $18.  00.  Judgment  was  rendered,  by  default  in  both  cases, 
as  follows  :  for  $10.  85  on  the  note,  and  for  $8.  00  on  the  account. 
Jackson  paid  the  amount  of  the  judgment  on  the  account,  and 
took  an  appeal  from  the  judgment  upon  the  note  to  the  Circuit 
Court. 

On  the  hearing  in  the  Circuit  Court,  it  appeared  that  Jackson 
had  paid  Bailey  ten  dollars,  which  he  directed  should  be  endorsed 
upon  the  note  ;  instead  of  doing  this,  Bailey  had  credited  that 
sum  upon  the  account,  which  was  originally  for  $18  00,  but  was 
reduced  by  the  credit  to  $800,  for  which  sum  the  judgment  was 
rendered.  The  Circuit  Court;  Minshall,  .Judge,  presiding,  at  the 
May  term,  1850,  to  whom  the  cause  was  submitted,  afl&rmed  the 
judgment  of  the  justice  of  the  peace. 

Jackson  brings  the  case  to  this  court,  and  seeks  to  reverse  the 
judgment  of  the  Circuit  Court,  and  assigns  for  error,  the  not 
allowing  to  him  credit  upon  the  note  for  the  ten  dollars,  which 
he  directed  should  be  so  applied  ;  and  the  rendition  of  a  judg- 
ment for  eleven  dollars,  when  only  one  dollar  was  due  upon  it  ; 
and  in  not  declaring  that  the  judgment  upon  one  suit,  was  a  bar 
to  a  judgment  in  the  other. 

(a)    Edwaios  vs.   Helm,  4  Scam.  R.  146  ;    Robertson  vs.  Comitv  Commissioners,  5 
Gil.  R.  564  ;  Randolph  vs .  Emerick,  13  III  R.  364  ;  Yocura  vs.  ^Varnesville,  30  fU.  R.  2:J3. 
(o)    McEurland  vs.  Lewis,  3  Scam.  R.  347  ;  Baily  vs.  Wyukobi),  5  Gil.  452. 
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Warren  and  Edmunds,  for  Pltff  in  Error. 

Both  suits  were  of  the  same  nature,  and  together  amounted  to 
less  than  $100.  00,  and  should  have  been  consolidated,  and  the 
payment  of  one  judgment  satisfies  both.  A  debtor  may  direct  on 
what  particular  indebtedness  money  paid  by  him  shall  be  cred- 
ited. 2  Greenleaf's  Ev.,  529-30  ;  Pattison  t.  Hall,  9  Cowen, 
747  ;  4  Phillip's  Ev.,  C.  &  Hill's  Notes,  p.  131,  note  F,  371-2. 

R.  S.  Blackwell,  for  Deft  in  Error. 

1.  The  doctrine  relative  to  the  appropriation  of  payments  was 
borrowed  from  the  Civil  Law,  and  adopted  first  by  the  Equity 
Courts,  thence  transplanted  to  Courts  of  Law,  The  doctrine  is 
purely  equitable,  and  each  case  must  be  governed  by  its  own 
peculiar  circumstances. 

The  general  rules  are  simple  and  of  easy  application.  The 
debtor  may  appropriate  it  on  what  debt  he  pleases  at  the  time  of 
payment.  If  he  neglect  to  do  so,  the  creditor  may,  at  anytime, 
before  litigation  arises  touching  the  appropriation.  Bat  if  neither 
party  exercises  his  right  of  appropriation  until  a  controversy 
springs  up,  the  law  will  apply  it  as  justice  and  fair  dealing  may 
dictate,  according  to  the  intrinsic  equity  of  the  case.  Bayley  v. 
Wynkoop,  5  Gil.,  449. 

But  a  party  may  waive  his  legal  rights.  Bank  of  Columbia 
v.  Okely,  4  ^Vhea.,  235,  4  U.  S.  Cond.,  439. 

Even  after  the  debtor  has  exercised  his  right  and  directed  the 
application  of  his  payment,  the  appropriation  may  be  changed 
by  the  mutual  consent  of  the  parties  ;  and  in  such  case,  the  indebt- 
edness first  discharged,  is  revived  by  implication  of  law  without 
an  express  promise  by  the  party.   Rundlett  ?). Small,  25  Maine,  29 

xVnd  this  assent  may  be  implied  from  the  acts  of  the  parties" 
25  Maine,  31  ;  5  Gil,  449. 

In  this  case  the  debtor  directed  the  application,  but  his  direc- 
tions for  some  cause  were  disobeyed.  The  credit  was  placed  on 
the  account,  instead  of  the  note,  and  the  creditor  took  his  judg- 
ment for  the  balance  of  the  account.  This  balance  was  paid  by 
the  debtor  and  the  judgment  satisfied.  This  is  a  waiver  of  his 
original  rights. 
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By  allowing  the   credit  on   the  note,   also   injustice  will   be 
done,  and  another  law  suit  will  be  the  consequence. 

Treat,  C.  J.  We  think  the  court  erred  in  not  allowing 
the  debtor  credit,  for  the  amount  claimed  to  have  been  paid  on 
the  note.  The  amount  in  controversy  was  received  by  the  cred- 
itor, with  the  written  directions  of  the  debtor  to  apply  it  on  the 
note.  It  was  therefore  accepted  as  a  payment  on  the  note.  It 
was  pro  tanto^  a  discharge  of  that  particular  indebtedness.  It 
was  the  clear  right  of  the  debtor  so  to  appropriate  the  money. 
He  expressly  exercised  the  right,  and  the  creditor,  in  accepting 
the  money,  received  it  in  part  satisfaction  of  the  note.  The 
instant  it  was  received,  the  note,  to  that  extent,  was  paid,  whether 
the  credit  was  ever  endorsed  therein  or  not.  The  creditor  was 
not  at  liberty  to  disregard  the  appropriation  made  by  the  debtor, 
and  apply  the  payment  on  another  debt.  The  application  of 
the  payment  could  not  be  changed,  without  the  consent  of  the 
debtor.  Perhaps  the  parties  might,  by  mutual  consent,  have 
transferred  the  credit  to  another  demand,  and,  in  that  way,  have 
revived  the  indebtedness  originally  discharged.  But  there  is  no 
evidence  in  the  case  to  show,  that  the  debtor  ever  assented  to  the 
payment  being  applied  on  the  account  the  creditor  held  against 
him.  The  payment  of  the  judgment  recovered  on  the  account, 
on  which  the  ten  dollars  may  have  been  credited,  v/as  no  waiver 
by  the  debtor  of  his  original  rights,  and  no  ratification  of  the 
change  in  the  credit  by  the  creditor.  If  he  had,  before  the  judg- 
ment was  rendered,  voluntarily  paid  the  account,  with  know- 
ledge that  the  payment  was  credited  thereon  instead  of  on  the  note, 
there  would  be  more  propriety  in  holding  that  he  had  assented 
to  a  trensfer  of  the  credit,  and  in  not  permitting  him  afterwards 
to  insist  on  the  benefit  of  the  payment  on  the  note.  But  this  is 
a  very  difi"erent  case.  The  payment  of  the  judgment  was  com- 
pulsory. The  debtor  lost  none  of  his  defences  to  the  note  by 
paying  the  judgment.  The  creditor  cannot  complain,  if  he  loses 
the  benefit  of  the  payment  in  question.  It  will  be  the  result  of 
his  own  wrongful  misapplication  of  the  appropriation. 

The  judgment  of  the  circuit  court  will  be  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed,. 

ELL.  REP. — Xll. — 11 
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Ira  Stout,  Appellant,  v.  John  Slattery,  Appellee. 

APPEAL  FROM  ADAMS. 

If  a  party  shovvshimself  entitled  to  tlie  remedy  to  be  obtaiued  by  certiorari,  the 
liliiigol'the  papers  from  the  justice,  before  the  plaintiff  appears  in  the  Circuit 
Court,  dispenses  with  the  necessity  of  issuing  the  writ,  (a) 

Jfanotary  public  administer  an  oath,  his  signature  to  the  jurat,  without  his 
seal  of  othce,  will  be  sufficient  within  the  county  of  his  residence  ;  if  to  be 
used  out  of  the  county,  his  seal  oi  office,  or  some  other  evidence  of  his  official 
character,  willbe  indispensable. 

Our  statute  does  not  make  it  the  duty  of  a  notary  to  verify  his  acts  by  his  seal, 
except  iuthe  acknowledgment  of  deeds. 

The  circuit  court  of  Adams  county,  Minshall,  Judge,  pre- 
siding at  May  term,  1849,  upon  motion  of  the  appellee,  quashed 
the  certiorari  issued  on  behalf  of  the  appellant.  The  facts  of  the 
case  are  fully  stated  in  the  opinion  of  the  court. 

Warren  &  Edmunds,  for  Appellant. 

Williams  &  Lawrence,  for  Appellee. 

Treat,  C.  J.  Slattery  sued  out  an  attachment  against 
Stoat,  from  a  justice  of  the  peace.  There  was  service  on  a  gar- 
nishee, and  a  publication  of  notice  to  the  defendant.  On  the  5th 
of  February,  1849,  a  judgment  was  entered  against  the  defend- 
ant, for  $91.62,  and,  on  the  12th  of  the  same  month,  a  judg- 
ment was  entered  against  the  garnishee  in  the  same  amount.  On 
the  16th  of  March,  1849,  the  defendant  obtfiined  an  order  for  a 
certiorari  ^u^  filed  the  same,  and  an  appeal  bond,  in  the  circuit 
court.  lie  stated,  in  his  petition  for  the  certiorari^  that  by  rea- 
son of  absence  from  the  State,  he  had  no  actual  knowledge  or 
notice  of  the  pendency  of  the  attachment,  or  of  the  rendition  of 
the  judgments  therein,  until  the  time  allowed  for  an  appeal  had 
expired,  and  that  he  was  not  in  any  manner  indebted  to  the 
plaintiff.  The  jurat  to  the  petition  was  subscribed,  "  Calvin  A. 
Warren,  Notary  Public  for  said  county  of  Adams."  No  writ  of 
certiorari  was  ever  issued.  A  transcript  of  the  proceedings  be- 
fore the  ^justice  was  filed  in  the  circuit  court  on  the  5th  of  April, 
1849.  In  May,  1849,  the  plaintiff  entered  a  motion  to  dismiss 
the  appeal,  which  was  sustained  by  the  court ;  and  that  decision 
is  now  assigned  for  error. 

This  record  presents  but  a   single   question,    which  did   not 

j(a)  Ante  113. 
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arise,  and  was  not  decided,  in  the  case  of  Gallimore  v.  Dazej, 
ante,  p.  143.  On  the  principles  of  that  case,  the  defendant 
clearly  showed  himself  entitled  to  the  remedy  by  certiorari  ;  and 
the  filing  of  the  papers  from  the  justice,  before  the  plaintiiF 
appeared  in  the  Circuit  Court,  dispensed  with  any  necessity  for 
i  ssuing  a  writ  of  certiorari. 

The  notary  public,  before  whom  the  petition  was  verified,  did 
not  afiixhis  seal  of  office  to  the  jurat,  and  it  is  insisted,  that  his 
omission  to  do  so,  presents  an  insuperable  objection  to  the  pro- 
ceedings ;  in  other  words,  that  a  notary  can  perform  no  official 
act,  without  evidencing  it  by  his  notarial  seal.  This  position 
cannot  be  maintained.  We  are  clearly  of  the  opinion,  that  the 
failure  of  the  notary  to  annex  his  official  seal  to  the  jurat,  does 
not  vitiate  the  proceedings  based  on  the  petition.  Within  the 
county  of  Adams,  the  addition  of  the  seal  was  not  necesssary.  If 
the  petition  was  to  be  used  in  another  county,  the  seal  of  the 
notary,  or  some  other  evibence  of  bis  official  character,  would 
be  indispensable.  In  a  case  like  this,  the  seal  does  not  give 
validity  to  the  act  of  the  notary.  It  is  only  evidence  of  his 
authority  to  administer  the  oath.  It  is  the  usual  mode  of  authen- 
ticating the  act,  but  not  the  exclusive  one.  This  is  not  like  the 
case  of  process,  which  the  law  provides  shall  issue  under  the  seal 
of  the  court  ;  nor  the  case  of  the  performance  of  an  act  by  an 
officer,  which  the  law  declares  shall  be  done  under  his  official 
seal.  Our  statute  does  not  make  it  the  duty  of  a  notary  to  ver- 
ify his  acts  by  his  notarial  seal,  except  in  the  single  instance  of 
the  acknowledgment  of  a  deed.  R.  S.,  ch.  75  ;  ch.  76,  §3  ;  ch. 
24,  §16.  The  rules  of  the  common  law  may  perhaps  require 
some  particular  acts  of  a  notary  to  be  evidenced  by  his  official 
seal,  but  the  taking  of  affidavits  is  not  one  of  them.  The  power 
to  administer  oaths  is  expressly  conferred  by  statute,  and  is  not 
one  of  the  incidents  of  the  office.  The  affixing  of  the  notarial 
seal  is  not  essential  to  validity  of  his  acts,  except  in  cases 
where  it  is  required  by  some  rule  of  the  common  law,  or  some 
provision  of  the  statute.  In  all  other  cases,  his  official  acts,  at 
least  within  the  State,  are  none  the  less  valid,  because  they  are 
not  authenticated  by  his  notarial  seal.  The  only  diff'erence 
relates  to  the  proof  of  his  authority.  If  the  act  is  not  evidenced 
by  the  seal  of  the  notary,  his  signature  and  official  character 
must  be  established    by  some  other  legitimate  evidence.     Clerks 
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of  courts  are  ia  the  constant  habit  of  taking  affidavits,  without 
attaching  the  seal  of  the  court  to  their  jurats,  a,nd  the  validity 
of  their  acts,  and  the  propriety  of  the  practice,  has  never  been 
questioned.  It  would  hardly  be  contended,  that  perjury  •  could 
not  be  assigned  on  such  an  affidavit,  if  the  contents  were  mate- 
rial, and  the  party  knew  them  to  be  untrue.  And  there  is  no 
difference  in  principle  between  the  two  cases.  There  is  no  more 
occasion  for  the  seal  in  the  one  case  than  in  the  other.  The  oath 
is  legally  administered  in  either  case.  It  is  only  when  it  becomes 
necessary  to  prove  the  making  of  the  oath,  that  the  seal  of  the 
officer,  or  some  competent  evidence  of  his  authority,  must  be 
produced.  The  case  of  the  Fund  Commissioners  v.  Glass,  17 
Ohio,  542,  is  an  authority  very  much  in  point.  A  statute  of 
Ohio  made  it  the  duty  of  each  notary  to  provide  a  notarial  seal, 
with  which  to  authenticate  his  official  acts.  By  a  subsequent 
statute,  notaries  were  authorised  to  take  the  acknowledgment  of 
deeds,  and  were  required  to  make  certificates  of  acknowledg- 
ment, and  subscribe  the  same.  It  was  held,  that  they  need  not 
affix  their  notarial  seals  to  the  certificates.  The  court  said  : 
''Under  this  law,  the  acknowledgment  of  this  deed  was  taken, 
and  to  the  certificate  of  his  acknowledgment  the  officer  taking  it  did 
subscribe  his  name.  This  was  all  which  the  law  under  ■which 
he  was  acting  required  him  to  do."  It  has  been  decided, 
that  a  Circuit  Court  will  take  notice  who  are  justices  of  the 
peace,  for  the  county  in  which  it  is  held  ;  and  proof  of  the  official 
character  of  these  officers  is  never  required,  unless  that  particular 
matter  is  dis.inctly  in  controversy.  Shattuck  v.  The  People,  4 
Scam.,  477  ;  Irving  v.  Brownell,  11  111.,  402.  The  rule  is  one 
founded  in  reasons  of  public  convenience,  and  may  with  equal 
propriety  be  extended  to  no'faries.'(a) 

The  judgment   of  the  Circuit    Court  must  be  reversed,    with 
costs,  and  the  cause  remanded  for  further  proceedings. 

Judgment  re'dersed 

(a)    Dyer  vs .  FMnt,  21  lU.  R.  82. 
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James  Boorman,  PM  in  Error,  v.  William  D.  Freeman,  etal.^ 
Defts  in  Error. 

ERROR    TO  MORGAN. 

If  a  defective  appeal  bond  is  filed  in  the  Circuit  Court,  and  the  party  applies 
for  leave  to  file  anew  bond,  he  should  be  permitted  to  do  so,  within  a  reason- 
able time,  to  be  named  in  the  order  granting  leave,     (a) 

Boorman  sued  Freeman  &  Co.  before  a  justice  of  the  peace, 
upon  account.  Freeman  &  Co.  filed  an  account  in  set  ofl",  and 
recovered  a  judgment  against  Boorman  for  $24  38.  From  this 
judgment  Boorman  appealed  to  the  Morgan  Circuit  Court  ;  the 
appeal  bond  was  signed  by  an  unauthorized  agent  in  the  name  of 
Boorman.  In  the  Circuit  Court,  Freeman  &  Co.  moved  to  dis- 
miss the  appeal,  because  of  the  insufficiency  of  the  bond  ;  Boor- 
man then  filed  a  cross  motion  for  leave  to  file  an  amended  bond, 
and  that  the  cause  be  continued.  Whereupon,  the  Circuit  Court, 
Woodson,  Judge,  presiding,  at  November  term,  1849,  sustained 
the  motion  to  dismiss,  and  overruled  the  motion  to  amend  and 
continue,  and  dismissed  the  appeal. 

Boorman  sued  out  a  writ  of  error,  and  brings  the  cause  to  this 
Court ;  and  assigns  for  error,  the  refusing  the  motion  to  continue 
the  cause  and  for  leave  to  amend  the  appeal  bond. 

D.  A.  Smith,  for  Pltff  in  Error. 

M.  McCoNNEL,  for  Deft  Error. 

Treat,  C.  J.  This  case  does  not  differ  in  principle  fro^ 
that  of  Bragg  n.  Fessenden,  11  111  .,  544.  There,  an  agent  exe- 
cuted the  appeal  bond  in  the  name  of  the  appellant,  withou 
authority  under  seal  for  that  purpose.  Subsequently  and  after 
the  expiration  of  the  time  allowed  by  law  for  taking  the  appeal, 
the  appellant  executed  a  power  of  attorney  confirming  the  act 
of  the  agent.  This  Court  held  that  the  bond  was  sufficient,  and 
reversed  the  judgment  of  the  Circuit  Court  dimissing  the  appeal. 
Here  the  agent  had  no  authority  under  seal  to  execute  the  appeal 
bond,  on  behalf  of  the  appellant.  But,  when  the  appellee  moved 
to  dismiss  the  appeal,  because  of  the  defective  execution  of  the 
bond,  the  appellant  entered  a  cross  motion  for  leave  to   file  a   new 

(rt)     Trustees  &c.,  vs.  Starbard,  13  Ul.  R.  49  ;  Weist  vs.  People,  39  ni.  R.  508. 
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bond,  which  the  Court  refused.  The  two  cases  are  identical  in 
principle.  In  both,  the  agents  had  no  competent  authority  to 
bind  their  principals.  In  one,  the  appellant  was  permitted  to 
perfect-  his  appeal,  by  the  ratification  of  the  defective  bond  ;  in 
the  other,  he  offered  to  perfect  his  appeal,  by  the  filing  of  a  suffi- 
cient bond  in  place  of  the  defective  one.  If  a  party  can  prevent 
the  dismissal  of  an  appeal,  by  confirming  a  bond  executed  with- 
out authority,  he  certainly  should  be  allowed  to  accomplish  the 
same  result,  by  giving  a  new  and  valid  bond.  The  statute  pro- 
vides :  "  If,  upon  the  trial  of  any  appeal,  the  bond  required  to 
be  given  shall  be  adjudged  informal  or  otherwise  insufficient,  the 
party  who  shall  have  executed  such  bond,  shall  in  no  wise  be 
perjudiced  by  reason  of  such  informality  or  insufficiency  ;  pro- 
vided, he  will,  in  a  reasonable  time,  to  be  fixe  d  by  the  Court, 
execute  and  file  agood  and  sufficient  bond.''  R.  S.,  ch,  59,  §  65. 
According  to  the  construction  put  upon  this  statute,  in  Bragg  v. 
Fessenden,  and  the  cases  there  cited,  this  case  is  clearly  within 
its  provisions  ;  and  the  Circuit  Court  erred  in  not  giving  the 
appellant  leave  to  file  a  new  bond.  The  proper  order  would 
have  been,  that  he  should  file  the  bond  within  a  reasonable 
time — the  day  to  be  named  in  the  order — and  in  default  thereof, 
that  the  appeal  should  be  dismissed. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceeding. 

Judgmtnt  reversed. 


«»  o  <« 


Elisha  B.    Hitt,  Appellant,  t\  JosiiiPH   W.    Ormsbee,  et   al., 

Appellees. 

APPEAL  FROM  SCOTT. 

The  admissions  of  several  parties  to  a  bill  iu  chancery  are  uot  competent  evi- 
dence against  others,  whose  interests  are  adverse. 

Where  a  party  is  indebted,  and  makes  amjile  provision  for  tlie  payment  of 
those  debts,  and  in  the  meantime  makes  a  provision  for  liis  family,  his  in- 
debtedness does  not  afford  evidence  of  a  fraudulent  in  tent. 

Nothing  can  be  admitted,  but  everything  must  be  proved  against  an  infant. 

Hitt  filed  his  bill  in  the  Scott  Circuit  Court,  to  perfect  his  title 

(a)    Hall  vs.  Davis,  44  HI.  R.  494. 
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to  a  lot  of  land,  and  to  establish  the  right  of  Ormsbee  to  the  lot, 
and  to  get  possession  of  the  land  in  iiis  own  right. 

Hitt  sets  out  that  in  October,  1847,  he  recovered  a  judgment 
at  law,  in  the  Scott  Circuit  Court,  against  Ormsbee,  and  sued 
out  an  execution,  and  levied  upon  and  sold  a  house  and  lot  in 
Exeter,  in  said  county,  and  purchased  the  same  as  the  property 
of  Ormsbee.  In  fifteen  months  after  the  sale  the  sheriif  made  a 
deed  to  Hitt,  conveying  to  him  all  the  right  of  Ormsbee  to  said 
premises. 

That  the  lot  was  purchased  and  paid  for  by  Ormsbee  in  1840, 
at  which  time  he  took  possession,  and  built  a  house  and  made 
other  improvements  thereon  using  his  own  funds  in  all  instan- 
ces for  that  purpose.  That  on  the  30th  of  April,  1842,  Ormsbee 
was  in  possession  of  said  property,  using  it  and  claiming  it  as 
his  own,  and  was  in  possession  at  the  filing  of  the  bill,  which 
was  in  May,  1859,  and  that  his  debt  to  Hitt  was  contracted  on 
oOth  April,  1852,  although  the  note  sued  on  was  not  given  for 
several  months  afterwards.  It  appears  that  when  the  lot  was 
purchased,  a  deed  was  taken  conveying  the  same  in  these  words, 
"  grant,  bargain,  sell,  convey,  and  confirm  unto  the  said 
Frances  Heath,  her  heir  Mary  S.  Heath,  now  the  wife  of  J.  W. 
Ormsbee,  and  the  heirs  of  the  said  Mary  S.  by  the  said  Orms- 
bee, forever." 

It  appears  that  Frances  Heath  is  the  mother  of  Mary  L.  Heath, 
who  is  thCjWife  of  Ormsbee,  and  that  she  resides  in  Virginia,  and 
never  had  possession  of  the  land  or  the  deed,  or  claimed  any 
interest  in  the  property. 

It  is  in  proof  that  when  Ormsbee  purchased  and  paid  for  the 
property,  that  he  admitted  he  was  in  debt  in  this  state,  and  to 
persons  in  other  states. 

It  was  proven  by  the  defendant,  Ormsbee,  that  at  the  time  he 
purchased  said  property,  and  for  some  time  afterwards,  he  was 
reputed  in  this  state  to  be  unembarrassed,  and  to  be  worth  two 
or  three  thousand  dollars,  and  that  this  property  was  believed  to 
be  his.  But  none  of  the  Avitnesses  had  any  personal  knowledge 
of  his  circumstances.  It  is  in  proof  that  a  large  debt  for  which 
he  was  liable  as  a  member  of  a  fitm,  has  since  been  paid  by  the 
members  of  that  firm,  and  that  Ormsbee  is  insolvent,  and  that 
many  of  his  debts  are  still  unpaid. 

The  bill  alleges  that  the  purchase  was  for  the  benefit  of  Orms- 
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bee,  and  that  he  procured  the  deed  to  be  made  as  it  was,  to 
defraud  his  creditors. 

Ormsbee  and  Frances  Heath,  by  their  answers,  admit  the  truth 
o£  the  charges  in  the  bill,  except  the  charge  that  the  property 
was  bought  to  defraud  creditors.  The  answer  states  that  Orms- 
bee bought  the  property  for  the  benefit  of  his  family,  to  save 
them  from  the  extremity  of  bad  fortune. 

Upon  the  hearing  of  the  cause,  Woodson,  Judge,  at  June 
term,  18-SO,  refused  the  relief  prayed  for  and  dismissed  the  bill. 
Hitt  appealed  to  this  Court,  and  assigns  said  decision  for  error. 

M.  McCoN^EL,  for  Appellant. 

That  as  Ormsbee  was  in  possession,  and  Mrs,  Heath  had  no 
right  to  it,  the  property  was  subject  to  be  sold  to  satisfy  Orms- 
bee's  debts.  The  intention  of  Ormsbee  in  connection  with  the 
deed  makes  no  difference  whatever.  That  from  the  recording 
of  the  deed  and  the  admisssions  of  the  answers,  and  the  terms  of 
the  grant,  it  is  clear  that  this  is  a  conveyance  in  trust  to  the 
mother  of  Ormsbee's  wife,  &c.,  for  his  use,  bought  Avith  his 
money,  and  that  he  would  have  the  right  to  establish  the  title  in 
him  as  the  cestui  qui  trust,  and  if  he  could  do  so,  his  creditor 
having  all  his  right,  could  do  the  same  thing.  Macubbin  v. 
Cromwell,  7  Gill.  &  John.,  157  ;  Boyd«.  McLane,  1  John.,  582  ; 
Botsford  •«.  Burr,  2  John.,  409:  Livingston -y.  Livingston,  2 
John.,  540. 

Ormsbee  paid  the  money  ;  the  deed  having  been  taken  in  the 
name  of  his  mother-in-law,  creates  a  resulting  trust  in  Ormsbee, 
which  interest  is  subject  to  execution.  Perry  -y.  Plead,  1  A.  K. 
Marshall,  47 ;  4  J.  J.  Marshall,  592  ;  Elliott  -».  Armstrong,  2 
Blackf.,  198;  Jennison -y.  Graves,  2  Blackf.,  440;  Doyle  t). 
Sleeper,  1  Dana,  536  ;  Hamson  v.  Battle,  1  Dev.  Equity  Rep., 
537  ;  Kellogg  v.  Wood,  4  Paige,  578  ;  Ontario  Bank  v.  Root,  3 
Paige,  478. 

D.  A.  Smith,  for  Appellees. 

The  bill  in  this  case  assails  the  deed  by  Edwards  for  the  ben- 
efit of  Ormsbee's  wife  and  her  heirs  by  his  body,  as  actually 
fraudulent  against   his  creditors.     I  submit  that  as  the  debt  was 
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not  contracted  until  some  time  after  the  execution  of  the  deed 
that  the  deed  is  a  bona  fide  post  nuptial  settlemeut  that  cannot 
be  called  in  question  by  Hitt  as  a  subsequent  creditor.  1  Amer- 
ican Leading  Cases,  pp.  40  to  46,  55,  56  :  1  Stroy's  Eq.  Juris., 
sections  355  to  365  inclusive. 

Catof,  J.  The  admissions  of  Ormsbee,  as  testified  to  by, 
the  witness,  are  not  competent  evidence  against  the  other 
defendants,  (a)  In  contemplation  of  law,  atleast,his  interests  were 
adverse  to  theirs.  It  does  nor  appaer  that  those  admissions  were 
made  at  a  time  when  it  was  against  his  interest  to  make  them, 
even  if  that  would  render  them  competent.  The  only  indebted- 
ness proved  against  Ormsbee,  at  the  time  he  purchased  the  prem- 
ises in  question,  except  by  such  admissions,  was  his  indebteb- 
ness  as  a  member  of  the  late  firm  of  McConnel,  Ormsbee,  &  Co. 
Although  his  legal  liability  for  those  debts  still  continued,  those 
liabilities  were  provided  for  by  the  undertaking  of  the  other 
members  of  the  firm  to  pay  them.  In  pursuance  of  that  under- 
taking they  have  since  been  paid.  No  doubt  has  been  suggested 
of  the  entire  responsibility  of  the  other  members  of  the  firm,  to 
fulfil  that  undertaking,  and  the  result  shows,  that  that  provision 
was  amply  sufiicient.  No  doubt  that  he  considered  at  the  time, 
and  such  appears  to  have  been  the  fact,  that  those  debts  were  as 
amply  provided  for,as  if  they  had  been  secured  by  a  mortgage.  (6) 
It,  then,  could  not  have  been  his  contemplation,  at.  the  time 
he  made  this  provisimi  for  his  family,  to  defraud  those  creditors, 
any  more  than  as  if  those  debts  had  been  secured  by  a  mort- 
gage ;  and  the  rule  seems  to  be  well  settled,  that  where  debts  are 
thus  secured,  they  do  not  aiiord  evidence  of  a  fraudulent  intent. 

As  to  the  infant  defendant,^  the  case  is  still  more  defectively 
made  out.  As  to  him,  nothing  can  be  admitted,  but  every  thing 
must  be  proved.  Beyond  the  admission  of  the  answers,  there 
is  no  evidence  that  the  premises  were  purchased  with  the  funds 
of  Ormsbee.  As  to  the  infant,  there  is  no  evidence  of  the  judg- 
ment against  Ormsbee,  or  of  the  subsequent  proceedings  under 
which  the  complainant  claims  title.  Except  by  the  admissions 
contained  in  the  answer  of  Ormsbee  and  Heath,  there  is  not  the 
shadow  of  a  case   made  out.(c) 

The  decree  of  the  circuit  court  dismissing  the  bill  was  proper, 
and  it  must  bo  affirmed,  with  costs. 

Judgment  affirmed, 

(y)    Martin  vs.  Di-yden,  1  GU.  K.  209  ;  Rectorvs.  Rector,  3  Gil.  R.  118  ;  Cochran  vs, 
McDonald,  15  111.  R.  12  and  note.     Miller  vs.,Niemerick,  19m.  R.  172. 
(6)    Mortz  vs.  Koffman,-^5ni.R.  553. 
(c)    Cliaflin  vs.  Heirs,  &c.,  33  111.  R.  38  ;  Rhodes  vs.  Rhodes,  43  Hi.  R.  549. 
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William  Hodson   et  al.,   Appellants,?;.   Murray    McConnel, 
Appellee. 

APPEAL  FROM  MORGAN. 

Where  au  appeal  is  allowed  to  several  defendants,  and  there  is  a  joinder  in  the 
errors  assigned  by  all,  it  is  too  late  for  the  appellee  to  urge  the  objection,  that 
only  a  part  of  the  defendants  have  appealed. 

If  a  judgment  is  obtained  in  the  name  of  one  party,  but  for  the  use  _of  another, 
the  judgment  debtor  cannot  be  garuisheed,  nor  can  the  interest  of  the  equitable 
owner  of  the  judgment  be  defeated  by  such  proceeding. 

A  defendant  being  notified  that  a  judgment  against  him  belongs  to  a  person  other 
than  the  plaintifl"  on  the  record,  he  is  as  much  bound  by  the  notice,  as  if  the 
record  stated  the  judgment  to  be  for  the  use  of  such  person. 

In  June,  18 i4,  McConnel  obtained  judgment  in  tlie  Morgan 
Circuit  Court  against  Hodson,  upon  Avhich  execution  was  issued 
and  returned  no  property  found.  In  March,  1849,  McConnel 
filed  tlie  requisite  affidavit,  and  obtained  an  order  for  summons 
against  R.  &  J.  McDonald  as  garnisbees.  In  March,  1849,  a 
judgment  was  entered  in  the  same  court  in  the  name  of  Hodson 
against  the  McDonalds.  The  proceeding  of  McConnel  was  for 
the  purpose  of  obtaining  a  judgment  against  the  McDonalds,  as 
garnishees,  for  the  amount  of  the  judgm.ent  against  them  in  favor 
or  Hodson.  In  November,  1849,  the  McDonalds  and  Hodson 
filed  their  answers  in  the  premises  which  are  in  substance,  that 
several  years  before  that  time,  the  McDonalds  became  indebted 
to  Hodson,  and  gave  him  a  note,  upon  which  the  judgment  in 
his  favor  was  rendered.  That  before  suit  was  brought  against 
them  on  the  note,  it  was  sold,  in  payment  of  liability  of  said 
Hodson,  and  was  delivered  to  an  attorney  and  held  by  him  for 
the  use  of  the  persons  in  whose  favor  the  liability  existed,  of 
which  the  McDonalds  had  notice,  and  that  they  paid  said  judg- 
ment to  said  attorney,  and  that  they  supposed  that  satisfaction 
of  the  judgment  had  been  regularly  entered.  That  said  judg- 
ment was  satisfied  by  a  new  note  given  to  a  third  party.  That 
the  McDonalds  had  been  informed  when  they  ga^e  the  second 
note,  that  McConnel  had  obtained  an  order  for  garnishee  process 
against  them,  but  did  not  know  the  process  had  been  issued 
until  it  was  served. 

Upon  this  answer,  McConnel  moved  for  a  judgment  against 
the  garnishees,  and  at  March  term,  1850,  Woodson,  Judge,  pre- 
siding, a  judgment  was  rendered  in  favor  of  McConnel  against 
the  McDonalds,  for  the  amount  of  the  judgment  against  them 
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in  favor  of  Hodson,  and  judgment  given  against  Ilodson  for  the 
costs  arising  out  of  the  garnishee  proceeding.  The  present 
appellants  excepted,  and  bring  the  cause  to  this  Court.  The 
McDonalds  did  not  join  with  Hodson  in  tte  appeal  bond.  The 
appellants  assign  for  error,  the  rendition  of  the  judgment  against 
the  McDonalds  upon  their  answers,  no  issue  having  been  made 
upon  the  facts  stated  to  them, 

William  Thomas,  for  Appellants. 

That  by  the  12th  section  of  the  attachment  law,  R.  S.,  p.  307, 
it  was  the  right  of  the  appellees,  to  appear  and  answer  on  oath, 
&c.,  and  upon  filing  the  answer  by  the  garnishees,  they  should 
have  been  discharged  from  further  proceedings:  unless  the 
plaintiif  alleged  that  the  garnishee  had  not  answered  fully,  in 
which  case,  the  court  should  have  directed  an  issue,  to  be  tried 
by  a  jury,  as  provided  by  the  19th  section  of  the  attachment  law. 

The  answers  in  this  case  show,  that  Hodson  had  parteed  with 
his  rights  and  interest  in  the  judgment  against  the  McDonalds, 
long  before  the  garnishee  proceeding  was  commenced,  and  there 
being  no  allegation  of  fraud,  the  judgment  of  the  Circuit  Court 
should  have  been  for  the  defendants.  Stockton  v.  Hall  Har- 
din's Rep.,  160  ;   Keegin  •«.    Dawson,    1    Oilman,  80., 

Upon  the  merits  and  facts  of  the  case,  the  only  question  for 
the  decision  of  the  court,  is  with  reference  to  the  facts  ,  was 
Hodson  entitled  to  the  money  on  the  judgment  against  the 
McDonalds,  at  the  time  they  were  served  with  notice  as  garni- 
fihees  ?  And  with  reference  to  the  law,  will  the  court  compe 
the  garnishees  to  pay  money,  which  appears,  does  not  belong 
to  the  debtor  ?  Dix  et  al.  -y.  Cobb,  4  Mass.,  510  ;  Cushing's 
Trustee  Process,  73,  74. 

M.  McCoNNEL,  2Jro  se. 

The  McDonalds,  who  are  the  real  parties  in  interest,  hare  not 
joined  in  the  appeal,  and  are  not  complaining  of  the  judgment. 

Hodson  was  not  summoned  in  the  case  and  is  a  mere  volun- 
teer, and  is  not  authorized  to  defend  in  the  court  below,  or 
to  appeal  to  this  court.  It  is  apparent  that  his  debt  to  appelle  e 
has  not  been  paid,  and   that  is  the  only  question  he  can  make  ; 
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he  cannot  assign  for  error  the  judgment  against  tlie'garnisliees, 
the  judgment  against  them  in  his  favor  being  applied  to  pay 
his  debt. 

It  appears  affirmatively,  that  the  judgment  against  the  garni- 
shees, was  in  favor  of  Hodson,  and  not  of  any  other  person, 
which  fact  being  a  matter  of  record,  cannot  in  a  proceeding  at 
law  be  denied,  by  going  behind  the  judgment,  and  showing  that 
it  was  for  the  use  of  another. 

Trumbull,  J.  This  was  a  garnishee  proceeding,  instituted 
by  McConnel,  under  R.  S.,  ch.  57,  §  38,  against  John  and  Kich- 
aj-d  McDonald,  as  debtors  of   William  Hodson. 

The  circuit  court  gave  judgment  against  the  McDonalds  for 
the  sum  due  from  them  to  Hodson,  and  against  Hodson  for  costs. 

It  was  objected,  upon  the  argument,  that  Hodson  alone  had 
appealed,  and  that  he  could  not  be  permitted  to  assign  errors  in 
the  judgment   against  the  McDonalds. 

In  point  of  fact,  an  appeal  was  allowed  to  all  the  defendants 
in  the  court  below,  and  they  have  all  united  in  the  assignment 
of  errors,  to  which  there  is  a  joinder  in  error.(a)  After  this,  it  is 
too  late  for  the  appellee  to  insist  that  only  a  part  of  the  defend- 
ants below  had  appealed,  and  it  is  wholly  immaterial,  whether 
Hodson  has  a  right  to  complain  of  the  judgment  against  the 
McDonalds.  They  certainly  have  the  right,  and  have  availed 
themselves  of  it. 

The  record  shows,  that  the  note  upon  which  the  judgment^in 
favor  of  Hodson  against  the  McDonalds  was  obtained,  did  not 
belong  to  him,  but  to  the  heirs  of  one  Swain,  for  some  of  whom 
he  was  guardian,  and  to  all  of  whom  he  was  indebted,  and  that 
it  was  delivered  to  the  attorney  who  brought  suit  upon  it,  to 
collect  for  their  benefit.  Hodson  had,  therefore,  no  real  interest 
in  the  judgment,  although  it  was  in  his  favor,  as  it  had  to  be, 
the  note  never  having  been  assigned.  The  fact  that  the  record 
did  not  state  that  the  judgment  was  for  the  use  of  the  heirs  of 
Swain,  does  not  alter  the  case.  The  object  of  making  such  a 
statement  upon  the  record,  is,  to  notify  the  defendant  and  third 
persons  who  the  real  party  in  interest  is,  so  that  his  rights  may 
not  be  prejudiced  by  any  transaction  with  the  nominal  plaintifi". 
If  a  defendant  has  notice  that  a  judgment  against  him  belongs 
to  a  person  other  than  the  plaintiff  upon  the   record,    he  is  as 

(a)    McCaU  vs.  Lesher,  2  Gil.  R.  46. 
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mucli  bound  by  such  notice  as  if  the  record  stated  the  judgment 
to  be  for  the  use  of  such  other  person,  [a) 

In  this  case,  the  record  shows  that  the  McDonalds  were 
informed  of  the  transfer  of  the  note,  and  that  liodson  had  no 
interest  in  it,  before  suit  upon  it  was  commenced. 

The  doctrine  is  well  settled,  that  thecourts  of  law  will  notice  and 
protect  the  interests  of  the  equitable  owners  of  choses  in  action, 
and  particularly  so,  in  the  matter  of  a  garnishee  proceeding, 
which  is  of  an  equitable  character. (6) 

According  to  the  answers  of  the  garnishees  and  the  admis- 
sions of  the  parties,  contained  in  the  record,  it  is  manifest  that 
Hodson  was  not  entitled  to  the  benefit  of  the  judgment  in  his 
favor,  consequently  his  creditor,  McConnel,  could  have  no  claim 
upon  it. 

Judgment  reversed. 


John  A.  Chesnut,  Appellant,  i\  Ebenezer  Marsh,  Appellee. 

APPEAL  FROM  MACOUPIN. 

A  judgment  under  which  lands  are  sold  for  the  paj'ment  of  taxes  is  good,  if 
it  contain  the  substance  of  the  lorm  required  by  statute. 

A  judgment  rendered  by  a  Court  having  fuUjurisdiction,  is  obligatory  until  re- 
versed, though  such  judgment  may  be  irregular  and  erroneous. 

In  a  collateral  proceeding,  a  judgment  for  the  sale  of  lands  for  the  payment  of 
taxes,  cannot  be  impeached  because  the  same  judgment  is  against  the  owners 
ol  the  land ;  the  latter  part  will  be  regarded  as  surplusage,  (c) 

This  was  an  action  of  ejectment  brought  by  Chesnut  against 
Marsh  in  the  Macoupin  Circuit  Court,  at  September  term,  1848, 
to  recover  possession  of  the  east  half  of  the  south-west  quarter  of 
section  21,  in  town  10,  range  7,  west  of  the  third  principal  meri- 
dian. 

The  title  of  Chesnut  was  derived  from  a  sale  of  the  land  for 
taxes.  The  only  question  decided  by  the  Court,  was  as  to  the 
sufficiency  of  the  judgment  ordering  the  sale  of  the  lands  ;  and 
this  judgment  is  sufficiently  set  out  in  the  opinion  of  the  Court. 

The  cause  was  heard  before  Woodson,  Judge,  and  a  jury,  at 
October  term,  1850. 

(a)  TriplettVB.  Scott,  aw^e,  138. 

(b)  Bom  vs.  Staadeii,  2,5m.  R.  3-22  ;  Carr  vs.  Waugh,  28m.  R.  4512. 

(a)    Pigeon  vs.  State,  &c.,  36  UI.  R.  251  ;  Malford  vs .  Stalzbuch,  49111.  R.  309. 
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On  the  hearing  of  the  cause  in  the  circuit  court,  the  Judge 
excluded  the  judgment  for  taxes,  referred  to  in  the  opinion,  order- 
ing the  sale  of  the  lands  in  controversy,  which  was  rendered  in 
1839,  and  the  other  proofs  offered  by  the  appellant.  The  exclu- 
sion of  these  proofs  is  assigned  for  error.     Chesnut  appealed. 

R.  S.  Blackwell,  for  Appellant. 

1.  The  circuit  courts  of  this  State,  in  the  exercise  of  the  judi- 
cial power  conferred  upon  them  by  the  revenue  law  of  1839,  are 
not  to  be  regarded  quo  ad  hoc,  as  courts  of  special  jurisdiction, 
within  the  meaning  of  the  rule,  requiring  the  records  of  such 
courts  to  show  affirmatively  that  all  of  their  proceedings  are 
strictly  in  accordance  with  the  statute  giving  the  power.  The 
circuit  courts,  before  this  additional  jurisdiction  was  conferred 
upon  them,  were  courts  of  record,  possessing  a  general  juiisdic- 
tion,  having  a  public  seal,  established  terms,  organized  process, 
a  permanent  location,  judicial  and  executive  officers,  and  their 
functions  do  not  cease  on  the  execution  of  a  particular  power. 
'No  change  has  been  made  in  the  organization  or  character  of  the 
courts  by  the  revenue  laws.  But  they  exercise  a  general  jurisdic- 
tion, under  a  public  statute,  and  are  to  be  regarded  in  all  res- 
pects as  Superior  Courts  without  limitation,  as  to  the  subject 
matter  or  mode  in  which  they  are  to  exercise  their  authority. 
When  therefore  iheir  jurisdiction  appears,  the  same  liberal  intend- 
ments are  to  be  made  in  support  of  a  judgment  under  the  revenue 
law,  as  in  the  judgments  of  the  circuit  courts,  rendered  in  the  due 
course  of  the  common  law.  Doe  ex  dem. ,  Obert -y,  Hammel,  3 
Harrison  N.  J.  R.,  73  ;  Kempcy.  Kennedy,  2  U.  S.  Co  nd.  Rep., 
253  ;  Ravmond  v.  Bell,  18  Conn.,  87-9  ;  .Gregnior  ^^  Astor,  2 
Howard  U.  S.  R.,  3l9. 

But  if  the  circuit  courts,  in  the  exercise  of  this  power,  act  as 
courts  of  special  and  limited  jurisdiction,  as  laid  down  in  Thatch- 
er V.  Powell,  6  Whea. ,  119,  still  those  courts,  following  this  rule, 
have  repeatedly  decided,  that  if  the  record  shows  jurisdiction  in 
the  court,  then,  however  erroneous  their  proceedings  may  be 
their  judgments  cannot  be  impeached  in  a  collateral  action,  but 
are  regarded  as  conclusive  upon  parties  and  privies,  until 
reversed  upon  writ  of  error  or  appeal.  Voorhees  v.  U.  S.  Bank, 
10  Peters,  449  ;  Thompson -».  Tolmie,  2  Peters,  157  ;   Weyer-y. 
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Zane,  1  Ohio  Concl.  Rep.,  589  ;  Admas  -y.  Jeffries,  12  Ohio,  272  ; 
Young  V.  Lorrain,  11  111,,  636-9  .  Wyman  -y.  Campbell,  6  Por- 
ter, 236-243  ;  Doe  v.  Wise,  5  Blackf.,  40  2  ;  M'llvoy  t.  Speed, 
4  Bibb,  85  ;  Fridge  v.  Slate,  3  Gil.  and  John.,  103  ;  Van  Wor- 
mer  v.  Mayor  of  Albany,  15  Wend.,  262  ;  Paine  -y.  Moreland, 
15  Ohio,  444-5. 

The  Court  in  this  case  had  jurisdiction. 

This  Court  will  presume  that  the  collector  did  his  duty  in 
making  his  report.     Taylor  w  People,  7  111  .,  349,  (2  Gil.) 

And  the  record  recites  the  notice  required  by  law.  This 
recital  is  prima  facie  evidence  that  notice  was  given. '  Rust  -y. 
Frothingham,  1  111.,  258,  (Brecse  ;  )  Bamber -y.  Winslovr,  12 
Wend.,  102. 

The  judgment  is  not  regular,  and  could  have  been  reversed 
upon  writ  of  error.  But  the  substantial  requirements  of  the 
statute  are  recitied  in  the  judgment,  and  appear  to  have  been 
complied  with,  and  the  judgment  cannot  be  impeached  collate- 
rally. Siggert  T).  Harber,  5  111  ,  371  ;  Rig  -y.  Cook,  9  111. , 
348-9  ;  Atkins -y.  TIammin,  7  111.,  450  ;  Laws  1838-9,  p. 
14,  §    30. 

Billings  Parsons,  for  Appellee. 

1.  It  is  a  well  settled  principle,  that  in  an  action  of  ejectment  to 
recover  possession  of  land,  purchased  at  a  sheriff's  sale  for  taxes, 
the  plaintiff,  before  he  can  introduce  the  sheriff's  deed  in  evi- 
dence, must  first  exhibit  a  valid  judgment  against  the  land. 
Atkins  V.  Himman,  2  Gil.,  437. 

2.  Judgments  are  the  sentence  of  the  law,  pronounced  by  the 
Court  upon  the  matters  contained  in  the  record.  3  Blackstone's 
Com.,  295. 

A  judgment,  though  pronounced  by  the  Judge,  is  not  his 
determination,  but  the  determination  and  sentenee  of  the  law. 
Tested  by  this  rule,  the  judgment  attempted  to  be  rendered  in 
this  case,  is  void.     Laws  1839,  §  26,  29,  anl  30. 

Where  a  summary  remedy  is  given  by  statute,  a  person  seek- 
ing to  avail  himself  of  it,  must  be  confined  strictly  to  its  provi- 
sions, and  shall  take  nothing  by  intendment.  Logwood?).  Plant- 
ers' Bank,  1  Minor,  25  ;  Bates  y.  Planters'  and  Merchants'  Bank, 
8  Porter  ,  100  ;  Roberts  v.  State  Bank,  9  Porter,  317  ;  7  Blackf., 
37  ;  7  Hill,  25';  IGreeue,  306.  4  Halsted,  20. 
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3.  As  to  what  are' void  able,  and  what  void  judgments.  Buck- 
master -p.  Carlin,  3  Scam.,  106  ;  Ellicott  et  al., -p.  Piersol,  1 
Peters,  340  ;  Thompson  -y.  Tolmie,  ibid,  162  ;  Swiggart  v. 
Harber,  4  Scam.,  371  ;  Woodruff  v.  Taylor,  20  Vt.,  76  ;  Brad- 
steeet  j).  Neptune  Ins.  Co.,  3  Sumner,  607  ;  Sauford  v.  Dick,  17 
Conn.,  216  ;Anderson  v.  Miller,  4  Black.,  419  ;  Miller  v.  Barto- 
loo,4Eng.,  (Ark.,)  321. 

Caton,  J.  In  this  case  we  are  only  called  upon  to  decide 
upon  the  effect  of  the  judgment,  under  which  the  premises  in 
question  were  sold,  for  the  non-payment  of  taxes.  That  the 
court  had  jurisdiction,  there  is  no  doubt.  It  is  not  disputed 
that  the  exigencies  are  shown  to  have  existed,  which  called  upon 
the  court  to  act,  to  adjudicate,  and  to  proceed  to  render  a  judg- 
ment. The  rule  of  law  is  well  settled,  that  when  a  judgment  is 
rendered  by  a  court  thus  possessing  jurisdiction,  although  the 
judgment  may  be  irregular  and  erroneous,  it  is  obligatory  until 
reversed.  Young -^i.  Lorraine,  14  HI.,  624.  This  principle  is 
applicable  to  the  case  before  us,  for  although  the  statute  author- 
izes a  judgment  for  taxes,  in  effect  to  be  defeated  by  the  proof 
of  certain  facts  in  a  collateral  action ;  as  no  attempt  is  made  to 
prove  any  of  those  fates,  that  provision  of  the  statute  has  no 
application,  as  we  will  hereafter  attempt  to   show. 

The  only  question  then  would  seem  to  be,  is  this  such  a  judg- 
ment as  the  Court  had  authority  to  render  ?  .  The  statute  pre- 
scribes a  form  for  these  judgments,  which  form  is  directed  to  be 
adopted  as  near  as  the  nature  of  the  case  will  permit.  This 
form  contains  certain  recitals,  after  which  follows  the  judgment 
of  the  Court,  which  is  in  favor  of  the  State  and  against  the  sev- 
eral tracts  of  land  contained  in  the  previous  recitals,  for  the  taxes, 
interest  and  costs  due  severally  thereon,  concluding  with  an 
order,  that  they  be  sold  to  pay  the  same.  The  recitals  in  this 
order  set  forth  in  detail  the  matters,  the  substance  of  which  is 
only  required  to  be  recited  in  the  statutory  form.  After  the 
recitals,  follows  a  judgment  against  the  several  owners  of  the  dif- 
ferent tracts  in  favor  of  the  State  of  Illinois,  for  the  amount  of 
taxes,  interest  and  costs  due  upon  each  tract  ;  and  it  is  further 
considered  and  adjudged,  that  each-  of  said  lots  of  land,  or  so 
much  thereof  as  will  be  sufficient  to  satisfy  and  pay  the  judg- 
ment, be  sold  ;    and  this  judgment  is    to  be   entered  at  a  several 
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judgment  against  the  owners  of  each  lot  of  land,  described  in  the 
report  and  list,  and  the  land  itself,  for  the  taxes,  interest  and 
costs  due  upon  the  same. 

All  of  that  part  of  this  order,  which  professes  to  render  a  judg  • 
ment  against  the  owners  of  the  land,  is  void,  for  in  this  proceed- 
ing the  Court  has  no  authority  to  render  a  personal  judgment. 
The  whole  proceeding  is  against  the  land  itself.  But  the  order 
does  not  stop  with  the  judgment  against  the  owners.  A  judg- 
ment is  also  rendered  against  the  land  itself.  The  order,  in  fact, 
contains  two  judgments,  for  the  same  demand  and  for  the  same 
amount — the  one  against  the  owners,  and  the  other  against  the 
lands.  The  first  was  without  authoritj  ;  the  other  was  what  the 
Court  was  authorized  and  required  to  do.  We  do  not  think 
that  the  judgment,  which  was  rendered  against  the  land  by 
authority  of  law  was  made  void,  because  in  the  same  order  is 
contained  a  judgment  against  the  owners,  which  was  rendered 
in  the  exercise  of  an  usurped  authority.  This  latter  was  as  void 
and  harmless  as  if  it  had  never  been  written.  In  this  collateral 
proceeding,  at  least,  that  part  of  the  order  may  be  treated  as 
surplusage.  It  being  utterly  harmless,  as  against  the  party,  he 
ought  not  to  claim  a  benefit  from  it,  by  insisting,  that  it  vitiated 
that  Avhich  was  done  by  the  Court  within  the  pale  of  its  authority, 
and  which  was  otherwise  obligatory. 

Some  question  was  made  upon  the  argument,  whether  any 
judgment  was  in  fact  rendered  against  the  land,  because  the  tech- 
nical words  of  a  judgment  are  not  used  in  its  condemnation,  and 
because  the  verb  is  placed  in  the  infinitive  instead  of  the  indi- 
cative mood.  This,  however,  we  think,  is  but  a  cavil  about 
terms. 

After  a  judgment  is  rendered  against  the  owners  of  the  land, 
the  order  declares  that  "  this  judgment  is  to  be  entered  against 
the  land  itself,  for  the  taxes,  interests  and  costs  due  upon  the 
same."  The  intention  and  understandino-  of  the  Court  m  using 
these  words — admitting  that  the  form  of  expression  is  that  of  the 
Court  instead  of  the  clerk — cannot  be  doubted.  The  idea 
intended  to  be  expressed,  and  which  is  unavoidably  understood, 
is,  that  by  that  order  of  the  Court  a  judgment  was  rendered 
against  the  land.  We  cannot  avoid  this  understanding,  any 
more  than  as  if  the  most  technical  language  had  been  employed 
in  rendering  the  judgment  against  the  land.     Bad  grammar  does 
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not  vitiate.  But  by  supplying  a  word  wliicli  may  be  fairly 
understood,  even  this  objection  to  understanding  this  order  as 
final,  is  obviated.  Read  the  expression:  "This  judgment  is  to 
be  considered  us  entered,  as  a  several  judgment  against,"  &c. ;  and 
all  idea  of  a  subsequent  order,  to  make  the  judgment  final  and 
complete,  at  once  disappears..  We  do  not  understand,  and  are 
not  willing  to  hold,  that  a  judgment  is  void,  because  the  technical 
language  of  approved  forms,  is  not  used  in  expressing  it.  A 
judgment,  like  all  other  writings,  is  designed  to  convey  ideas, 
and  consists  in  the  ideas  conveyed,  and  when  those  ideas  are  so 
expressed  as  to  be  clearly  understood,  we  are  not  at  liberty  to 
say  there  is  no  judgment,  because  the  same  ideas  were  not 
expressed  in   more  technical  or  grammatical  language. 

Rejecting,  then,  as  surplusage,  that  part  of  this  order  which 
pretends  to  render  a  personal  judgment  against  the  owners  of 
the  land,  and  we  have  left  all  of  the  substance  of  the  judgment, 
which  the  statute  requires  to  be  entered  up  in  such  a  case, 
although  the  precise  form  given  in  the  statute  is  not  used.  And 
now  we  will  inquire  whether  that  precise  form  Avas  indispensable. 
After  giving  the  form,  the  statute  declares:  "The  form,  as 
herein  before  set  forth,  shall  be  pursued  as  near  as  the  nature  of 
the  case  will  permit."  It  is  not  pretended  that  the  Circuit  Court 
supposed,  that  this  departure  from  the  form  given,  was  rendered 
necessary,    by  anything  peculiar  in  the  nature  of  the  case. 

It  is  a  well  settled  rule  of  the  common  law,  that  neither  irre- 
gularity nor  informality  will  render  a  judgment  void.  Egarton 
V.  Hart,  8  Verm. ,  208.  Our  legislature  has  afforded  a  most  con- 
clusive reason  for  determining,  that  want  of  form  shall  not  vitiate 
judgments,  rendered  in  favor  of  the  State  for  taxes  due  her,  any 
more  than  in  an  ordinary  case  between  individuals.  The  12th 
section  of  the  statute  of  jeofails,  which  is  as  follows  :  "  This  chap- 
ter shall  extend  to  all  suits  in  any  Court  of  record,  for  the  recov- 
ery of  any  debt  due  the  S^ate,  or  any  duty  or  revenue  thereto 
belongino-,  and  also  to  all  writs  of  mandamus  andinformatio:  s 
of  the  nature  of  quo  ivarranto  and  proceedings  thereon."  This 
judgment  was  rendered  in  a  suit  for  the  recovery  of  revenue  due 
the  State,  and  is  necessarily  included  in  the  express  provisions 
of  this  statute.  And  there  is  a  fitness  and  propriety,  too,  in 
providing,  that  the  interests  of  the  State,  in  suits  affecting  her 
.  pecuniarily,  should  not  suffer,  for  the  want  or  lack  of  form,  any 


DECEMBER  TERM,  1850.  179 


Chesnut  t).  Marsh. 


more  than  the  rights  of  parties,  in  suits  between  individuals.  To 
suppose  otherwise,  would  be  opposed  to  all  the  well  known 
instincts  of  legislative  bodies. 

Should  we  hold  that  a  departure  from  the  prescribed  form  ren- 
ders the  judgment  in  this  proceeding  a  nullity,  we  should  have  to 
carry  the  .«ame  principle  into  other  proceedings,  the  forms  of 
which  are  prescribed  by  the  legislature.  It  would  be  difficult  to 
contemplate  the  extent  of  the  mischief  which  would  result  from 
such  a  rule.  The  statutes  abound  in  forms,  which  are  prescribed 
as  peremptorily  as  in  the  form  of  this  judgment,  a  departure  from 
which,  has  never  been  held  to  vitiate  the  proceeding.  We  will 
only  advert  to  the  statute  concerning  justices  of  the  peace  and 
constables.  That  statute  creates  an  inferior  jurisdiction,  in 
whose  favor  no  presumptions  are  indulged,  and  where  a  strict 
conformity  to  the  law  conferring  the  jurisdiction  is  required.  In 
that  statute,  the  form  of  the  summons,  and  of  the  warrent  to 
hold  to  bail,  and  of  the  subpoena  for  witness,  is  given  and 
required  to  be  used  in  precisely  the  same  language,  by  which  the 
court  is  directed  to  enter  the  judgment,  in  the  form  given  in  the 
statute  under  consideration.  It  has  never  been  contended,  and 
probably  never  will  be,  that  a  departure  from  those  forms,  if 
the  substance  is  expressed  in  tho^e  writs,  would  render  the  pro- 
ceeding before  the  justice  utterly  void  and  him  a  trespasser.  In 
the  same  statute,  and  in  still  more  positive  language,  is  the  form 
of  the  venire  for  the  jurors  given.  The  45th  section  says  :  "  The 
following  shall  be  the  form  of  the  writ  for  summoning  jurors, 
viz  :"  Although  there  is  no  latitude  given  for  a  particle  of  vari- 
ation from  the  form,  yet  we  do  not  think  a  juror  would  be  at 
liberty  to  disobey  the  mandates  of  the  writ,  substantially  the 
same  as  that  given  in  the  statute,  but  varient  in  form.  In  these 
laws  the  legislature  never  intended  to  prescribe  an  iron,  unyield- 
ing rule,  any  deviation  from  which  Avould  break  the  law.  We 
think  it  cannot  be  maintained,  that  the  form  of  the  judgment 
given  here  is  of  the  essence  of  the  law.  The  substance  of  the 
statute  is  that  the  order  of  the  court  shall  show  that  certain 
preliminary  steps  have  been  taken,  and  that  a  judgment  shall  be 
rendered  in  favor  of  the  State  against  the  land  for  the  amount 
of  the  taxes,  interest  and  costs  due  the  State,  and  that  the  land 
be  ordered  to  be  sold  to  pay  the  same.  When  the  judgment,  as 
in  this  case,  contains  these  essential  elements,  we  cannot  say  that 
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it  is  a  nullity,  however  improper   and  unadvised   it  may   be  to 
depart  from  the  prescribed  form. 

But,  on  this  subject,  we  are  not  without  authority  directly  in 
point,  in  our  own  Court.  In  Atkins  v.  Hinman,  2  Gil.,  437, 
the  judgment  omitted  the  following  important  words,  which  are 
contained  in  the  statutory  form,  to  wit :  "  That  the  taxes'  thereon 
remained  due  and  unpaid  on  the  day  of  the  date  of  the  said 
collector's  return."  The  report  of  the  collector,  which  showed 
the  non-payment  of  the  taxes  being  copied  into  the  judgment 
was  held  sufficient  evidence  of  that  fact,  without  the  recital 
required  by  the  form.  Another  omission  was,  that  the  day  on 
which  the  collector  had  made  his  return  was  not  inserted,  and 
that  was  held  not  to  be  fatal,  inasmuch  as  that  fact  could  be 
ascertained  by  reference  to  the  files  of  the  Court.  Some  matters 
were  also  inserted  in  that  judgment,  not  required  by  the  form, 
but  the  objection  on  that  amount  was  not  sustained.  On  the 
subject  of  the  departure  from  the  given  form,  the  Court  said : 
"  The  omissions  and  variations  in  the  judgment  are  merely  in 
matters  of  form,  and  evidently  clerical  mistakes,  which  ought 
not  to  vitiate  the  judgment,  especially  when  it  is  apparent  from 
the  face  of  the  proceeding,  that  the  court  had  jurisdiction  of  the 
subject  matter,  and  proceed  to  make  the  proper  adjudication." 
It  is  not  to  be  denied,  that  so  far  as  the  essentials  of  the  judg- 
ment required  by  the  statute  are  concerned,  there  were  more 
omissions  in  that  judgment,  than  in  the  one  before  us,  and  the 
case  establishes  beyond  controversy,  that  it  is  not  indispen- 
sable to    pursue  the  form    given  in  the  statute. 

The  case  of  Hinman  v.  Pope,  previously  decided  in  1  Gilman, 
131,  in  nowise  conflicts  with  the  view  we  have  taken.  One  of 
the  questions  decided  in  that  case  was,  as  to  the  validity  of  the 
precept  or  process  issued  to  the  collector,  and  upon  which  the 
sales  were  made.  By  the  statute,  the  clerk  was  required  to  make 
out  and  deliver  to  the  collector  a  certified  copy  of  the  collector's 
report,  together  with  the  order  of  the  Court  thereon,  which 
should  constitute  the  process  on  Avhich  all  lauds  should  be  sold 
for  taxes.  In  that  case,  no  such  paper,  either  in  form  or  sub- 
stance, had  been  furnished  by  the  clerk.  On  the  contrary,  he 
issued  an  order  on  his  own  responsibility,  commanding  the  col- 
lector to  make  the  sale,  without  any  intimation  that  it  was 
issued  in  obedience  to  an  order  of  the  court,  or  that  the    court 


DECEMBER  TERM,  1850,  181 


Chesnut  v.  Marsh. 


had  ever  entered  any  judgment  against  the  land,  or  that  even 
the  subject  matter  had  ever  been  before  the  Court  in  any  way. 
Upon  its  face  the  paper  was  void.  It  was  neither  a  good  com- 
mon law  execution,  nor  such  a  process  as  the  statute  required. 
The  Court  said  :  "  The  paper  offered  in  evidence  was  not  such 
process,  either  in  form  or  substance,  as  is  required  to  be  issued 
by  the  81st  section,  and  was  consequently  void.  It  does  not 
recite  tJiat  any  judgment  has  ever  been  rendered  by  the  Court. 
It  is  a  mere  mandate  of  the  clerk,  to  sell  certain  lands  for  taxes, 
to  be  found  in  a  collector's  list,  appended  to  the  paper.  An  exe- 
cution to  be  valid  must  show  on  its  face,  that  such  a  judgment 
has  been  rendered  by  a  competent  Court  as  will  justify  its  eman- 
ation." Here  we  see  the  defect  was  of  a  substantial  and  not  of 
a  formal  character.  That  case  was  not  put  upon  the  ground, 
that  the  process  was  issued  in  a  special  proceeding,  which  required 
greater  strictness  than  in  the  exercise  of  a  common  law  jurisdic- 
tion, but  the  process  was  held  to  be  void,  because  it  would  have 
been  void  in  a  common  law  proceeding. 

As  the  question  is  now  presented,  the  validity  or  effect  of  this 
judgment  is  in  nowise  impaired,  for  the  reason  that  it  is  not 
clothed  with  the  same  conclusive  attributes,  which  attach  to  an 
ordinary  judgment.  The  statute,  it  is  true,  allows  it  to  be 
attacked  collaterally,  or  rather  allows  the  title  acquired  under 
the  sale  to  be  defeated,  by  proving  any  one  of  four  specified 
things,  to  wit:  "  Either  that  the  said  land  was  not  subject  to 
taxation  at  the  date  of  the  sale  ;  that  the  taxes  had  been  paid  ; 
that  the  land  had  never  been  listed  or  assessed  for  t  axation;  or, 
that  the  same  had  been  redeemed.  By  proving  either  of  the 
three  first,  an  attack  is  made  upon  the  judgment  itself, and  by  the 
last,  the  tax  title  is  defeated  by  something  subsequent  to  the 
judgment.  In  this  case,  no  question  arises  under  these  provi- 
sions of  the  statute.  No  attempt  has  been  made  to  impair  the 
effect  of  ihe  judgment,  in  any  mode  authorized  by  law.  Except 
it  be  attacked  in  the  mode  authorized,  it  is  as  conclusive  as 
if  no  provision  had  been  made  authorizing  it  to  be  questioned 
collaterally.  There  is  no  difference  between  prima/acie  and 
conclusive  evidence,  where  there  is  no  rebutting  or  countervail- 
ing testimony  adduced.  There  can  be  no  pretence  here,  that  the 
judgment,  as  against  the  lands,  does  not  prove  what  it  purports 
to  establish,  but  the  complaint  is  that  there  is  no  such  judgment 
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We,  however,  think  otherwise.  We  are  of  opinion,  that  this 
order  of  the  Court  shows  all  the  facts,  which  the  statute  requires 
should  be  shown  by  the  judgment,  and  that  it  does  contain  a 
judgment,  in  favor  of  the  State,  against  the  lands  for  the  proper 
amount,  to  satisfy  which  the  lands  are  ordered  to  be  sold  That 
the  order  also  contains  a  separate  personal  judgment  against  the 
owners  of  the  lands,  may  be  admitted  ;  but  as  the  right  now  • 
claimed  does  not  at  all  depend  upon  that  part  of  the  order,  we 
entertain  no  doubt  that  it  may,  in  this  action,  be  rejected  as  sur 
plusage,  and  that  it  does  not  render  void  that  part  of  the 
order  which  is  otherwise  valid.  What  effect  it  would  have,  were 
the  question  raised  directly  by  writ  of  error  or  appeal,  we  express 
no  opinion. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Trumbull,  J.,  dissenting.  I  cannot  assent  to  the  foregoing 
decision. 

The  judgment  offered  in  evidence  is,  according  to  my  under- 
standing, simply  a  judgment  in^jerso/iawi  against  the  owners  of 
the  lands,  and  not  a  judgment  against  the  lands  themselves,  which 
alone  the  Court  had  jurisdiction  to  render.  It  reads  as  follows  : 
"  It  is  considered  and  adjudged  by  the  Court,  that  the  State  of 
Illinois  do  severally  recover  of  the  several  owners  of  the  lands, 
described  in  the  report  and  list  aforesaid,  the  taxes  due  upon 
each  of  said  lots  of  land,  being  the  same  set  down  in  figures 
opposite  to  each  lot  of  land,  together  with  the  interests  and  costs 
due  thereon,  and  the  costs  of  this  proceeding,  and  it  is  further 
considered  and  adjudged,  that  each  of  said  lots  of  land,  des- 
cribed in  the  list  aforesaid,  or  so  much  thereof  as  will  be  suffi- 
cient, be  sold,  to  satisfy  and  pay  this  judgment  and  the  costs  of 
sale, and  thisjudgment  is  to  be  entered  as  a  several  judgment  against 
the  owner  of  each  lot  of  land,  described  in  the  report  and  list 
and  the  land  itself,  for  the  taxes,  interest  and  costs  due  upon  the 
same." 

The  judgment  against  the  owners  of  the  lands  is  confessedly 
void,  for  the  reason  that  the  Court  had  no  jurisdiction  over  their 
persons,  and  we  look  in  vain  into  this  order  for  any  other  judg- 
ment than  the  one  against  the  owners.  It  is  true,  that  the  order 
contains  a  direction  for  the  entry  of  a  several  judgment  against 
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the  land  itself,  but  where  is  the  judgment  ?  Surely  not  in  this 
order,  unless  the  direction  to  enter  a  judgment  and  the  entry  of 
it  mean  one  and  the  same  thing — a  proposition  to  which  I  cannot 
assent. 

But  if  it  were  admitted,  that  the  direction  to  enter  judgment 
against  the  land  itself  for  the  taxes,  interest  and  costs  due  upon 
the  same — which  is  all  that  is  left  of  the  order  after  striking 
out  that  part  which  refers  to  the  personal  judgment — was  equiv- 
alent to  the  entry  of  such  a  judgment,  I  still  thinic  the  judgment 
would  be  void.  It  would  not  conform  even  substantiallv  to  the 
form  of  the  judgment  required  by  statue  and  Avould  be  uncer- 
tain both  as  to  what  land  it  was  against,  and  for  what  amount  of 
taxes,  as  it  would  contain  no  reference  to  the  reported  list  from 
which  those  facts  could  be  ascertained  ;  and  if  it  did,  the  judg- 
ment would  not  be  for  the  amount  of  tax  there  reported,  but  for 
the  amount  due,  whether  reported  or  not.  Such  a  judgment 
would  be  void  for  uncertainty. 

The  legislature,  in  conferring  jurisdiction  upon  the  courts,  to 
enter  judgment  against  delinquent  lands,  has  prescribed  the 
form  of  such  judgments,  and  required  the  courts  to  pursue  it,  as 
near  as  the  nature  of  the  case  will  admit.  This  requirement  of 
the  law,  was  wholly  disregarded  in  the  entry  of  the  judgment 
under  consideration.  It  is  admitted,  that  the  form  of  the  judg- 
ment, without  anything  in  the  nature  of  the  case  to  require  it, 
is  wholly  varient  from  the  one  prescribed  by  statute.  In  my 
opinion,  the  court  was  as  much  bound  to  comply  substantially 
with  the  requirement  of  the  law,  prescribing  the  form  of  the 
judgment,  as  in  any  other  particular.  I  think  the  circuit  court 
decided  rightly,  in  excluding  the  judgment  from  the  considera- 
tion of  the  jury. 
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David  A.  Smith,  et  al. ,  Assignees,  &c. ,  Pltiffs,  i).  James  Dunlap, 
Deft. 

AGREED  CASE  FROM  SAN  GAMON 

There  igawide  diflerence  between  a  note  for  the  payment  of  a  certain  sum, 
wJiich  may  be  discharged  by  the  maker,  on  tlie  day  "it  matures,  by  an  equal 
amount  of  state  indebtedness,  and  a  note  for  the  i^ayment  of  a  certain  amount 
in  state  indebtedness.  In  the  former  case,  if  the  maker  neglects  to  pay  the 
note  at  maturity  in  the  manner  specified,  he  is  liable  to  pay  in  specie  the  whole 
amount  of  the  note.  In  the  latter  case,  he  is  only  liable  for  the  value  of  the 
state  indebtedness  at  the  time  of  the  maturity  of  the  note. 

Where  a  promisor  undertakes  to  pay  a  certain  number  of  dollars  in  specific  ar- 
ticles, he  must  deliver  the  articles  on  the  day  named,  or  he  will  be  bound  to 
pay  the  sum  stated,  in  money.  But  if  he  agrees  to  pay  in  banknotes  or  other 
evidences  of  indebtedness,  pur;»orting  to  be  and  which  can  be  counted  as  dol- 
lars, he  must  pay  the  number  of  dollars  named  of  the  securities  described,  in 
default  of  which,  he  is  responsible  only  for  their  real  value. 

The  measure  of  damages,  in  the  case  of  a  breach  of  contract,  for  the  sale  of  a 
chattel,  is  the  cash  value  of  the  article  at  the  time  it  should  have  been  deliv- 
ered. 

This  suit  was  presented  for  the  consideration  of  this  court, 
upon  an  agreed  case,  stating  that  on  the  20th  day  of  February, 
1843,  Dunlap  made  his  note  for  payment  to  the  Bank  of  Illi- 
nois, for  the  sum  of  $131,480  52,  in  State  of  Illinois  indebtedness, 
which  matured  and  became  due  on  the  20th  day  of  April,  1843, 
and  is  unpaid.  On  the  10th  of  April,  1845,  the  ofiicers  of  said 
Bank,  pursuant  to  an  act  of, the  legislature,  entitled  "  An  act 
supplemental  to  an  act  to  reduce  the  public  debt  of  one  million  of 
dollars,  and  to  put  the  Bank  of  Illinois  into  liquidation,"  in 
force,  February  28,  1845,  under  their  corporate  seal  and  the  sig- 
nature of  their  President  (the  said  defendant)  and  Cashier, 
assigned  said  note  as  a  stock  note  to  John  J.  Hardin  and  Samuel 
Dunlap,  since  deceased,  as  assignees  of  said  Bank,  and  that  the 
said  plaintiffs  are  successors  in  ofl&ce  of  said  deceased,  and  enti- 
tled to  a  judgment  or  decree,  (if  this  court  has  chancery  juris- 
diction of  this  case,)  as  assignees  as  aforesaid,  for  anything 
legally  due  and  recoverable  in  the  premises.  At  the  maturity 
of  said  note,  the  marketable  value  of  Illinois  state  indebtedness 
was  twenty  cents  to  a  dollar,  including  interest  ^in  arrear  on 
the  same,  and  the  value  of  notes  of  said  Bank  was  about  thirty 
seven  cents  to  the  dollar,  and  the  value  of  certificates  of  said 
bank  was  about  eighteen  cents  to  the  dollar.  Since  the  matu- 
rity of  said  note,  the  highest  and  present  marketable  value  of 
Illinois  state  indebtedness,  has  been,  and  is,  canal  bonds  issued 
before  date  of  said  note,  including  interest  in    arrear,  as  about 
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thirty  cents  to  the  dollar,  and  Internal  Improvement  bonds 
issued  since  said  note  became  due,  including  interest  in  arrear, 
is  about  forty-two  cents  to  the  dollar,  the  present  value  of  notes 
and  certificates  of  said  Bank  is  about  forty  to.  forty-three  cents 
to   the    dollar. 

The  question  submitted  to  the  Court  was  :  what  were  the  said 
plaintiifs  entitled  to  have  a  judgment  or  decree  for,  if  the  Court 
has  chancery  jurisdiction  in  the  case,  this  Court  to  render  such 
final  judgment  or  decree  in  the  premises,  as  should  seem  meet. 

The  cause  was  heard  upon  a  like  agreed  case,  before  Davis, 
Judge,  at  December  term,  1850,  of  the  Sangamon  Circuit  Court, 
who  rendered  judgment  for  the  plaintifis  for  the  sum  of 
$38,361.93. 

WiLLLViMS  &  Lawrence,  who  appear  for  the  creditors  of 
the  Bank  of  Illinois,  made  the  following  points  : 

Where,  in  a  special  verdict,  the  essential  facts  are  not  dis- 
tinctly found  by  the  jury,  although  there  is  safiicient  evidence 
to  establish  them,  the  Court  will  not  render  a  judgment  upon 
such  an  imperfect  general  verdict,  but  will  remand  the  cause  to 
the  Court  below,  with  directions  to  award  a  venire  facias  de  novo. 
Barnes  et  al.  v.  Williams,  6  Pet.  Cond.  R.,  369  ;  Bellows  v.  Pres- 
ident of  Hallowell  and  Augusta  Bank,  2  Mason,  31. 

The  agreement  in  this  case  stands  in  the  place  of  a  special 
verdict,  and  if  the  facts  are  so  imperfectly  stated  that  the  Court 
cannot  render  judgment  according  to  the  substantial  merits  of 
the  case,  then  the  parties  should  be  required  to  make  a  more 
perfect  statement,  or  the  case  should  be  dismissed  without  preju- 
dice to  either   party. 

If  this  is  a  stock  note,  and  the  term  stock  note  has  any  mean- 
ing, then  it  stands  in  the  place  of  $131,480.52,  which  the  charte 
of  the  bank  required  to  be  paid  into  the  bank  in  gold  and  silver 
coin,  as  the  basis  of  its  promises  to  pay,  and  the  only  security 
which  the  creditors  of  the  bank  had,  for  the  payment  of  its, 
debts.  Gale's  Stat.  p.  99,  §2  and 3,  p.  102,  §8,  p.  103,  §8,  p.  lOT 
§1,  p.  108,  §6  ;  Acts  of  1842,  p.  21,  and  Acts  of  1845,  p.  247,  §9. 

Lincoln  &  Herndon,  for  Pltff. 
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The  measure  of  damages  for  not  paying  stock  according  to 
orntract,  is  the  value  at  the  time  it  should  have  been  returned, 
CO  at  the  time  of  the  trial,  at  the  option  of  the  payee.  19  Conn., 
212  ;  2  Greenleaf's  Ev.,  §261  ;  2  Comstock,  443  ;  2  East,  211  ; 
11  Eng,  Com.  Law,  436. 

Where  a  note  is  payable  in  State  Bank  paper,  it  should  be 
paid  in  State  Bank  paper  at  its  real  value,  and  not  at  its  nominal 
value.     4  OhioCond.,   222. 

Our  statute,  allowing  debtors  to  pay  the  bank  in  State  Bank 
paper,  either  before  or  after  the  commencement  of  the  suit,  has 
no  reference  to  stockholders.  They  are  not  entitled  to  its  bene- 
fits.    Statutes  1842-3,  page  21  ;  5  Sm.  &   Marshall,  428. 

Browning  &  Bushnell,  on  same   side. 

We  insist,  that  this  was  not  a  note  for  the  delivery  of  state 
indebtedness,  nor  for  the  payment  of  state  indebtedness  at  its 
nominal  value,  but  that  it  was  a  note  for  the  payment  of  money  ; 
that  the  sum  mentioned  in  the  note  was  the  value  received,  and 
which  was  to  be  re-paid  ;  that  Dunlap  had,  by  the  contract,  the 
privilege  of  paying  that  amount  in  state  bonds,  at  their  actual 
marketable  value,  at  the  time  the  note  fell  due,  but  in  default 
thereof,  he  became  liable  to  pay  in  money,  the  face  of  the  note 
and    interest. 

The  note  imports  value  ;  Dunlap,  therefore,  retains  in  his  hands 
the  money  of  the  plaintiff.  The  Illinois  state  indebtedness  has 
been  paid  for  in  advance,  and  the  rule  of  damages  above  adverted 
to,  always  applies  in  cases  of  notes  payable  for  a  specific  sum  in 
goods  or  other   personal   property.    ' 

In  an  ordinary  contract  for  the  sale  and  delivery  of  goods,  the 
measure  of  damages  depends  upon  whether  the  goods  liave  been 
paid  for  in  adance  or  not.  Where  no  money  has  been  paid, 
the  measure  of  damages  is  the  value  of  the  article  at  the  time 
and  plape  of  delivery.  1  Greenleaf's  Ev.,  §261  ;  Gainsford  y. 
Carroll,  2  B.  &  C,  624  ;  (9  E.  C.  L,.  204  ;)  Boorman  v.  Nash,9 
B.  &  C  .,  145  ;  (17  E.  C.  L  ;  344  ;)  Shaw  v.  Nudd,  8  Pick.,  9 
Swift  D.  Barnes,  16  Pick.,  194,  196  ;  Shepherd  v.  Hampton, 4 
Cond.  Pt.,  233  ;  Doglass  v.  McAlister,  3  Cranch,  298  ;  Dey  v 
Dox,  9  Wend.,  129  ;  Davis  v.    Shields,  24  Wend,  322. 

But  where  the  goods  have  been  paid  for  in  advanc  the  plain- 
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tiff  may  recover  tlie  highest  price  of  the  goods  at  anj'  time 
between  the  time  fixed  for  the  delivery  and  time  of  the  trial. 
West-y.  Wentworth,  3  Cow.,  82  ;  Clark  v.  Pinney,  7  Cow.,  681  ; 
Chitty  on  Contract,  352,  note  2  ;  Baker  ti.  Wheeler,  8  Wend,, 
505  ;  Shepherd  v.  Hampton,  4  Cond.  R.,  233  ;  Williamson  ti. 
Dillon,  1  Har.  &  Gill.,  444,  463-4  ;  Commercial  Bank  v.  Korl- 
wright,  22  Wend.,  348,  366-7.  And  the  same  principle  is 
always  applied  to  the  cases  of  contracts  for  the  delivery  of  stocks. 
Shepherd  t).  Johnson,  2  East.,  211  ;  McArthur -y.  Seaforth,  2 
Taunt.,  257  ;  Harrison  ti.  Harrison,  11  E.  C.  L.,  436  ;  Downs?). 
Bash,  2  E.  C.  L.,  407  ;  Commercial  Bank  v.  Korlwright,  22 
Wend.,  348,  366-7  ;  West  v.  Pritchard,  19  Conn.,  212  ;  Wilson 
«.  Little,  2  Comstock,   443. 

Massachusetts  seems  to  be  an  exception  to  the  general  rule  : 
there,  there  seems  to  be  no  distinction  taken,  between  pre-pay- 
ment  and  non-payment.  But  the  courts  there  admit  that  this 
is  not  in  accordance  with  the  general  rule,  but  have  adopted  it  for 
convenience  and  uniformity.     Sargent  v.  Eranklin,  8  Pick.,  90. 

But  this  is  not  an  ordinary  contract  for  the  delivery  of  goods. 
It  is  a  note  for  money  payable  in  goods  of  a  particular  descrip- 
tion. The  payor  may  pay  in  goods  at  his  option  when  the  note 
becomes  due  ;  if  he  fails  to  do  so,  it  becomes  an  absolute  note  for 
money  ;  and  the  sum  mentioned  in  it,  and  the  interest,  is  the 
measure  of  damages.  The  sum  specified  in  the  note  is  consid- 
ered the  value  of  the  consideration.  Brooks  v.  Hubbard,  3 
Conn.,  58;  Smith  v.  Smith,  2  John.,  235  ;  Gleason  v.  Pinney,  5 
Wend.,  393-4  &  5 ;  Gleason  v.  Pinney,  5  Cow.,  152,  411  ;  Har- 
rison V.  Wells,  12  Verm.,  505,  509  ;  Cowner  v.  Graham,  1  Ohio, 
150,  160.  There  is  a  great  difference  in  the  construction  of  the 
contract,  between  a  contract  for  the  payment  of  dollars  in  pro- 
perty, and  a  contract  for  the  delivery  of  property.  5  Wend., 
401-2.  The  stipulation  to  pay  in  property  is  for  the  benefit  of 
the  payor  ;  if  he  does  not  avail  himself  of  it,  he  must  pay  in 
money.     Chipman  on  Cont. ,  34-5,   32. 

This  express  point  has  been  decided,  in  the  case  of  a  note  pay- 
able  in  so  much  money  in  certain  bank  notes,  must  be  paid  in 
the  amount  specified  in  the  note  in  money.     Edwards  v.  Morris, 
1  and  4  Ohio,  222. 

Bank   bills  pass   under  a   bequest  of  money  ;  stocks,  or  other 
securities  for  money,  do  not.     Mann  v.  Mann,  1  John.  Ch.,  231, 
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236  ;  Dowson  v.  Garkoin,  2  Keen,  14  ;  2  Williams  Ex.,  861-2  ; 
Holham  v.  Sutton,  15  Ves.,  327.  Nor  does  a  legacy  of  "stock" 
fall  within  the  head  of  "pecuniary  legacies."  Douglass  v.  Con- 
greve,  1  Keen,  410,  424.  Stocks  are  always  treated  as  property 
subject  to  the  same  rules  ajid  incidents  of  other  choses  in  action 
or  personal  property — they  are  "goods,  wares  and  merchandise," 
they  pass,  and  pass  only  by  devise,  assignment  and  like  other 
personal  property  or  choses  in  action.  Trisdale  v.  Harris,  20 
Pick.,  9,  12, 13, 14  ;  Gray -y.  Portland,  3  Mass.,  389  ;  Sargent  v. 
Franklin,  8  Pick.,  90,  95  ;  Jumel  v.  Marble  Head  Social  Ins. 
Co.,  10  Mass.,  476,  482.  They  could  not  be,  nor  are  they  taxed 
as  "money,"  but  as  "public  stocks."     R.  S.,  1845,  p.  436,  §3. 

Bank  bills,  on  the  contrary  pass  by  delivery  as  money,  with- 
out assignment  or  formality.  They  are  not  to  be  compared  with 
stocks.  They  are  totally  dissimilar  in  constitution,  object  and 
use.  Stocks  may  assume  the  form  of  personal  property  or  of 
securities  for  money  ;  in  whichever  form,  they  are  wholly  unlike 
bank  bills  or  bills  of  credit,  which  are  money  in  common  par- 
lance, in  contracts,  and  in  legal  contemplation.  The  two  are  not 
to  be  compared  in  legal  reasoning,  and  every  analogy  drawn 
from  the  comparison  of  things  so  dissimilar  is  false,  and  the  con- 
clusion equally  so.  Wherever  it  became  necessary,  the  courts 
have  always  carefully  distinguished  between  them.  Miller  v. 
Race,  1  Burr,  452,  (top  p.,  173  ;)  Craig  v.  State  of  Missouri,  4 
Pet.,  410,  431-2  ;  Angell  &  Ames  on  Corp.,  500-1  and  note. 

And  in  all  the  reasoning  of  the  courts  on  the  question  of 
damages  on  the  breach  of  stock  contracts,  the  courts  have 
always  treated  such  contracts  as  subj  ect  to  the  same  considera- 
tions, as  other  contracts  relating  to  the  sale,  payment,  or  delivery 
of  other  articles  of  personal  property.  Sedgwick  on  Damages, 
276  ;  Sargeant  v.  Franklin,  8  Pick.,  90,  100  ;  Gray  v.  Portland 
Bank,  3  Mass.,  364,  390  ;  See  English  Stock  Cases  before  cited. 

Treating  this,  then,  as  a  note  for  money  payable  in  other 
commodities,  it  should  have  been  paid  in  those  commodities 
when  due.  Dunlap  not  having  availed  himself  of  this  privilege, 
the  note  has  now  become  absolute  for  the  note  and  interest. 


On  the  other  hand,  treating  the  note  as  a  contract  for  the 
delivery  of  stock,  a  failure  to  comply  with  the  contract  on  the 
part  of  Dunlap,  authorizes  the  plaintiff  to  rescind  the  contract 
and  to  recover  back  the  original  consideration  of  the  note. 
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The  note  h  prima  facie  evidence  of  a  consideration  equal  to 
the  sum  expressed  in  it.  It  is  an  acknowledgment  of  a  debt 
due  to  that  amount,  and  this  prif?ia  facie  indebtedness  can  be 
recovered  back  in  an  action  for  money  had  and  received,  or  in 
an  action  on  the  contract  itself.  Smith  v.  Smith,  2  John.,  240  ; 
Brooks  V.  Hubbard,  3  Conn.,  62  ;  Pinny  v.  Gleason,  5  Wend., 
400,  403  ;  Bush  v.  Canfield,  2  Conn.,  485  ;  Clark  t.  Pinney,  7 
Cow.,  681  ;  Stephens  v.  Syford,  7  N.  H.,  360,  364  ;  Sedgwick  on 
Dam.,  273,276. 

The  law  requires  the  assignment  to  trustees  of  the  property 
and  effects  of  the  bank.  Stock  notes  were  to  be  collected  only 
on  certain  contingencies.  In  performing  their  duties  under  the 
law,  it  was  proper  and  even  necessary  for  the  officers  making 
the  assignment,  to  designate  the  stock  notes  for  the  information 
of  the  assignees.  A  mistake  in  this  respect  might  doubtless  be 
shown,  but  in  the  absence  of  proof,  the  act  of  Dunlap,  in  assign- 
ing this  as  a  stock  note  will  be  taken  as  true.  Laws  of  1845  , 
sections  3  and  9,  p.  246. 

_  S.  T.  Logan,  for  Deft. 

Treat,  C.  J.  First.  What  is  the  proper  construction  of 
this  contract  ?  Is  it  a  note  for  the  payment  of  $131,480  52, 
which  the  maker  may  discharge  on  the  day  it  matures,  by  an 
equal  amount  of  the  obligations  of  the  State  of  Illinois  ?  Or,  is 
it  a  contract,  by  which  he  only  assumes  to  pay  that  number  of 
dollars  of  state  indebtedness  ?  If  the  former,  it  is  the  privilege 
of  the  debtor  to  make  payment  on  the  day  named,  in  the  indebt- 
edness of  the  state,  but,  if  he  fails  thus  to  discharge  the  obliga- 
tion, he  is  bound  to  pay  the  sum  specified  in  specie  ;  if  the  latter, 
he  is,  in  any  event,  only  liable  for  the  actual  value  of  the  indebt- 
edness agreed  to  be  paid.  There  is  a  wide  difference  between 
the  two  classes  of  contracts.  Where  the  promisor  undertakes  to 
pay  a  certain  number  of  dollars  in  specific  articles,  such  as  grain, 
cattle,  or  other  commodities,  he  must  deliver  the  property  on 
the  day  named  in  the  contract,  or  he  becomes  absolutely  bound 
to  pay  the  sum  stated  in  money.  The  sum  expressed  in  the 
obligation  indicates  the  true  amount  of  the  debt ;  and  the  other 
provision  is  inserted  for  the  benefit  of  the  debtor,  and  relates 
exclusively  to  the  mode  of  payment.     If  he  does  not  avail  him- 
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self  of  the  privilege  of  discharging  the  debt  in  property,  the 
obligation  becomes  a  naked  promise  to  pay  the  amount  in 
money.  But  where  the  promisor  agrees  to  pay  a  certain  sum  in 
banknotes,  or  other  evidences  of  indebtedness,  which  purport 
on  their  face  to  represent  dollars,  and  can  be  counted  as  such, 
the  sum  is  expressed  to  indicate  the  number  of  dollars  of  the 
notes  or  evidence  to  be  paid,  and  not  the  amount  of  the  debt 
or  consideration.  The  obligation  is  in  fact  but  a  promise  to 
deliver  so  many  dollars,  numerically,  of  the  securities  described. 
If  the  debtor  fails  to  deliver  them  according  to  the  terms  of  the 
contract,  he  is  responsible  only  for  their  real,  not  their  nominal 
value.  Their  cash  value  is  the  true  amount  of  the  debt  to  be 
discharged.  And  beyond  the  damages  directly  resulting  from 
the  breach  of  the  contract,  the  creditor  is  not  entitled  to  recover. 

The  contract  in  question  falls  directly  within  the  latter  defini- 
tion. It  is  an  undertaking  to  pay  a  given  number  of  dollars  of 
the  indebtedness  of  the  State  of  Illinois.  This  indebtedness  con- 
sists of  obligations  issued  by  the  State,  for  the  payment  of  speci- 
fied sums  of  money  to  its  creditors.  The  amount  in  dollars  is 
expressed  on  the  face  of  the  instruments,  and  can  be  at  once 
ascertained  by  inspection.  The  debt  secured  to  be  paid  by  this 
note,  was  no  doubt  the  market  value  of  the  amount  of  State 
indebtedness  specified,  as  understood  and  ascertained  by  the 
parties.  If  they  intended  that  the  indebtedness  should  be 
received  at  any  other  rate  than  its  nominal  value,  they  certainly 
would  have  so  provided  in  the  contract. 

This  construction  of  the  contract  is  sustained  by  the  adjudged 
cases,  some  of  which  will  be  noticed.  In  Clay  v.  Huston's 
admrs,  1  Bibb,  416,  the  expression  in  a  note  "  thirty  pounds  in 
militia  certificates,"  was  construed  to  mean  that  number  of 
pounds  in  certificates  as  specified  on  their  face,  and  not  an 
amount  of  certificates  equal  in  value  to  thirty  pounds  in  specie. 
In  Anderson  v.  Ewing,  3  Littell,  245,  a  note  for  the  payment  of 
"  eight  hundred  dollars,  on  or  before  the  first  day  of  September, 
1820,  in  such  bank  notes  as  are  received  in  deposit  at  that  time 
in  the  Hopkinsville  Branch  Bank,"  was  held  to  be  a  contract  to 
pay  eight  hundred  paper  dollars  of  the  description  mentioned. 
The  Court  said :  "It  is  true,  an  instrument  drawn,  stipulating 
the  payment  of  a  certain  number  of  dollars  in  cattle,  wheat,  or 
other  commodities,  is  construed  to  mean  so  much  of  these  arti- 
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cles  as  will  amount  to  that  sum  in  specie.  But  the  reason  of 
this  is  evident.  The  commodities  themselves  cannot  be  counted 
by  dollars,  as  that  name  is  never  applied  to  them.  But  this  is 
not  the  case  with  bank  notes.  They  engage  to  pay  so  many 
dollars,  and  are  numerically  calculated  by  the  numbers  they 
express  ;  so  that  the  expression  'eight  hundred  dollars  in  bank 
paper'  is  universally  understood  to  mean  that  much  money,  when 
the  numbers  expressed  on  the  face  of  the  notes  are  added 
together,  and  not  as  including  so  many  more,  superadded,  as 
will  make  them  equal  to  eight  hundred  dollars  in  specie."  In 
Phillips  -y.  Riley,  3  Connecticut,  266,  a  note  for  "  Eighty-eight 
dollars  in  current  bank  notes,  such  as  pass  in  Norfolk  between 
man  and  man,  was  decided  to  be  a  contract  to  pay  bank  notes 
of  the  kind  described,  to  the  nominal  amount  of  eighty-eight 
dollars.  In  Robinson  v.  Noble's  admrs,  8  Peters,  181,  in  an 
action  on  an  agreement  to  pay  freight  at  the  rate  of  one  dollar 
and  fifty  cents  per  barrel,  "in  the  paper  of  the  Miami  Exporting 
Company,  or  its  equivalent,"  the  Court  held,  that  the  specie 
value  of  the  paper,  when  the  payment  should  have  been  made, 
was  the  proper  measure  of  damages.  In  Hixon  v.  Hixon,  7 
Humphry,  33,  a  note  for  "One  hundred  dollars,  in  Georgia,  or 
Alabama,  or  Tennessee  bank  notes,  or  notes  on  any  good  men," 
was  decided  to  be  an  obligation  for  the  payment  of  that  many 
dollars  for  the  notes  specified.  In  Gordon  v.  Parker,  2  Smedes 
&  Marhsall,  485,  a  note  for  "  five  thousand  dollars,  payable  in 
Brandon  money,"  was  determined  to  be  a  contract  to  pay  that 
number  of  dollars  of  the  kind  of  money  described.  In  Dillard 
V.  Evans,  4  Pike,  175,  the  Court  held  a  note  payable  in  the 
"common  currency  of  Arkansas,"  to  be  a  contract  to  pay  so 
many  dollars  of  the  bank  paper  then  current  in  the  state. 

Nor  is  the  view  Ave  are  inclined  to  take  of  this  contract,  in 
conflict  with  the  cases  of  Pinney  v.  Gleason,  5  Wendell,  393, 
and  Brooks  v.  Hubbard,  3  Connecticut,  58.  The  former  was 
an  action  on  a  note  for  the  payment  of  "seventy-nine  dollars 
and  fifty  cents,  on  the  first  day  of  August,  1822,  in  salt,  at  four- 
teen shillings  per  barrel ;"  and  the  latter  was  an  action  on  a  note 
for  "two  hundred  and  fifty  dollars,  in  brown  shirting,  at  the 
price  of  thirty  cents  per  yard,  for  every  yard  in  length,  and  to 
average  three-fourths  of  a  yard  in  width."  It  was  determined 
in  each  of  these  cases,  that  the  measure  of  damages  was  the  sum 
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mentioned  in  the  note,  and  not  the  value  o£  the  articles  desio;na- 
ted  for  payment.  The  sum  was  stated  to  express  the  amount  of 
the  indebtedness  ;  and  the  remaining  provision  was  inserted  to 
give  the  debtor  the  option  to  pay  in  specific  articles,  at  a  stipu- 
lated price.  The  price  of  the  articles  was  fixed  to  obviate  the 
necessity  of  resorting  to  parol  evidence  to  ascertain  the  value, 
and  that  the  debtor  might  know  how  much  he  would  be  bound 
to  deliver,  and  the  creditor  how  much  he  would  be  entitled  to 
demand,  in  the  event  the  articles  should  be  tendered.  If  the 
note  in  question  contained  a  provision,  that  the  state  indebted-^ 
ness  should  be  received  at  a  particular  rate  to  the  dollar,  the 
cases  might  be  alike  in  principle  ;  but  as  it  does  not,  those  deci- 
sions form  no  just  criterion  for  the  determination    of  this  case. 

Second.  What  is  the  true  measure  of  damages  for  the  breach 
of  this  contract  ?  It  is  well  settled,  in  the  case  of  a  contract  for 
the  sale  or  delivery  of  a  personal  chattle,  that  the  proper  criterion 
by  which  to  measure  damages  for  the  breach  of  the  contract,  is 
the  cash  value  of  the  article,  at  the  time  it  should  have  been 
delivered.  If  the  consideration  has  not  been  paid,  the  purchaser 
is  only  entitled  to  recover  the  difference  between  the  contract 
price,  and  the  market  value  of  the  article  when  the  delivery 
ought  to  have  been  made.  Leigh  y.  Patterson,  8  Taunton,  540  ; 
Gainsford  v.  Carroll,  2  Barnewell  &  Cressell,  624  ;  Shepherd  v. 
Hampton,  3  Wheaton,  200  ;  Shaw  v.  Nudd,  8  Pickering*,  9  ; 
Stevens  v.  Lyford,  7  New  Hampshire,  360.  To  this  general 
rule,  the  British  Courts  have  made  a  single  exception.  In 
actions  on  contract  to  replace  stocks,  the  measure  of  damages 
is  held  to  be  the  market  value  of  the  stocks,  at  the  time  they 
should  have  been  returned,  or  on  the  day  of  trial,  at  the  option 
of  the  plaintiff.  Shepherd  v.  Johnson,  2  East,  211  ;  McAuthur 
V.  Seaforth,  2  Taunton,  257  ;  Downs  v.  Buck,  1  Starkie,  318  ; 
Harrison  a.  Harrison,  1  Carrington  &  Payne,  412.  This  excep- 
tion has  been  recognized  in  New  York,  and  the  principle 
extended  to  contracts  for  the  delivery  of  property,  where  the 
price  has  been  paid  in  advance.  In  such  cases,  the  vendee  is 
permitted  to  recover  the  highest  market  price,  between  the 
period  of  delivery  and  the  day  of  trial  West  v.  Wentworth,  3 
Cowen,  82  ;  Clark  v.  Pinney,  7,  ibid,  681  ;  Commercial  Bank  v. 
Kortwright,  22  Wend.,  348  ;  Willson  v.  Little,  2  Comstock,  443. 

But  independent  of  these  cases,  and  occasional  dicia   to   be 
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found  in  a  few  reported  cases,  the  general  rule  seems  to  remain 
unimpaired  bj  judicial  decisions.  In  the  cases  of  Clay  v.  Hus- 
ton's admrs,  Anderson  v.  Ewing,  Hixon  v.  Hixon,  and  Gordon 
V.  Parker,  before  cited,  in  all  of  which  the  consideration  of  the 
notes  had  been  advanced,  the  measure  of  damages  was  held  to 
be  the  cash  value  of  the  paper,  at  the  time  it  was  payable.  In 
Smith  V.  Berry,  18  Maine,  122,  which  was  an  action  on  a  note 
for  one  hundred  and  thirty  casks  of  lime,  paid  for  in  advance, 
the  court  decided  that  the  payee  could  not  recover  beyond  the 
market  value  of  the  lime,  when  it  should  have  been  delivered, 
and  interest.  In  Sargeant  v.  The  Franklin  Ins.  Co. ,  8  Pickering, 
90,  which  was  an  action  for  refusing  to  transfer  shares  of  stock, 
the  measure  of  damages  was  declared  to  be  the  market  value  of 
the  shares,  at  the  time  they  should  have  been  transferred.  In 
Smethurst  v.  Woolston,  5  Watts  &  Sargeant,  106,  which  was  an 
action  on  a  contract  for  the  delivery  of  specific  articles,  paid  for 
in  advance,  the  value  of  the  articles  at  the  time  of  the  breach 
was  held  to  be  the  proper  measure  of  damages.  Chancellor 
Kent,  in  referring  to  this  subject,  holds  this  language  :  "  I  do 
not  regard  the  distinction  alluded  to  as  well  founded  or  sup- 
ported. It  is  disregarded  or  rejected  by  some  of  the  best  author- 
ities cited.  The  true  rule  of  damages  is  the  value  of  the  article 
at  the  time  of  the  breach,  or  Avhen  it  ought  to  have  been  deliv- 
ered. That  is  the  plain,  stable,  and  just  rule  within  the  contract 
of  the  parties.  Damages  for  the  breaches  of  contracts  are  only 
those  which  are  incidental  to,  and  directly  caused  by  the  breach, 
and  may  reasonably  be  supposed  to  have  entered  into  the  con- 
templation of  the  parties,  and  not  speculative  profits,  or  acciden- 
tal or  consequential  losses,  or^the  loss  of  a  fancied  good  bargain."' 
2  Kent's  Com.,  6th  Ed.,  480,  notes.  Mr.  Sedgwick,  in  his  Trea- 
tise on  the  Measure  of  Damages,  at  page  277,  after  a  thorough 
examination  of  the  authorities,  seems  to  arrive  at  the  same  con- 
clusion. 

The  weight  of  authoi-ity  manifestly  supports  the  general  rule 
before  laid  down,  and  is  against  any  discrimination  in  favor  of 
cases  in  which  the  price  has  been  paid  in  advance.  It  has  been 
applied  by  this  court  to  contracts  for  the  conveyance  of  real 
estate,  where  the  vendee  has  advanced  the  purchase  money.  On 
the  breach  of  such  contracts,  the  value  of  the  land  at  the  time 
it  should  have  been  conveyed,  is  the  measure  of  damages.     Buck- 
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master  ?). Grundy,  1  Scammon,  310  ;  McKee  v.  Brandon,  2  ibid, 
339.  We  have  no  hesitation  in  holding  the  rule  applicable  to 
contracts  for  the  sale  or  delivery  of  personal  property,  -without 
regard  to  the  circumstaace,  whether  the  price  has  been  paid  or 
not.  Ir  unpaid,  the  purchaser  recovers  the  difference  between 
the  price  he  agreed  to  pay,  and  what  the  commodity  was  worth, 
when  it  should  have  been  delivered ;  if  paid,  he  is  entitled  to 
recover  the  market  value  of  the  article,  when  the  delivery  ought 
to  have  been  made,  and  interest  in  the  way  of  compensation  for 
the  delay.  This  is  as  full  an  indemnity  as  can  well  be  accorded, 
consistent  with  the  policy  of  the  law.  Legal  rules  ought  to  be 
general  in  their  application,  so  far  as  to  embrace  all  cases  depend- 
ing on  the  same  principles.  There  is  no  more  reason  for  exempt- 
ing cases  like  the  present  from  the  operation  of  the  general  rule, 
than  there  is  for  holding  in  the  case  of  the  breach  of  a  contract 
to  pay  money,  that  the  creditor  may  recover  damages  beyond 
the  amount  agreed  to  be  paid  and  interest.  He  may  be,  and  in 
point  of  fact  generally  is,  as  seriously  injured  by  the  neglect  of 
his  debtor  to  pay  a  money  demand  on  the  day  it  falls  due,  as  he 
is  by  his  failure  to  perform  promptly  a  promise  to  pay  a  debt  in 
specific  articles.  And  yet,  it  would  not  for  an  instant  be  con- 
tended, in  the  case  of  the  obligation  to  pay  money,  that  the  sum 
specified  does  not  form  the  only  criterion  for  estimating  the  dam- 
ages. It  is  as  much  within  the  understanding  of  the  parties, 
that  the  value  of  ihe  specific  articles  is  to  be  the  measure  of 
damages,  for  the  breach  of  the  contract  to  pay  money.  We  hold, 
therefore,  that  the  true  measure  of  damages  for  the  non-fulfil- 
ment of  this  contract,  is  the  market  value  in  specie  of  state 
indebtedness,  on  the  day  it  should  have  been  paid,  and  interest 
thereon  to  the  day  of  trial,  (a)  This  was  the  decision  of  the  Circuit 
Court,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)    Phelps  vs.  McGee,  18  ni.  R.  158  ;  Sleuter  vs.  WaUbaiun,  45  111.  R.  44  ;  Larabee 
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Thaddeus  Eames,  Admr,  &c.,  Pltff  in  Error,  v.  David  Black- 
hart,  Deft  in  Error. 

ERROR  TO  HENDERSON. 

When  a  person,  just  before  his  death,  delivers  his  money  to  another  to 
over  by  him  to  his  family,  and  the  person  who  so  receives  the  money  is  after, 
wards  sued  by  the  administrator  of  the  deceased,  on  the  ground  that  he  had 
not  aucounte'd  for  all  the  money  so  received  :  Held,  That  it  was  erroneous  in 
the  court  to  instruetthejury  in  tins  case,"thatitvvasnot  incumbent  on  the  de- 
fendant to  account  for  what  the  deceased  did  withhis  money.''  That  it  was 
for  the  jury,  and  not  the  court,  to  determine,  whether  the  facts  and  circum- 
stances in  evidence  satisfied  them  that  the  deceased,  at  the  time  of  his  death; 
had  more  money  in  his  possession  than  had  been  accounted  for  by  the  de- 
fendant ;  and  whether  or  not  there  was  sufficient  prima  facie  evidence  in  the 
case  against  the  defendant,  to  call  upon  him  to  explain  how  it  was  that  he 
received  no  more  money  from  the  deceased. 

Held,  also,  that,  as  a  general  rule,  it  was  true  that  one  man  was  not  bound  to 
show  what  another  had  done  with  his  money,  yet  that  such  a  state  of  cir- 
cumstances might  exist,  as  to  make  it  incumbent  on  a  person  who  would  dis- 
charge himself  from  liability,  to  show  what  another  has  done  with  his  mon- 
ey. Held,  also,  that  it  was  not  the  province  of  the  court  to  draw  inference, 
from  the  evidence,  or  determine  what  it  does  or  does  not  prove. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  in 
error  against  he  defendant  in  error,  in  the  Henderson  Circuit 
Court,  in  February,  1850,  and  was  tried  at  the  hist  April  term 
of  said  court,  before  Minshall,  Judge,  and  a  jury. 

The  declaration  contained  only  the  common  money  counts  of 
money  loaned,  money  had  and  received,  and  also  a  count  for 
interest  on  money  over- due  and  forborne,  and  for  work  and 
labor.     To  all  of  which  the  defendants  plead  the  general  issue. 

Evidence  was  given  on  both  sides  which  is  of  a  character  not 
easily  abridged,  so  as  to  exibit  a  fair  view  of  the  case.  After 
the  evidence  was  closed,  the  court,  at  the  instance  of  the  defend- 
ant, instruted  the  jury  as  follows,  to  wit:  "The  Court  will 
instruct  the  jury  that  it  is  not  incumbent  on  the  defendant,  to 
accoynt  with  what  Joseph  Eames  did  with  his  money,  and  unless 
they  believe  from  evidence,  that  the  said  defendant  received 
more  money  from  Joseph  Eames  than  he  delivered  to  the 
plaintiff",  they  will  find  for  the  defendant."  To  the  giving 
which  instruction  the  plaintiff  excepted.  The  jury  then  retired 
and  brought  in  a  verdict  for  the  defendant.  The  plaintiff"  moved 
for  a  new  trial,  and  assigned  several  reasons.  The  Court  over- 
ruled the  motion  for  a  new  trial,  and  rendered  \udgment  for 
costs  against  the  plaintiff,  and  awarded  execution  to  be  paid  in 
the  course  of  administration  ;  to  all  of  which  the  plaintiff"  excepted. 
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He  now  insists  that  the  foregoing  instruction,  under  the  facts 
of  the  case,  was  erroneous  ;  that  the  verdict  was  contrary  to 
evidence,  and  that  on  both  of  these  grounds  a  new  trial  ought 
to  have  been  granted. 

Browning  &  Bushnell  and  R.  S.  Blackwell,  for  PltflF  in 
Error. 

An  instruction  which  assumes  the  existence  of  a  fact,  is  errone- 
ous.- Reed  v.  Hurd,  7  Wend.,  408;  Fitzgerald  ■«.  Alexander, 
19  Wend.,  402  ;  Lightburn  v.  Cooper,  1  Dana,  273  ;  Dallam  v. 
Handlay,  2  A.  K.  Marshall,  424  ;  Adams  v.  Tiernan,  5  Dana, 
395.  So  an  instruction  which  withdraws  from  the  consideration 
of  the  jury  any  proof  tending  to  establish  the  principal  fact. 
Sullivan  v.  Enders,  3  Dana,  67  ;  Planters'  Bank  v.  Bank  Alex- 
andria, 10  Gill.  &  John.,  357  ;  Tiffany  v.  Savage,  2  Gill.,  129 ; 
Speed  i>.  Hewen,  4  Mo.  Rep.,  356,  So  an  instruction  calculated 
to  divert  the  attention  of  the  jury  from  the  facts  upon  which 
their  verdict  ought  to  rest.  Reedy.  Greathouse,  7  Mon.,  560; 
11  Wend.,  83  ;  9  Conn.,  107  ;  12  Pick.,  177  ;  5  Day,  479  ;  5 
Mass.,  365.  Province  of  the  jury  and  Court  ably  discussed  in 
the  following  cases.  Anderson  v.  State,  2  Kelly,  379  ;  Steel  v. 
Glass,  1  Kelly,  486-9. 

Williams  &  Lawrence,  for  Deft  in  Error. 

The  credibility  of  witnesses  is  a  matter  peculiarly  within  the 
province  of  juries,  and  a  Court  will  not  set  aside  a  verdict  as 
against  evidence,  except  in  those  cases  where  the  verdict  "strikes 
the  mind,  at  first  blush,  as  manifestly  and  palpably  contrary  to 
the  evidence.  "  Dawson  v.  Robbins,  5  Gil.,  72  ;  Kincaid'y.  Tur- 
ner, 2  Gil.,  620  ;  Evans  v.  Fisher,  5  Gil.,  572. 

Trumbull,  J.  Joseph  Fames,  a  resident  of  Oquawka,  on 
his  return  home  from  St.  Louis,  died  suddenly  of  the  cholera  on 
board  a  steamboat  upon  the  Mississippi  river.  Just  before  his 
death,  he  delivered  up  to  the  defendant  his  money,  and  requested 
him  to  keep  and  deliver  it  to  his  family.  The  deceased  and  the 
defendant  had  gone  down  to  St.  Louis  together  a  few  days  pre- 
vious, were  both  residents  of  Oquawka,  and,  so  far  as  the  evi- 
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dence  shows,    were  the  only  persons    from  that  place  upon  the 
boat  at  the  time  of  Eames'  death. 

After  his  return,  the  defendant  paid  over  to  the  plaintiff,  who 
is  administrator  of  the  said  Joseph  Eames,  deceased,  two  hundred 
and  fifteen  dollars  in  gold,  and  twelve  d  ollars  in  paper  money. 
This  suit  was  brought  upon  the  ground  that  defendant  did  not 
pay  over  all  the  money  he  received  from  the    deceased. 

A  variety  of  facts  was  proven  upon  the  trial,  mostly  of  a 
circumstantial  character,  tending  to  show  that  the  deceased  had 
more  money  with  him,  and  that  the  defendant  received  a  larger 
sum  than  he  had  accounted   for. 

The  defendant  requested  the  court  to  instruct  the  jury  as  fol- 
lows :  "That  it  is  not  incumbent  on  the  defendant  to  account  for 
what  Joseph  Eames  did  with  his  money,  and  unless  they  believe 
from  the  evidence  that  the  said  defendant  received  more  money 
from  Joseph  Eames  than  he  delivered  to  the  plaintiff,  they  will 
find  for  the  defendant."  This  instruction  the  court  gave,  and 
the  giving  of  it  is  now  assigned   for    error. 

That  one  man  is  not  bound  to  show  what  another  has  done 
with  his  money,  is  true,  as  a  general  proposition,  and  yet  such 
a  state  of  circumstaces  mav  exist  as  to  make  it  incumbent  on  a 
person,  who  would  discharge  himself  from  liability,  to  show 
what  another  has  done  with  his  money. 

The  first  part  of  the  foregoing  instruction,  as  applied  to  the 
facts  and  circumstances  of  this  particular  case,  was,  we  thinlc, 
erroneous,  for  the  reason,  that  it  assumed  that  the  evidence 
offered  was  not  sufficient  to  justify  the  inference  of  such  a  prima 
facie  case  against  the  defendant,  as  to  call  upon  him  to  explain 
how  it  was  that  he  received  no  more  money  from  Eames.  We 
do  not  say  that  such  a  case  was  made  out,  and  the  circuit  court 
had  no  right  to  say  there  was  not,  but  should  have  left  the  jury 
to  determine  from  all  the  circumstances  in  evidence,  whether 
more  money  had  been  traced  to  the  possession  of  Eames  just 
before  his  decease,  than  the  defendant  had  accounted  for, and  if 
there  had  been,  whether  enough  was  not  shown  in  connection 
with  the  other  evidence  to  make  it  incumbent  upon  the  defend- 
ant to  show  what  became  of  the  balance  of  the  money,  that 
Eames  had. 

The  substance  of  the  instruction  was  that   the  plaintiff's  evi- 
dence was  insufficient  to  warrant  the  inference,  that  Eames,  about 
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the  time  of  his  decease,  had  more  money  than  defendant  had 
paid  over,  so  as  to  throw  upon  him  the  bm-den  of  accounting  for 
such  excess.  Had  the  defendant  been  able  to  show  that  Eames 
shortly  before  his  death,  lost,  paid  out,  or  in  any  manner  used 
any  considerable  sum  of  money,  such  circumstance  would  have 
been  greatly  in  his  favor.  That  he  was  bound  to  introduce  such 
evidence  we  do  not  mean  to  intimate.  He  was  clearly  not  liable 
for  more  money  than  he  received  fi'om  Eames,  but  in  determin- 
ing how  much  he  did  receive,  it  was  for  the  jury  to  say  whether 
the  evidence  satisfied  them  that  Eames  had  in  his  possession, 
about  the  time  of  his  decease,  a  larger  sum  of  money  than 
defendant  had  accounted  for,  and  which  must  have  gone  into 
his  possession,  unless  he  could  show  that  Eames  otherwise  dis- 
posed of  it. 

The  instruction  was  calculated  to  mislead  the  jury,   by  with- 
drawing from  their  consideration  part  of  the  evidence  in  the  case. 

It  is  not  the  province  of  the  court  to  draw  inferences  from 
the  evidence,  or  determine  what  it  does  or  does  not,  prove,  and 
if  it  do  so  in  a  manner  calculated  to  mislead  the  jury,  its  judg- 
ment will  be  set  aside    and  a   new  trail  granted. 

Judgment  reversed  and  cause   remanded. 

JudgjJient  reversed. 


«»■♦■»« 


Reuben  Rowley,    Pltf  in  Error,  v.  George  W.  Berrian,  Deft 

in  Error. 

ERROR  TO  ADAMS. 

The  characters  ' '  N.  P.  "  clearly  indicate  the  office  of  Notary  Public. 

In  attachment  eases,  the  affidaAit,  if  sworn  to  A\athinthe  state,  maybe  made 
before  any  officer  authorized  by  the  laws  of  this  state  to  administer  oaths 
and  the  Courts  will  take  notice  who  are  authorized  to  administer  oaths  with- 
in the  county  in  which  suit  is  brought.  If  the  oath  is  taken  in  another  coun- 
ty, the  authority  of  the  person  administering  it,  must  be  established  by  evi- 
dence competent  for  the  purpose.  In  other  states  the  same  officers  who  are 
authorized  to  take  acknowledgments  of  deeds  to  be  recorded  in  this  state, 
may  take  affidavits  to  be  used  incases  of  attachment,  and  their  acts  in  either 
case  are  to  be  authenticated  in  the  same  manner. 

The  plaintiff  in  attachment,  where  the  defendant  is  not  before  the  Court,  is  not 
entitled  to  a  judgment  for  a  greater  sura  than  that  claimed  in  the  affidavit, 
together  with  costs  and  interest. 
Aliter  if  the  defendant  is  before  the  court. 


^'^^^     ^.\^N.      X 
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This  w3iS  an  action  of  debt  brought  in  attachment,  by  the 
defendant  in  error  against  the  phiintiff  in  error.  The  affidavit 
for  the  attachment  was  in  the  words  and  figm-es  folloTving,  to 
wit  : 

"  State  of  Illinois,  ^ 

V   Set. 
Adams  County,         ) 

"  George  W.  Berrian,  being  first  duly  sworn,  deposes  and  says 
that  Reuben  Rowley   is    indebted  to  him   in  a   sum   exceeding 
twenty  dollars,  on  a  promissory  note,  of  which  the  following  is 
a  copy  : 
^212.51-100.  New  York,   April  4th,  1810. 

Sixty  days  after  date  I  promise  to  pay  George  W.  Berrian, 
Two  Hundred  and  Twelve  57-100  dollars,  for  value  received. 

R.  Rowley,  96  Nassau  st. 

"  That  there  is  now  due  from  the  said  Rowley,  to  him  the  said 
Berrian,  on  said  note,  $212.57-100  principal,  with  interest  thereon 
at  seven  per  cent,  from  June  6th,  1840,  ($113  25,)  and  cost  of 
protest,  (75  cts.,)  besides  damages  on  protest.  Said  affiant  fur- 
ther deposes  and  says  that  said  Rowley  is  a  non-resident  of  the 
state  of  Illinois,  and  further  deponent   saith  not. 

G.  W.  Berrian. 

"Subscribed  and  sworn  to  before  me,  this  17th  day  of  January, 
1848. 

W.  II.  Bennison,  N.  p.  , 
For  the  city  of  Quincy,  in  Adams  county,  Illinois.' 

A  bond  was  filed  in  the  penal  sum  of  $650.  Writ  was  issued 
for  the  sum  of  $326.57  besides  damages  on  protest,  and  returned 
levied  upon  real  estate.  Publication  was  made,  and  a  copy  of 
the  advertisement  filed,  which  sets  forth  that  a  writ  of  attach- 
ment has  been  issued  for  the  sum  of  $326.57.  Judgment  was 
rendered  before  Purple,  Judge,  and  a  jury,  at  May  term, 
1848,  by  default  for  $212.57  debt,  and  $152.18  damages, 
making  the  amount  of  the  judgment  $364.75.  Execution  was 
issued,  and  land  sold  in  full  satisfaction.  The  defendant  in  the 
court  below   brings  the  cause  to  this  court. 

Williams  &  Lawrence,  for  Pltflf  in  Error. 

Browning  &  Bushnell,  for  Deft  in  Error. 

Treat,  C.  J.     This  was   a   foreign  attachment   sued  out  by 
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Berrian  against  Rotvley,  on  the  17th  of  January,  1848.  The 
affidavit,  on  which  the  attachment  was  founded,  after  reciting 
a  promissory  note,  made  by  the  defendant  to  the  plaintiff,  bear- 
ing date  at  New  York,  on  the  4th  of  April,  1840,  for  $212. 5T, 
payable  in  sixty  days,  proceeded  as  follows:  That  there  is 
now  due'  from  said  Rowley  to  him  the  said  Berrian  on  said 
note,  $212.57,  principle,  with  interest  thereon  at  the  rate  of 
seven  per  cent,  from  June  6th,  1840,  $113.23,  and  costs  of  pro- 
test, 75  cts,  besides  damages  on  protest,"  The  jurat  was  sub- 
scribed, "  W.  H.  Bennison,  N.  P.,  for  the  city  of  Quincy,  in 
Adams  county,  Illinois."  The  wiit  of  attachment  was  levied  on 
real  estate.  There  was  a  publication  of  notice  of  the  pendeney 
of  the  proceeding,  in  which  the  amount  claimed  to  be  recovered 
was  stated  to  be  $326.57 — the  aggreate  of  the  sums  specified  in 
the  affidavit.  The  plaintiff  in  his  declaration  claimed  to  recover 
in  addition,  fourteen  per  cent,  on  the  amount  of  the  note,  as 
damages  allowed  by  the  law  of  New  York  on  account  of  the 
protest  for  non-payment.  The  defendant  was  not  served  with 
process,  nor  was  his  appearance  entered.  On  the  30th  of  May, 
1848,  a  judgment  was  entered  in  favor  of  the  plaintiff,  for  $364 
75,  and  costs,  with  an  award  of  execution  against  the  property 
attached.     The  defendant  now  assigns  error  on  the  record. 

It  is  contended,  thai  the  affidavit  was  not  made  before  an  offi- 
cer competent  to  administer  oaths.  The  characters  N.  P.  are  an 
abbreviation  of  the  term  notary  public.  They  are  in  common 
use,  and  well  understood.  They  as  clearly  indicate  the  office  of 
notary  public,  as  do  the  characters  J.  P.  that  of  justice  of  the 
peace ;  and  this  court  has  repeatedly  decided  that  such  is  the 
meaning  of  the  latter  initials.  Shattuck  ?).  The  People,  4  Scam- 
mon,  477  ;  Livingston  -w.  Kettelle,  1  Gilman,  116.  It  sufficiently 
appears  from  the  record,  that  the  affidavit  was  made  before  a 
notary  public  of  the  county  in  which  the  action  was  commenced. 
Proof  of  his  official  character  was  not  required.  A  circuit 
court  will  take  notice  who  are  notaries  for  the  county  in  which 
it  is  held.  Stout  ■«.  Slattery,  ante,  162.  Butitis  objected,  that 
a  notary  cannot  take  an  affidavit,  which  is  to  become  the  found- 
ation of  an  attachment,  unless  he  authenticates  the  same  under 
his  seal  of  office  ;  and  the  32d  section  of  the  9th  chapter  of  the 
Revised  Statutes  is  referred  to  as  sustaining  this  position.  That 
section  declares,  that  "The  affidavit   required  in  the  first  section 
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of  this  chapter  may  be  sworn  to  before  any  officer  authorised  by 
the   laws    of   this  state  to  administer  oaths,  or  by  any  officer  of 
any  state,  territory  or  district  of  the  United  States  ;  the  fact  that 
the   person   administering    such    oath  is  duly  authorized,  to  be 
proved   in   the  same   manner   as    in   the    acknowledgment  and 
authentication    of  deeds."     We   understand    this  provision    as 
embracing  two    classes    of  cases.     First.     The  affidavit  may  be 
made  before  any     officer   authorized  by  the  laws  of  this  t-'tate  to 
administer  oaths ,  and  when  so  made,  the  official  character  of   the 
individual    administering  the  oath   may   be  proved  as    in  other 
cases.     If  made  in  the  county  in  which  the  suit  is  brought,  proof 
of   the  _  official  character  of  the  person  administering  the  oath  is 
not  ordinarily  required.     The  courts  will  take  no  notice  who   are 
authorised  to  administer   oaths    within   the  countj'.     If  the   oath 
is  taken  in  another   county,  the  authority  of  the  person  adminis- 
tering it  must  be  established  by  evidence  competent    for  the  pur- 
pose.    Second.  The  affidavit  may  be  made  out  of  the  state,  before 
any    officer     authorized  by  the  statute  to  take  the  acknowledg- 
ment of  deeds    to  land  lying  in  this  state  ;  and  when  thus  made, 
the  Same  proof  of  the  official  character  of  the  person  admiuster- 
ing    the   oath  must  be  made,    as  in  the  case  of  the   acknowledg- 
ment of  a   deed.     The   same    officers  in   othei   states,  who  are 
authorised  to   take  the  acknowledgment  of  deeds  to  be  recorded 
in  this  state,  may  take  affidavits   to    be  used  in    cases    of  attach- 
ment ;  and  their  acts  in  either  case  are  to    be  authenticated  in  the 
same  manner.     The  statute  alloAvs  deeds  to  be  proved  or  acknow- 
ledged before  any  judge  of  the  courts  of  the  United   States  ;  any 
commissioner    to   take  the    acknowledgment  of  deeds,  and  any 
judge   of   the  supremo,   superior,  or  circuit  courts    of  any  of  the 
states    or    territories    of  the  United   States  ;  and   no  other  proof, 
than  a  statement  to  that  effect  in  the  certificates  of    these  officers, 
is    required  of  their  official  character.     Such  a  certificate  affords 
prima  facie   proof    of   the    authority  of   the  person  making  it. 
Deeds    may    also  be  acknowledged  before  a  clerk  of  a  court  of 
record,  mayor  of  a  city,  and  notary  public  of  another  state,  but 
these  officers   are  required  to  certify  the   acknowledgments  under 
their  seals  of  office.     Deeds  may  also  be  acknowledged  before  a 
justice  of  the  peace  of  another  state,  but  the  proper  clerk   must 
certify  his  official  character.     Acts  of  1847,  p.  37. 

It  is  insisted, that  tha  judgment  is  erroneous,  because  it   is    for 

(a)     steamboat  Clarion  vs.  Marion.  18 HI.  R.  501  ;  Tunnison  vs.  Field,  21  HI.  B.  108  ; 
Hichens  vs.  Lyon,  35  lU.  R.  151  ;  Hobsonvs.  E.  R.  E.  &c.,  Co.  42ni.  B.  306. 
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a  greater  amount  than  the  sum  claimed  in  the  affidavit ,  and  set 
forth  in  the  notice  of  publication.  We  are  inclined  to  regard 
this  objection  as  well  taken.  The  proceeding  by  attachment  is 
in  derogation  of  the  common  law,  and  in  the  nature  of  a  pro- 
ceeding in  rem  ;  and  where,  as  in  this  case,  there  is  neither  per- 
sonal service  on  the  defendant,  nor  appearance  by  him,  and  the 
regularity  of  the  proceedings  arises  directly  and  not  collaterally, 
a  substantial  compliance  with  the  requirements  of  the  statute 
ought  to  appear  on  the  face  of  the  record.  The  law  requires  the 
plaintiff  to  file  an  af&davit,  setting  forth  particularly  the  nature 
and  amount  of  the  indebtedness  ;  and  the  advertisement  to  the 
defendant  must  apprise  him  of  the  amount  claimed  bj  the  plain- 
tiff. The  writ  of  attachment  commands  the  sheriff  to  attach  so 
much  of  the  estate  of  the  defendant,  as  will  be  sufficient  "to  sat- 
isfy the  claim  sworn  to,  with  interest  and  cost  to  suit."  The 
judgment  can  only  be  satisfied  out  of  the  property  levied  on. 
It  is  not,  for  any  other  purpose,  even  prhna/acie  evidence  of 
indebtedness.  It  is  evidently  the  design  of  the  statute,  that  the 
plaintiff  shall  be  restricted  to  the  particular  demand  set  out  in 
nis  affidavit.  The  court  may  upon  satisfactory  proof  enter  a 
judgment  for  the  plaintiff,  for  the  amount  claimed  in  the  affidavit 
and  accruing  interest,  and  subject  the  estate  attached  to  the  sat- 
isfaction thereof,  and  the  costs  of  the  proceeding.  Beyond  this, 
the  court  has  no  authority  to  adjudicate  upon  the  rights  of  the 
parties,  (a)  It  only  has  jurisdiction  of  the  person  of  the  defendant 
for  the  purpose  of  subjecting  the  property  attached  to  the  pay- 
ment of  the  particular  cause  of  action  specified  in  the  affidavit. 
This  precise  question  arose  in  the  case  of  Henrie  v.  Sweazy,  5 
Blackford,  2T3.  There  the  plaintiff  in  his  affidavit  for  the 
attachment  claimed  a  certain  amount  to  be  due  him,  and  he 
recovered  a  judgment  by  default  for  a  larger  sum.  In  holding 
the  judgment  to  be  erroneous,  the  court  remarket! :  "The  plain- 
tiffin  attachment  is  not  entitled  to  a  judgment  for  a  greater  sum, 
than  he  demands  by  his  affidavit,  together  with  interest,  if  the 
debt  be  such  as  to  draw  interest."  The  cascs  in  Maine  and  Mas- 
sachusetts, referred  to  as  establishing  a  different  doctrine,  have 
no  applications  to  this  proceeding.  Those  decisions  were  made 
in  actions  inpersonayn.  ^Vhere  a  defendant  in  attachment  is 
before  the  court,  either  by  service  oft  he  process,  or  by  the  entry 
of  an  appearance,  the  suit  then  becomes   a  proceeding  in  per- 
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sonam  ;  and,  if  the  defendant  does  not  take  advantage  of  the 
variance  between  the  writ  and  declaration  by  motion  or  plea  in 
abatement,  the  plaintiff  may  declare  on  other  causes  of  action 
than  those  specified  in  the  affidavit,  and  the  judgment  will  have 
the  like  force  and  effect  of  a  judgment  in  an  ordinary  action. 
But  this  is  not  such  a  case.  The  defendent  was  not  before  the 
Court,  and  the  judgment  includes  a  demand  not  stated  in  the 
affidavit.  Although  growing  out  of  the  note  sued  on,  it  is  for 
the  purposes  of  this  case  another  and  distinct  demand.  It  was 
mentioned  generally  in  the  affidavit,  but  no  specific  sum  was 
claimed  to  be  due  in  respect  of  it,  and  the  advertisement  did  not 
notify  the  defendant  that  such  a  claim  would  be  insisted  on. 
The  reference  to  this  demand  in  the  affidavit  not  being  specific 
must  be  disregarded.  It  is  as  if  no  allusion  had  been  made  to  it. 
Allowing  the  plaintiff  interest  on  the  amount  sworn  to  be  due 
up  to  the  rendition  of  the  judgment,  and  there  is  a  considerable 
excess,  which  was  no  doubt  caused  by  including  the  damages 
claimed  in  the  declaration  on  account  of  the  protest  of  the  note. 
For  this  error  the  judgment  must  be  reversed,  with  costs,  and 
the  cause  remanded. 

Judgment   reversed. 


«♦■».»« 


Thomas  Hollowbush,  et  al.,  Pltffs  in  Error,  />.  Murray  McCon- 
nel et  al. ,  Defts  in  Error. 

EEROE  TO  MORGAN. 

The  only  mode  by  whicli  the  final  decision  of  a  case  in  tho  Supreme  Court  can  be 
reversed  or  set  aside,  at  a  subsequent  term,  is  by  petition  for  a  rehearing. 

This  cause  has  been  before  this  Court  on  several  different 
occasions,  and  will  be  found  reported  in  4  Oilman,  p.  511,  and 
in  11  Illinois,  p.  61,  from  which  all  the  facts  in  the  case  can  be 
ascertained.  The  present  writ  of  error  was  issued  to  the  Morgan 
Circuit  Court,  and  by  agreement  errors  were  assigned  by  both 
parties.  The  decree  in  the  Circuit  Court  was  at  September 
term,  1850,  Woodson,  Judge,  presiding. 

(a)    Palmer  vs.  Logan,  3  Scam.  E.  60  ;  Ridgway  vs.  Smith,  17  m.  R.  33  ;  Plats  vs. 
TurrDl,  ISUl.  R.  275. 
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D.  A.  Smith  and  A.  Williams,  for  Pltffs  in  Error. 
M.  McCoNNEL,  pro  se. 

Trumbull,  J.  This  case  was  before  the  Court  a  year  ago, 
and  all  the  legal  questions  involved  in  it  were  then  settled.  11 
111.,  61. 

The  case  was  remanded,  for  the  purpose  of  ascertaining  the 
value  of  the  rents  and  profits  of  the  premises  in  question,  and 
also  the  improvement  erected  thereon  ;  if  it  could  be  shown  to 
be  for  the  benefit  of  the  estate,  and  to  have  been  made  in  good 
faith.  After  an  amendment  of  the  pleadings  in  the  Circuit 
Court,  so  as  to  present  the  question  of  the  improvement,  the  case 
was  referred  to  a  master  to  state  an  account.  The  appellee  filed 
exceptions  to  portions  of  the  master's  report,  which  were  over- 
rilled  and  the  report  approved.  Whereupon  a  final  decree  was 
entered,  from  which  an  appeal  has  been  taken  by  the  defendants 
below,  and  in  this  Court,  by  consent,  both  parties  have  assigned 
errors. 

The  appellants  complain,  that  the  Circuit  Court  erred  in 
decreeing,  that  the  appellee  had  the  right  to  redeem  the  mort- 
gaged premises,  and  in  allowing  him  anything  for  the  rents  and 
profits  of  the  Naples  ferry. 

Both  these  questions  were  substantially  settled  when  the  case 
was  here  before.  The  first  one  was  the  very  point  then  decided 
and  the  Court  has  now  no  power,  if  it  had  the  inclination,  to 
reverse  that  decision.  There  is  no  mode  provided  by  law,  except 
it  be  upon  a  rehi^aring,  whereby  the  final  decision  of  a  case  in 
this  Court  can  be  reversed  or  set  aside  at  a  subsequent  term. 

There  must  be  an  end  of  litigation  somewhere,  and  there 
would  be  none  if  parties  were  at  liberty,  after  a  case  had  received 
the  final  determination  of  the  Court  oh"  last  resort,  to  litigate  the 
same  matter  anew,  and  bring  it  again  and  again  before  the  Court 
for  its  decision.  Washington  Bridge  v.  Stewart,  3  Howard,413 
Booth  -y.  Commonwealth,  7   Met'e.,   86. (a) 

Waiving,  however,  for  the  moment,  the  former  decision  estab- 
lishing McConnel's  right  to  redeem,  which  cannot  now  be  legally 
questioned,  we  will,  for  the  sake  of  the  counsel  who  has  argued 
against  this  right  with  such  evident  sincerity,  briefly  re-state  the 
grounds  of  that  decision, 

(a)    Semple  vs.  Anderson,  4GiL  B.  562. 
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The  case  has  been  treated  as  if  it  were  a  bill  to  redeem,  after 
foreclosure  and  sale  of  the  mortgaged  premises  by  the  mortgagee. 
Such  is  not  the  fact.  The  sale  .made  was  set  aside,  and  the 
decree  reversed  under  which  it  was  made.  Before  the  time  for 
making  the  sale  under  the  last  decree  arrived,  this  bill  was  filed. 
The  right  of  the  mortgagor,  or  his  grantee,  to  payoff  the  mort- 
gage and  redeem  the  premises,  before  the  day  arrives  when  by 
the  decree  the  sale  is  to  bo  made,  cannot  surely  be  questioned. 
The  real  question  is,  whether  in  redeeming,  McConnel,  under 
the  peculiar  circumstances  of  this  case,  has  the  right  to  claim,  as 
a  credit  upon  the  mortgage,  the  value  of  the  rents  and  profits  of 
the  mortgaged  premises  while  in  possession  of  the  appellants. 
If  he  has  that  right,  it  is  upon  the  ground  alone,  that  he  could 
not  avail  himself  of  it  as  a  defence  against  the  bill  to  fore- 
close. 

What  are  the  facts?  In  1844,  a  decree  is  entered,  that  the 
mortgaged  ptremises  be  sold.  The  sale  takes  place,  and  they  are 
purchased  by  the  assignee  of  the  mortgagee  ;  claiming  under 
whom  the  appellants,  in  J 845,  take  possession  of  the  mortgaged 
premises,  including  the  Naples  ferry,  and  continue  to  receive  the 
rents  and  profits  thereof  till  1848,  when  the  decree  entered  in 
1844,  is  reversed,  and  the  sale  under  it  stt  aside  by  a  decision  of 
this  court.  Manchester  v.  McKee,  4  Gil.,  511.  The  circuit 
court  to  which  the  cause  was  remanded,  without  opening  the 
case  so  as  to  afford  McConnel,  the  grantee  of  the  mortgagor  and 
a  defendant  in  that  suit,  an  opportunity  to  present  any  defence 
that  had  arisen  after  1844,  when  the  case  was  set  for  hearing, 
entered  another  decree  directing  a  sale  of  the  mortgaged  prem- 
ises, in  default  of  the  payment  of  the  sum  due  in  ninety  days, 
consequently  it  was  out  of  McConnel's  power  to  show  in  that 
case,  that  the  present  appellants,  who  are  the  assignees  of  the 
mortgagee,  had  been  in  possession  of  the  mortgaged  premises 
(receiving  the  rents  and  profits)  from  1845  to  1848,  and  that 
thereby  the  mortgage  had,  in  fact,  been  paid.  No  such  defence 
existed  in  1844,  when  the  case  was  set  for  hearing,  and  the 
decree  then  entered  was  never  afterwards  opened,  so  as  to  allow 
McConnel  to  interpose  it.  Why  then  should  he  not  be  allowed, 
at  any  time  before  the  decree  of  1848  was  carried  into  effect,  to 
show  that  circumstances  had  occurred,  after  the  case  was  set  for 
hearing,  that  amounted  to  a  discharge  of  the  sum   for  which  the 
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decree  was  rendered  ?  Admitting  the  allegations  of  his  bill  to 
be  true — and  McConnel  certainly  had  rights — how,  under  the 
peculiar  circumstances  of  this  case,  was  he  to  avail  himself  of 
them,  except  by  filing  a  new  bill — not  as  has  been  alleged  for 
the  purpose  of  undermining  or  setting  aside  a  former  decree,  but 
for  the  purpose  of  bringing  before  the  court  facts  that  arose 
after  the  former  case  was  heard,  and  showing  that  the  amount 
due  by  the  decree  then  entered,  had  been  partly  or  wholly  paid  ? 
From  the  necessity  of  the  case  he  must  have  had  the  right  to  file 
such  a  bill. 

The  appellants  next  object,  that  they  are  improperly  charged 
with  the  rents  and  profits  of  the  Naples  ferry,  because,  as  they 
say,  it    constitutes  no  part  of  the  mortgaged  premises. 

After  both  parties  have  all  along,  during  this  protracted  con- 
troversy, treated  the  Naples  ferry  as  appertaimng  to  the  mort- 
gaged premises — the  complainant  alleging  in  his  bill,  that  the 
defendants,  claiming  as  purchasers  under  the  mortgage,  had 
taken  possession  of  the  land  and  ferry,  and  the  defendants,  in 
their  answer,  admitting  the  possession,  and  speaking  of  the  ferry 
as  appertaining  to  the  mortgaged  premises — after  this  court  had 
acted  upon  this  understanding  of  the  parties  in  its  former  dispo- 
sition of  the  case,  it  is  now  too  late  for  the  appellants  to  insist,  for 
the  first  time,  that  the  ferry  constitutes  no  part  of  the  premises 
-which  the  appellee  is  seeking  to  redeem. 

No  such  objection  was  urged  when  the  case  was  here  before, 
nor  was  it  then  pretended  that  McConnel  was  not  entitled  to  an 
account  of  the  rents  and  profits  of  the  ferry,  in  case  he  was  per- 
mitted to  redeem.  In  fact  the  very  foundation  of  his  case  as  it 
now  stands,  the  appellants  having  been  shown  to  be  solvent, 
depends  upon  their  receipt  of  the  rents  and  profits  of  the  ferry, 
which  was  the  only  income  derived  from  the  premises.  The 
amount  of  waste,  shown  to  have  been  committed  by  the  appel- 
lants, is  so  small,  being  but  twenty  dollars,  that  it  would  not  of 
itself  justify  the  maintainance  of  a  suit  of  this  character,  in  refer- 
ence to  property  so  valuable. 

This  court,  then,  in  deciding  that  McConnal  had  the  right  to 
redeem,  necessarily  passed  upon  the  question  of  his  right  to 
claim  the  rents  and  profits  derived  from  the  ferry  by  the  appel- 
lants, while  in  possession  of  the  same,  and  we  are  not  now  at 
liberty  to  re- investigate  that  question. 
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The  appellee,  in  his  assignment  of  errors,  asks  to  have  the 
decree  modified  in  various  respects.  He  complains,  that  appel- 
lants are  not  charged  with  the  rent  of  the  ferry  from  1843  instead 
of  from  1845  ;  that  too  small  a  sum,  according  to  the  evidence, 
was  charged  against  them  for  the  profits  of  the  ferry,  while  they 
had  possession  ;  and,  that  they  ought  not  to  have  been  allowed 
at  all  for  the  warehouse. 

According  to  the  former  decision  of  this  Court,  the  appellants 
were  only  chargeable  with  the  rents  and  profits  of  the  ferry  from 
June,  1845,  and  that  was  manifestly  the  proper  time  from  which 
they  should  have  been  charged,  because  that  was  the  time  when 
they  took  possession,  under  their  purchase,  from  the  assignee  of 
the  mortgage,  and  it  is  only  because  they  got  possession  of  the 
ferry  by  virtue  of  their  claim  of  title,  derived  from  the  mort- 
gagee, that  they  are  to  be  charged  with  the  rent  of  the  ferry  at 
all  in  this  suit. 

It  is  difficult  or  rather  impossible,  to  determine  from  the  evi- 
dence in  the  record,  what  the  precise  value  of  the  ferry  per 
annum  has  been  since  1845.  The  testimony  upon  that  point  is 
contradictory,  and  some  of  it  not  very  pertinent. 

Upon  the  whole,  we  are  not  prepared  to  say,  that  the  master 
erred  in  his  report  upon  that  subject. 

The  warehouse  is  shown  by  the  evidence,  to  have  been  a  judi- 
cious improvement,  put  upon  the  premises  by  the  appellants  in 
good  faith,  when  they  supposed  that  they  were  ^^the  owners  of 
the  land,  and  according  to  the  previous  decision  of  this  Court 
they  were  properly  allowed  for  its  erection. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


*  ^^  'O  ^  * 


Nathaniel     Buckmaster,     Appellant,   v.     Simeon  Ryder, 
Appellee. 

APPEAL  FROM  MADISON. 

Upon  a  bill  to  quiet  title,  if  a  decree  is  rendered  which  is  binding  upon  a  party, 
his  assignee,  who  has  notice  of  the  decree,  is  bound  bj-  It,  if  the  Court  had 
authority  to  adjudicate.  Such  a  decree  though  eroneous,  cannot  be  ques- 
tioned collaterally. 


208  SPRINGFIELD, 


Buckmaster  v.  Ryder. 


A  decree  is  conclusive  on  the  parties  while  it  remains  in  force,  its  errors  can  only 
be  inquired  into  and  corrected  by  a  direct  proceeding  for  that  purpose. 

Apai'ty  assigning  a  judgment,  is  not  estopped  from  ascertaining  title  to  land 
against  a  purchaser  under  the  judgment,  where  the  lien  of  such  judgment  is 
divested  by  decree,  especially  if  there  was  no  express  or  implied  couvenant 
that  the  judgment  was  a  subsisting  lieu. 

This  is  a  suit  in  chancery,  wherein  the  said  Simeon  Ryder  is 
complainant,  who  filed  his  bill  against  Buckmaster  and  others, 
to  foreclose  a  mortgage  assigned  to  him  by  the  State  Bank  of 
Illinois  ;  in  which  bill  he  alleges,  that  one  Sigerson  &  Harrison, 
in  August,  1840,  being  indebted  to  the  Bank  $4,196  00,  made 
four  notes  to  secure  that  sum,  payable  in  two,  three,  four  and 
five  years  from  date,  and  gave  the  mortgage  sued  on,  to  the  Bank 
to  secure  these  notes  ;  that  Sigerson  &  Harrison  embraced  in 
said  mortgage,  a  lot  in  Middletown,  and  a  lot  in  block  1,  in 
Alton,  of  which  property  they  pretended  to  be  seized  and  pos- 
sessed ;  that  in  1847,  the  State  Bank  assigned  to  Ryder  said 
mortgage,  and  the  three  promissory  notes  first  mentioned  in  the 
mortgage,  excepting  the  lot  in  Middletown,  from  the  effect  of 
said  assignment  which  had  been  released  by  the  Bank,  that  the 
said  Buckmaster  claims  to  have  some  title  in  the  mortgaged 
premises,  through  a  sale  made  to  him  on  a  judgment  in  favor  of 
Ryder  &  Frost,  against  one  John  A.  Halderman  and  Job  Law- 
rence, obtained  against  them  the  17th  of  January,  1838,  in  the 
Municipal  Court  of  the  City  of  Alton,  and  assigned  by  them  to  the 
said  Buckmaster.  The  till  however,  charges  the  fact  to  be,  that 
in  a  Chancery  suit  by  Sigerson  &  Harrison  against  Ryder  & 
Frost,  and  others,  to  confirm  the  title  of  Sigerson  &  Harrison  to 
the  lot  in  block  1,  in  which  suit,  the  judgment  under  which 
Buckmaster  bought  the  property,  came  in  question,  it  being 
charged  in  said  bill  upon  which  said  suit  was  brought  that  Ryder  & 
Frost  were  judgment  creditors  of  John  A.  Halderman  upon  a  judg- 
ment, obtained  by  them  in  January,  1838,  in  the  Municipal  Court 
of  the  city  of  Alton  against  the  said  Halderman  &  Lawrence,  for 
^279  08,  besides  costs  ;  and  it  being  averred  in  said  bill,  that  Siger- 
son &  Harrison  were  entitled  to  hold  said  lot  in  block  1,  as  the  legal 
and  equitable  owners  thereof  and  the  prayer  of  said  bill  being, 
that  the  title  to  said  lot  in  block  1,  should  be  confirmed  and  estab- 
lished in  Sigerson  &  Harrison,  it  was  decreed  at  September  term 
of  the  Madison  Circuit  Court,  1841,  that  they  were  entitled  to  hold 
the  same,  free  of  all  liens  and  encumbrances,  any  of  the  defend- 
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ants,  and  that  tlie  defendant  should  be  barred  of  all  claim  upon  the 
same,  as  will  appear  from  a  copy  of  the  decree,  &c. ,  That  the 
judgment  was  assigned  to  Buckmaster  after  the  lien  thereof  was 
barred ;  that  Buckmaster  is  preventing  the  tenants  from  paying 
Ryder  rent,  on  the  pretence  that  his  claim,  under  the  judgment, 
is  better  than  the  mortgage  claim  ;  and  that  he, Ryder,  is  enti 
tied  to  a  priority  of  lien  over  said  judgment,  by  force  of  his 
assigned  mortgage,  praying  that  he  may  have  his  money,  due 
on  the  notes,  in  a  strict  foreclosure,  and  that  the  Master  in 
Chancery   may  make  a  deed  to   complainant,    &c. 

On  the  pleadings,  and  on  the  proofs  which  were  in  the  cause, 
a  decree  was  entered  at  the  March  term,  1850,  of  the  Madison 
Circuit  Court,  Underwood,  Judge,  presiding,  which  decrees, 
that  defendants  pay  to  S.  Ryder'  $3,839  34,  within  ninety  days 
from  the  date  of  the  decree,  mih  interest  ;  that  in  default  to  pay, 
the  defendants  be  barred,  &c.  ;  and,  that  all  interest  which  Buck- 
master  has  in  the  premises,  by  virtue  of  his  sale  on  the  execu- 
tion, issued  upon  the  judgment,  assigned  to  him  and  Greathouse, 
by  Ryder  &  Frost,  and  all  certificates  of  purchase,  and  deed  or 
deeds  made  to  Buckmaster,  by  virtue  of  said  sale,  be  cancelled 
and  set  aside,  and  for  nothing  esteemed,  and  that  Buckmaster, 
and  all  persons  claiming  under  him,  be  perpetually  enjoined 
from  proceeding  under  said  judgment,  to  enforce  any  sale  or 
lien  against  the  said  mortgaged  premises  ;  and,  that  the  property, 
in  case  of  non-payment  of  the  money  foand  due,  shall  be  sold, 
&c.,  and  deed  made  by  the  commissioner  to  the  purchaser,  &c.  ; 
and,  that  the  cross  bill  of  the  said  Buckmaster  be  dismissed  at 
his  cost,  &c.     From  which  decree   Buckmaster    appeals,  &c. 

Wm.  Martin,  for  Appellant. 

The  assignee  of  a  mortgage  takes  the  title  which  the  mortgagee 
has  in  the  mortgage  ;  and  is  affected  by  all  equities  in  favor  of 
third  persons.     2  Paige  C.  R.,  206,    , 

Sigerson  &  Harrison  mortgaged  property  to  the  State  Bank, 
which  they  bought  on  a  junior  judgment  against  Halderman. 
Therefore,  the  mortgage  to  the  Bank  passed  to  them  no  better 
title  to  the  property  mortgaged,  than  Sigerson  &  Harrison  had 
at  the  date  of  the  mortgage  in  August,  1840.     4  Porter,  321-29. 

When  the  Bank  mortgage  was  made,  Ryder   &  Frost's    judg- 
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ment  was  the  oldest  lien  on  the  mortgaged  property.  This 
lien  was  matter  of  record.  Hence,  all  persons  dealing  with  the 
property,  affected  by  the  lien,  were  bound  to  take  notice  thereof, 
and  especially  the  State  Bank,  who  took  the  mortgage.  The 
Bank,  also,  had  notice  of  Buckmaster's  claim. 

When  the  State  Bank  took  the  mortgage,  they  obtained  all 
the  title  for  which  they  bargained  ;  and  they  took  all  the  title 
which  Sigerson  &  Harrison  had  to  the  property.  In  the  absence 
of  fraud,  then,  or  misrepresentation,  neither  Sigerson  &  Har- 
rison, nor  the  State  Bank,  can  apply  to  Chancery,  to  depi"ive 
third  persons  of  older  and  paramount  legal  liens  which  by  law 
have    been  fixed  upon  the  mortgaged  property. 

The  decree  set  up  in  this  case  to  defeat  Buckmaster's  title, 
was  rendered  thirteen  months  after  the  property  was  mortgaged 
to  the  State  Bank,  and  on  a  bill  filed  eight  months  after  the  date 
of  said  mortgage.  The  Bank  under  whom  Ryder  claims,  was 
not  a  party  to  said  bill,  or  to  the  decree  ;  the  Bank  neither 
authorized  the  filing  of  the  bill,  nor  do  they  claim  any  thing 
under  the  decree ;  hence  the  Bank  is  neither  a  party  to  the 
decree  nor  are  they  privy  to  the  decree,  the  Bank  not  claiming 
title  through  Sigerson  &  Harrison,  after  the  rendition  of  this 
decree. 

To  affect  Buckmaster,  the  bill  must  have  been  filed  by  the 
State  Bank,  or  by  some  one  for  their  benefit,  wherein,  such  facts 
must  appear  as  will  show  a  superior  equity  in  the  State  Bank 
over  the  legal  lien  of  the  oldest  judgment.  To  overrule  Ryder 
&  Frost's  judgment,  the  Bank  must  show  that  she  contracted 
with  Sigerson  k  Harrison  for  a  better  title  than  she  obtained  by 
the  mortgage  ;  and  that  Ryder  &  Frost,  or  those  claiming  under 
^hem,  induced  the   Bank  to   make  such   contract. 

This  decree  in  favor  of  Sigerson  &  Harrison,  cannot  be  set 
up  by  Ryder,  to  defeat  Buckmaster,  because  Ryder  does  not 
claim  through  them,   but  as  assignee    of  the  State  Bank. 

Ryder,  having  taken  the  consideration  from  Buckmaster  & 
Greathouse,  for  the  assigned  judgment,  under  Avhich  he,  Buck- 
master,  pm'chased,  will  commit  a  fraud  on  Buckmaster  by  defeat- 
ing his  sale  on  the  oldest  judgment.  This  a  Court  of  Equity 
will  not  permit. 

The  sale  by  Buckmaster,  overreaches  the  mortgaged  title  of 
the  State  Bank,  and  the  Bank  failing  to  redeem  from  Buckmas- 
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ter's  sale  witliin  tNvelve  months  from  its  date,  lost  all  their  title 
to  the  land  under  their  mortgage.  To  have  given  the  Bank  the 
legal  title,  they  should  have  paid  off  the  oldest  judgment  and 
tacked  the  sum  paid  to  their  mortgage.  See  2  Cowen,  125  ;  11 
Ills.  445. 

This  bill,  setting  up  a  decree  to  bar  Buckmaster,  must  show 
by  averment  that  the  lien  of  the  Ryder  &  Frost  judgment  was  put 
in  issue  in  the  case  of  Sigerson  &  Harrison  against  Halderrran. 
This  not  appearing,  the  decree  should  not  have  an  influence 
with  the  court,  in  deciding  the  rights  of  these  parties.  See  Mit- 
ford's  Chancery  Pleading,  p.  237-8  ;  Story's  Equity  Pleading, 
§791  ;  2Madd.  CL,  313-4. 

To  conclude  parties  by  a  decree,  it  must  be  in  a  suit  directly 
between  them  or  their  privies,  and  upon  the  subject  matter 
directly  involved  in  the  controversy.  The  controversy  here  is 
to  foreclose  a  mortgage  by  an  assignee,  wherein  he  does  not  so 
connect  himself  or  the  mortgage,  &c.,  with  the  decree,  as  to 
authorize  the  court  to  consider  it. 

To  make  a  decree  conclusive,  it  must  appear  that  chancery 
had  jurisdiction.  This  is  done  by  averment.  If  there  be  no 
such  averment  the  decree  is  a  nullity.  See  Story's  Eq.  PI.,  §10; 
§12  ;  also,  ^257,  §290  ;  Andrews  v.  Fenton,  1  xirkansas,  186  ; 
Baraitt  v.  Oliver, ^7  Gill  &  Johnson,  193,  208  ;  4  Scam.,  333  ;  4 
Gilman,  354. 

Where  judicial  proceedings   are  brought  collaterally  in    ques- 
tion, the  authority  of  the  court    whose  proceeding's   are  plead  to 
conclude  a  p^rty,    may   be  inquired   into  ;    they   may   also   be 
inqured  into   when   relied  upon   by  a  party  claiming  the  benefit 
of  such  proceedings.     See  1  Peters  U.  S.  R.,  329,  340,  341. 

A  decree  cannot  be  used  in  a  suit  in  favor  of  new  parties, 
unless  the  same  decree  could  have  been  used  against  the  new^ 
parties  had  it  been  adverse.  See  2  Peters'  Digest,  539,  §51  ; 
Pain's  Cir.  Court  Rep.,  196  ;  2  Stark.  onEv.,196,  title  Mutuality 

Davis  &  Edwards,  for  Appellee. 

Treat,  C.  J.  In  January,  1838,  Simeon  Ryder  and  Charles 
L.  Frost  recovered  a  judgment  against  John  A.  Halderman  anl 
Job  Lawrence,  in  the  municipal  court  of  the  city  of:  Alton,  for 
^279  08.     In  February,  1838,  Krum,  as  executor  o£  Emerson, 
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obtained  a  judgment  against  Halderman,  in  the  Madison  Circuit 
Court,  for  $533  48.  In  March,  1838,  Halderman  conveyed  to 
John  Sigerson,' Wallace  Sigerson  and  Enos  H.  Harrison,  by  deed 
of  mortgage,  a  part  of  block  one,  and  lot  four  in  block  twenty-four 
in  the  city  of  Alton,  to  secure  the  payment  of  certain  promissory 
notes  previously  made  by  Halderman  and  Lawrence.  In  April, 
1838,  Fleming  and  others  obtained  a  judgment  against  Halder- 
man and  Lawrence,  in  the  Municipal  Court  of  the  city  of  Alton, 
for  $1,236  10  ;  and,  at  the  same  time  and  before  the  same  court 
Enos  Litchfield  obtained  a  judgment  against  Halderman  and 
Lawrence,  for  $469  39.  In  July,  1838,  Ryder  and  Frost  recov- 
ered another  judgment  against  Halderman  and  Lawrence,  before 
the  same  court  for  $247  62.  In  October,  1838,  Sigersons  and 
Harrison  recovered  a  judgment  in  the  same  court  against  Hal- 
derman, for  $4,624  98  ;  and  under  an  execution  issued  thereon, 
they  became  the  purchasers  of  the  mortgaged  premises  for  $1,900 
and  received  a  sheriff's  deed  therefor,  in  October,  1840.  In 
August,  1840,  Sigersons  and  Harrison  conveyed  to  the  State 
Bank  of  Illinois,  by  deed  of  mortgage  with  covenants  of  war- 
ranty, that  part  of  block  one  embraced  in  the  mortgage  from 
Halderman,  and  purchased  at  the  Sheriff's  sale,  to  secure  the 
payment  of  $4,196,  within  five  years. 

In  April,  1841,  Sigersons  and  Harrison  filed  a  bill  in 
Chancery,  in  the  Madison  Circuit  Court,  against  Halderman 
Rvder,  Frost  and  the  other  iudgment  creditors  of  HaJderman 
and  Lawrence,  in  which,  after  setting  forth  at  large  all  the  fore- 
going proceedings,  but  the  mortgoge  to  the  State  Bank  of  Illi- 
nois, they  proceeded  to  state  as  follows  :  "  Your  orators  under 
this  state  of  facts,  are  informed  and  believe,  that  difficulties  may 
arise  in  regard  to  the  title  of  your  orators  to  the  said  two  pieces, 
parsels  and  lots  of  ground,  so  by  your  orators  purchased  at  Sher- 
iff's sale  aforesaid,  which,  can  only  be  remedied  in  a  court  of 
equity.  Your  orators,  therefore,  believing  that  they  are  entitled 
to  the  possession  and  ownership  of  sold  lots  or  parcels  of  ground 
free  and  discharged  of  all  liens,  claims,  or  incumbrances,  which 
the  said  John  A.  Halderman,  or  either]of  the  said  judgment  cre- 
ditors, may  claim  or  pretend  to  set  up,  pray  of  your  Honor,  that 
the  said  John  A.  Halderman,  Simeon  Ryder,  Charles  L.  Frost, 
Thomas  Fleming,  Charles  Mclntire,  Jasper  Corning,  Sanderson 
Robert,  Enos  Litchfield,  and  John  M.  Krum,    executor  of  Wil- 
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liam  S.  Emerson,  deceased,  may  be  required  to  make  full,  true 
and  perfect  answers  to  all  and  singular  the  charges  above  set 
forth,  fully  and  particularly,  according  to  the  best  of  their  know- 
ledge, information  and  belief,  as  if  the  same  were  herein  again 
repeated,  and  they  interrogated  thereto  ;  and  that  the  defendants 
above  named,  and  all  persons  claiming  and  to  claim  the  said 
described  lots  or  parcels  of  ground  in  said  mortgage  mentioned 
and  set  forth,  may  be  barred  of  and  from  all  claims  of,  in  and 
to  the  said  premises,  and  every  part  and  parcel  thereof,  with  the 
appurtenances  ;  and  that  your  orator's  title  to  the  same  may  be 
confirmed."  Process  was  served  on  the  defendants,  and,  at  the 
September  term,  1841,  the  bill  was  taken  for  confessed,  and  a 
decree  entered,  that  the  defendants  be  forever  barred  of  all  claim 
to  the  premises  in  controversy,  and  that  the  complainants'  title 
thereto    be  fully  confirmed  and  established. 

In  September,  1842,  Ryder  and  Frost  assigned  the  judgment 
first  recovered  against  Halderman  and  Lawrence  to  Buckmaster 
and  Greathouse  ;  and,  in  November,  1844,  under  an  execution 
issued  thereon,  Buckmaster  became  the  purchaser  of  that  part 
of  block  one,  included  in  the  mortgage  to  Sigerson  and  Harrison 
for  $550,  and  afterwards  obtained  a  Sheriff's  deed  therefor.  In 
May,  1847,  the  State  Bank  of  Illinois  assigned  jind  transferred 
to  Simeon  Ryder  the  notes  and  mortgage  executed  to  it  by  Si- 
gerson and  Harrison.  Ryder  had  actual  notice  of  the  sale  to 
Buckmaster,  when  he  received  the  assignment  of  the  mortgage; 
and  Buckmaster  was  well  aware  of  the  decree  rendered  in  favor 
of  Sigerson  and  Harrison,  when  he  received  the  assignment  of 
the  judgment. 

In  January,  1848,  Ryder,  as  the  assignee  of  the  Bank,  filed 
this  bill  in  chancery  against  Buckmaster  and  others,  to  foreclose 
the  mortgage  executed  by  Sigerson  and  Harrison.  The  forego- 
ing state  of  facts  appeared  from  the  pleadings  and  proofs  in  the 
case.  On  the  hearing,  the  Court  made  a  decree,  providing  for 
the  foreclosure  of  the  mortgage,  and  directing,  in  case  of  default 
in  the  payment  of  the  amount  found  to  be  due  on  the  mortgage 
that  Buckmaster  be  enjoined  from  asserting  any  claim  to  the 
mortgaged  premises,  by  virtue  of  the  purchase  under  the  assigned 
judgment.  To  reverse  that  decree,  Buckmaster  has  prosecu- 
ted an  appeal  to  this  Court. 

The  correctness  of  the  decision  made  by  the  Court  below,  must 
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depend  upon   tlie  effect   to  be  given  to  the   decree  rendered  in 
1841,  in  the  case  of  Sigerson  and  Harrison  against  Halderman 
and  others.     If  that  decree  was    binding  on  Kyder  and  Frost, 
who   were  then  the  owners  of  the  judgment,  it  must  be  held  to 
have  the  same  effect  against  Buckmlister,  who  subsequently  re- 
ceived an  assignment  of  the  judgment,  with  express  notice  of  the 
decree.     Under  such  circumstances,  he  could  succeed  to  no  greater 
rights  than  Ryder    and  Frost  had  as  judgment  creditors.       If 
the  decree  operated  to  discharge  the  lien  of  the  judgment  on  the 
premises   now  in  controversy,  the  lien   could  not   be  revived  by 
a  transfer  of  the  judgment  to  a  party  fully  aAvare  of  the  previous 
proceedings.     The  sole  purpose  of  that  suit  was  to  quiet  and 
confirm  the  title   of   Sigerson  and  Harbison  to    the  premises  in 
question.  It  was  peculiarly  a  matter  of  equitable  cognizance. (a) 
All  of   the  parties    interested  in  the  property,  except  the  State 
Bank  of  Illinois,  were  made  defendants.     The  object  of  the  pro- 
ceeding was  clearly  set  forth  in  the  bill.       The    complainants 
claimed  to  hold  the  premises,  free  from  all  liens    of  the  other 
judgment  creditors  af  Halderman.     The  validity  of  their  liens 
as   against  the  complainants,   was  directly  drawn  in  question  by 
the  allegations  of  the  bill.     The  defendants  were  fully  apprized 
of   the  grounds  on  which  the  complainants  relied,  and  were  dis- 
tinctly called  on   to  meet  and  controvert  their  exclusive  claim  to 
the  property.     They    were  regularly  brought  before  the    Court, 
and  an  opportunity  afforded  them  to  set  up  and  insist  upon  their 
rights.    The  Court  thus  acquired  full  jurisdiction   of  the  subject 
matter  of  the  suit,  and  of  the  persons  of  the  parties;  and  it  pro- 
ceeded  to  enter   decree   affirming  the  title  of   the  complainants 
to  the  premises.    The  decree  was  undoubtedly  erroneous  as   to 
Ryder  and  Frost,  and,   in  a  direct  proceeding  for  the    purpose, 
might  have  been  reversed.     But,  it  by  no  means   follows,  that  it 
can  be  declared  invalid  in  this  collaterial  proceeding.     The  only 
inquiry  now  is,  had   the   Court  pronouncing  the  decree  authority 
to  adjudicate  upon  the  rights  of  the  parties  in  respect  of  the  pro- 
perty ;  not  whether  its  decision  was  in  accordance  with  the  prin- 
ciples of  equity.     If  the  Court  had  such  authority,  and  proceeded 
to  exercise  it,  the  decree,  however  inequitable  or  erroneous,  must 
be  held  binding  when  drawn  in   question  collaterally.     This  is 
an  inflexible  rule  of  the  law,  which  has  been  repeatedly  recog- 
nized by  this  Court.   Buckmaster  v.  Carlin,  3    Scammon,  104  ; 

(a)    Martin  va.  Dryden,  1  Gil.  R.  188. 
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Swiggart  V.  Harber,4  idid,  364  ;  Riggv.  Cook,  4  Gilman,  336  ; 
Young  V-  Lorain,  11  Illinois,  624.     (a)    * 

There  can  be  no  doubt  of  the  validity  of  tbe  decree.  It  is 
conclusive  on  the  parties,  while  it  remains  in  force.  Its  errors 
can  only  be  inquired  into  and  corrected,  in  a  direct  proceeding 
instituted  for  the  purpose.  The  complainants  were  entitled  to 
the  full  benefit  of  the  decree.  The  confirmation  of  their  title 
inured  to  the  benefit  of  the  State  Bank  of  Illinois,  to  which  they 
had  previously  mortgaged  the  property  with  covenants  of  title. 
The  proceeding  was  not  adverse  to  the  Bank,  but  in  furtherance 
of  its  interests.  Although  the  Bank  was  a  proper  party,  yet  the 
fact  that  it  was  not  made  one,  did  not  defeat  the  jurisdiction  of 
the  Court,  nor  prevent  the  decree  from  inuring  to  its  benefit. 
From  the  rendition  of  the  decree,  the  Bank  held  the  premises 
discharged  of  the  liens'  of  the  judgment  creditors.  It  transferred 
all  of  its  interests  to  the  complainants  in  the  present  suit.  He 
thereby  succeeded  to  all  of  the  rights  derived  by  Sigersons  and 
Harrison  by  the  purchaser  at  the  sheriff's  sale,  and  by  the  decree 
establishing  their  title  under  that  purchase.  Buckmaster  acqui- 
red no  title  by  his  purchase  under  the  judgment,  because  the 
lien  of  the  judgment,  as  respects  this  property,  was  previously 
divested  by  the  decree.  There  is  no  force  in  the  position,  that 
Ryder  is  estopped  by  the  assignment  of  the  judgment  from  as- 
serting title  against  a  purchaser  under  it.  He  did  not  either 
expressly  or  by  implication,  covenant  that  the  judgment  was  a 
subsisting  lien  on  this  particular  property.  He  simply  transferred 
whatever  interest  he  then  had  as  a  judgment  creditor.  The  de- 
cree already  exempted  this  property  from  the  operation  of  the 
judgment,  but,  in  all  other  respects,  it  left  the  judgment  in  full 
force  against  Halderman  and  Lawrence. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

Decret  affirmed. 

(a)    Jones  vs.  Smith,  13  m.  E.  306. 
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Aaron  Ray,  Pltff  in'Error,  v.   Kinsey  Virgin,  Deft  in  Error. 

ERROR  TO  MASON. 

In  an  action  on  a  note  given  for  goods  bouglit  at  an  administrator's  sale,  tlie  pur- 
chaser may  show,  in  defence  to  the  note,  that  the  administrator,  knowing  the 
contrary,  fraudulently  represented  the  goods  to  be  sound. 

The  defendant,  Kinsey  Virgin,  was  administrator  of  an  estate. 
At  the  sale  of  the  personal  property  of  said  estate  by  said  Vir- 
gin, the  plaintiff  in  error  bought  two  horses,  and  gave  the  note 
sued  on.  The  suit  was  brought  before  a  justice  of  the  peace, 
and  a  judgment  rendered  against  Ray  for  the  amount  of  the 
note,  and  he  took  an  appeal  to  the  Circuit  Court. 

Upon  the  trialin  that  Court,  the  defendant  below,  proved  that 
the  sale  of  said  horses  was  made  by  Ray  in  person,  at  a  public 
auction.  That  he  represented,  that  said  horses  were  sound  and 
free  from  all  diseases,  except  the  horse  distemper  ;  when  in  truth, 
said  horses  had  the  glanders  and  were  of  no  value  whatever,  and 
this  was  known  to  the  administrator  when  he  made  those  repre- 
sentations, and  therefore,  that  the  note  was  given  without  any 
consideration,  and  was  procured  by  the  fraud  of  said  Virgin. 

All  this  testimony  was  rejected  by  the  Judge  of  the  Circuit 
Court,  upon  the  ground,  that  the  false  and  fraudulent  statements 
of  the  administrator,  whereby  he  obtained  this  note  for  the  use 
of  the  estate,  were  not  admissible  to  prove  that  the  note  was 
without  consideration ;  and  the  only  remedy  the  maker  of  the 
note  has  in  such  a  case  is,  to  pay  the  note  to  the  estate,  and  sue 
the  administrator  in  his  own  right,  and  make  him  personally 
liable  for  the  consequences  of  his  fraud.  This  jury  in  the  circuit 
court  then  gave  a  verdict  for  the  amount  of  the  note,  and  a 
judgment  was  rendered  thereon.  To  reverse  this  judgment, 
this  case  is  brought  here,  and  the  error  assigned  is  the  refusal  of 
the  circuit  court  to  permit  said  evidence  to  go  the  jury. 

M.  McCoNNEL,  for  PltfFin  Error,  submitted  this  cause  to  the 
court  ex  jparte. 

Caton,    J.     The   only   question  in   this    case  is,  whether  a 
party  Avho  has  given  a  note  for  goods  purchased  at  an  adminis 
trator's  sale,  may  show  in  his  defence  to  the  note,  that  the  admin- 
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strai;©!'  fraudulently  represented  the  goods  to  be  sound,  when 
he  knew  them  to  be  unsound.  This  precise  question  was  deci- 
ded in  the  case  of  Rice  v.  Richardson,  3  Alabama,  438,  where 
such  a  defence  was  held  to  be  admissible.  Of  the  correctness  of 
that  decision  I  entertain  no  doubt.  It  is  sustained  by  every 
principle  of  reason,  of  justice,  and  of  public  policy.  It  would 
_ never  do  to  allow  administrators,  and  other  fiduciary  officers,  to 
exert  their  ingenuity  in  perpetrating  frauds,  and  by  that  means 
obtain  the  notes  of  individuals,  and  then*  allow  them  to  say 
that  they  had  committed  the  fraud,  not  for  their  own  benefit 
but  for  that  of  the  estate.  Such  an  end  cannot  sanctify  such 
means.  There  is  no  merit  in  the  estate  to  authorize  the  enforce- 
ment of  a  demand  thus  obtained,  more  than  their  would  be,  had 
the  fraud  been  committed  by,  and  the  note  given  to  the  intes- 
tate. It  is  not  making  the  estate  responsible  for  the  fraud  of 
the  administrator,  for  it  loses  nothing  as  a  penalty  for  that  fraud, 
which  originally  belonged  to  it,  but  it  is  preventing  the  collec- 
tion of  a  claim  to  which  the  estate  has  no  just  right.  The  Con- 
tract is  executory,  and  being  founded  in  fraud,  cannot  be 
enforced.  Had  the  contract  been  excuted.  it  might  be  imprac- 
ticable to  allow  the  money  received,  to  be  recovered  backj  and 
the  injured  party  would  have  to  seek  redress  against  the  admin- 
istrator personally.  But  the  rule  must  be  difi'erent  where  the 
contract  is  executory. 

To  put  an  extreme  case,  yet  one  precisely  within  the  rule 
contended  for  by  the  adminintrator.  Let  an  administrator  take 
a  quantity  of  saw-dust  found  on  the  estate  of  his  intestate,  and 
put  it  up  in  chests,  marked  as  a  genuine  article  of  tea  imported 
from  China,  throw  it  into  the  market  and  sell  it  at  auction  for 
1ea,  as  a  part  of  the  assets  in  his  hands,  for  ten  thousand  dollars, 
and  take  note 4  for  the  amount,  could  the  administrator  be 
allowed  to  collect  those  notes  ?  In  that  case  it  would  be  but 
poor  consolation  to  the  victims,  while  making  them  pay  their 
notes,  to  satisfy  the  debts  of  others  against  an  insolvent  estate, 
to  tell  them  that  they  may  sue  an  irresponsible  administrator, 
and  make  him  answer  personally  for  the  fraud.  Had  this  note 
been  given  to  the  intestate,  under  the  same  circumstance,  no  one 
would  deny  the  admissibility  of  the  defence,  yet  there  would  be 
just  as  much  merit  in  the  claim  then  as  now.  The  law  cannot 
sanction  a  fraud  by  enforcing  a  contraet  impregnated  with  it. 
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If  tlie  administrator  makes  representations  "wliich  lie  knows  to 
be  untrue,  for  the  purpose  of  deceiving  the  purchaser,  who  is 
thereby  deceived,  without  that  degree  of  negligence  on  his  part, 
which  will  throw  the  responsibility  of  the  deception  upon  him- 
self, we  hold  that  he  may  show  that  fraud  in  defense  to  the  note(  a) 
This  does  not  dispense  with  the  application  of  the  rule,  cav  eat 
emptor^  to  such  sales.  I  know  of  no  case  where  that  rule  has 
ever  been  so  applied  as  to  excuse  a  fraud.  The  utmost  vigilance 
may  often  be  unable  to  guard  against  the  practices  of  the  fraud- 
ulent. As  has  been  repeatedly  decided  by  this  court,  in  the 
absence  of  fraud,  the  purchaser  at  such  sale  must  not  only  look 
out  for  the  title,  but  for  the  quality  of  the  article  which  he  put- 
chases.  Nor  can  the  administrator  bind  the  estate  by  a  war- 
ranty of  either.  If  he  assumes  to  do  so,  he  would  be  personally 
responsible  upon  such  warranty.  This  is  carrying  the  doctrine 
of  risk  to  the  purchaser  and  immunity  to  the  estate  far  enough. 
To  go  farther,  and  sanction  the  practice  of  a  fraud,  would  tend 
to  drive  all  prudent  men  from  such  sales,  which  would  prove  a 
serious  detriment  to  estates.  The  evidence  should  have  been 
admitted.       The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


— •-'^>-^— O-*— 


Ira  Stout,  Pltff  in  Error,  v.  Edson  Whitney,   Deft  in  Error. 

ERROK  TO  ADAMS. 

On  demurrer  to  a  declaration  reciting  a  written  contract  and  the  circumstances 
under  which  it  was  made,  the  writing  must  be  construed  in  the  light  pre- 
sented by  the  declaration.  The  defendant  cannot  demur,  and  then  sug- 
gest that  other  circumstances  may  exist,  which  if  true,  would  show  that  the 
parties  intended  to  express  a  dilferent  meaning. 

In  the  construction  to  be  given  to  written  instruments,  the  intention  of  the 
parties  must  govern  ;  and  each  part  of  the  instrument  must  be  viewed  iuthe 
light  of  the  other  parts,  in  order  to  arrive  at  that  intention. 

If  demurrers  are  filed  to  each  of  several  counts  in  a  declaration,  assigning  dif- 
ferent l)reaclies  of  a  contract,'if  there  is  one  good  assignment  in  a  count,  the 
demurrer  must  be  overruled." 

This  was  an  action  of  covenant  brought  on  an  agreement  be- 
tween the  parties,  which  will  be  found  in  the  follovving  count, 
which  was  the  fourth  of  the  declaration.  Demurrers  were  filed 
to  each  of  the  counts  to  which  there  was  a  joinder,  and  the   Cir- 

(o)    Mason  vs.  Wait,  4 Scam.  R,  135  ;  Ena;lancl  vs.  Clark,  4  Scam.  R.  489  ;  Welch  vs. 
Hoyt,  24  111.  R.  118  ;  Linton  vs.  Porter,  31  111.  R.  120. 
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cuit  Court  of  Adams  County,  Minsliall,  Judge,  presiding,  sustai  ^ 
ed  the  demurrers,   whereupon  the   plaintiff  in  the  Court  below 
sued  out  this  writ  o£  error.     The  judgment  in  the   circuit  court 
was  rendered  at  Octeber  term,  1850. 

And  also  for  that,  Whereas  before  the  making  of  the    articles 
of  agreement  hereinafter  mentioned,  to  Avit :  on  the  20th  day  of 
March,  A.  D.  1848,  the  said  plaintiff  of  the  one  part,   and  the 
said  defendant  of  the  other  part,  made  their  certain  other  arti- 
cles of  agreement,  under  their  respective  hands  and  seals  of  that 
date,  in  substance  as  follows,   to  wit :   Articles  of  agreement 
made  and  entered  into  this  20th  day  of  March,   1848,   between 
Ira  Stout  of  the  one  part,  and  Edson  Whitney  of  the  other  part, 
both  oE  Hancock   county.   111.,  witnesseth,  that  the   said  Stout 
and  Whitney   have   agreed  and  entered   into  the  following  ar- 
rangements in  regard  to  carrying  on  their  mercantile  business  in 
the  town  of  Lima,  Adams  county.  111.,  to  wit :     The  .  said  Stout 
agrees  to  furnish  a  quantity  of  goods  and  groceries,  &c. ,  &c. ,  to 
the  said  Whitney,  in  the  toAvn  of  Lima,  all  to  his  own   expense, 
account,  and  usage,  and  pay  the  rent  of  the  store  room  rented  of 
Ketcham,  also  furnish  said  Whitney  from  time  to  time  such  goods 
as  most  suitable  for  sale,  said  Whitney  on  his    part  has  to   give 
his  personal  services  to  the  establishment,  manage,  sell,  and  take 
good  care   of   said   goods,  all  to  his  own  expense  and  discretion 
and  on  the  sale  of  said  goods,  the  profits  arising  therefrom  is  to 
be  equally  divided  between  the  parties.     The  said  Whitney  agrees 
to  return  to  the  said  Stout  all  the  goods   which  are  not  sold  at 
the  expiration  or  close  of  their  contract.     It  is  agreed  by  the  par- 
ties, that  if  any  dissatisfaction  should  arise  between  the  parties, 
either  may  withdraw  on  reasonable  and  proper  terms,  to  be  de- 
cided by  three  disinterested  persons.     It  is  agreed,  that  whatever 
articles  the  said  Whitney  may  use  for   his  own  family,  are   to  be 
charged  at  cost.      The  said  Whitney  agrees  to  take  good  care  of 
said  goods  in  every  possible  manner,   but  is  not   responsible  for 
any  unavoidable  accidents  to  said  goods.     Neither  of  the  parties 
are  to  make  use  of  the  other's  name  without  their  written    con- 
sent.    The  terms  of  this  agreement  shall  cease,  and  be  at  an  end, 
at  the  expiration  of  one  year  from  this  date  ;  which  said  articles 
of  agreement  were  in  full  force,   from  the  time  of  the  making 
thereof,  until  the  time  of  the  making  the  said  articles  of  agree- 
ment hereinafter  mentioned;  and  are  the  same  articles  of  agree- 
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ment  mentioned  in  said  articles  of  agreement  hereinafter  men- 
tioned. And  also  for  that,  whereas,  the  said  plaintiff  at  the  time 
of  the  making  the  said  articles  of  agreement,  hereinafter  set  out, 
and  for  a  long  space  of  time  thereafter,  to  wit :  For  the  space  of 
three  months  thereafter,  was  engaged  in  the  mercantile  business, 
and  had  a  store  near  Stimpson's  Mill,  in  the  county  of  Hancock, 
in  said  State.  And  also  for  that,  whereas  the  said  plaintiff,  af- 
ter the  making  of  the  said  articles  of  agreement  hereinbefore  set 
out,  and  under,  and  in  pursuance  thereof,  and  before  the  making 
of  the  said  articles  of  agreement  hereinafter  mentioned,  furnished, 
and  delivered  to  the  said  defendant,  a  certain  lot  of  goods  of  the 
said  plaintiff,  out  of  his,  the  said  plaintiff's  said  store,  to  be  dis- 
posed of,  and  accounted  for,  by  the  said  defendant  according  to 
the  effect,  true  intent,  and  meaning  of  the  said  articles  of  agree- 
ment hereinbefore  set  out,  and  also  furnished,  and  rendered  to 
the  said  defendant,  a  bill  of  the  same ;  which  said  lot  of  goods 
was  the  first  lot  of  goods  furnished,  and  delivered  by  the  said 
plaintiff,  to  the  said  defendant,  under  and  in  pursuance  of  the 
said  articles  of  agreement  herein  before  set  out,  and  are  the  same 
goods  mentioned,  in  the  said  articles  of  agreement  hereinafter 
mentioned,  as  having  been  furnished  by  the  said  Stout,  out  of 
the  former  store  near  Stimpson's  Mill.  And  also  for  that,  where- 
as, the  said  plaintiff  after  making  of  the  said  articles  of  agree- 
ment hereinbefore  set  out,  and  under,  and  in  pursuance  thereof, 
and  also  after  the  said  lot  of  goods  above  mentioned,  were  fur- 
nished and  delivered  to  the  said  defendant,  as  hereinbefore  sta- 
ted, and  before  the  making  of  the  said  articles  of  agreement  here- 
inafter mentioned,  purchased  at  his  own  proper  cost  and  charges, 
divers  and  sundry  goods  in  the  city  of  St.  Louis,  for  the  said 
Lima  store,  which  said  goods  last  mentioned  were,  before  the 
making  of  the  said  articles  of  agreement  hereinafter  mentioned, 
furnished  and  delivered  to  the  said  defendant,  for  the  said  Lima 
store,  and  are  the  same  goods  mentioned  in  the  said  articles  of 
agreement  hereinafter  mentioned,  as  having  been  purchased  in 
St.  Louis,  for  the  said  Lima  store,  before  the  making  of  the  said 
articles  of  agreement  hereinafter  mentioned,  to  be  there  disposed 
of  and  accounted  for,  by  said  defendant,  according  to  the 
effect,  true  intent,  and  meaning  of  the  said  articles  of  agreement 
hereinbefore  set  out.  And  also  for  that,  whereas,  at  the  time 
of  the  making  of  the  said  articles  of  agreement  hereinafter  men- 
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tioned,  divers  and  sundry  of  the  said  goods  had  been  sold  bj 
the  said  defendant,  on  credit,  for  which  the  said  defendant,  at 
the  time  of  the  making  of  the  said  articles  of  agreement  herein 
after  mentioned,  held  diverse  and  sundry  book  accounts,  notes, 
and  claims  on  and  against  the  purchasers  thereof,  which  said 
notes,  book  accounts,  and  claims,  are  the  same  book  accounts, 
notes,  and  dues,  mentioned  in  said  articles  of  agreement, 
hereinafter  mentioned,  as  having  been  contracted  on  account 
of  said  goods,  or  store  in  Lima.  And  also  for  that,  whereas, 
at  the  time  of  the  making  of  the  said  articles  of  agreement 
herein  after  mentioned,  divers  and  sundry  of  the  goods,  herein 
before  mentioned  as  having  been  furnished  and  delivered  by  the 
said  plaintiff  to  the  said  defendant,  remained  unsold,  and  were 
then  in  the  said  store  at  Lima,  which  said  goods  so  remaining 
unsold  as  above  stated,  and  the  same  goods  mentioned  in  the 
said  articles  of  agreement  hereinafter  mentioned,  as  goods  then, 
to  wit :  at  the  time  of  the  making  of  the  said  articles  of  agree- 
ment hereinafter  mentioned,  on  hand,  and  the  said  plaintiff  and 
the  said  defendant  being  so  situated  as  hereinbefore  stated,  and 
shown  with  respect  to  each  other,  and  with  respect  to  the  afore- 
said matters  and  things  heretofore,  to  wit  ;  on  the  18th  day  of 
December.  A.  D.  1848,  to  wit :  at  the  said  county  of  Adarns,  made 
and  concluded  their  certain  other  articles  of  agreement  of  that 
date,  sealed  with  their  seals  respectively,  and  now  to  the  Court 
here  shown,  in  the  words  and  figures  following,  to  wit :  whereas, 
that  an  article  of  agreement  is  now  existing  between  Ira  Stout 
of  St.  Louis,  of  Missouri,  and  of  Edson  Whitney,  of  Adams 
county,  Illinois,  concerning  the  sale  of  goods  in  Lima,  Illinois, 
wherein  said  Stout  has  furnished  said  Whitney,  various  kinds 
of  goods,  and  said  Stout,  being  desirous  of  selling  to  said  Whit- 
ney all  the  goods  now  on  hand,  including  all  book  accounts, 
notes,  and  all  dues  due  the  concern,  of  every  nature,  contracted 
on  account  of  said  goods  or  store  in  Lima,  have  this  day  bar- 
gained and  sold,  and  by  these  presents  sell  to  said  Whitney  on 
the  following  terms,  to  wit :  the  said  Whitney  is  to  have  the  first 
lot  of  goods,  furnished  by  said  Stout,  out  of  his  former  store  near 
Stimpson's  Mill,  at  cost,  after  making  reasonable  deductions  on 
articles  overcharged  in  bill  rendered,  and  on  all  goods  laid  in 
and  purchased  in  St.  Louis  for  the  said  Lima  store,  the  said 
Whitney  agrees  to  pay  the  said  Stout  the  original  cost  and  five 
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per  cent,  on  each  dollar  so  purchased  ;  the  said  Stout  agrees  to 
take  in  payment  of  said  goods  all  kinds  of  merchantable  produce 
delivered  at  Quincy  or  Warsaw  at  the  maket  prices  of  said 
places,  where  such  produce  may  be  delivered  as  aforesaid,  such 
as  corn,  wheat,  oats,  barley,  dried  hides,  beeswax,  bacon,  lard, 
furs  and  peltries.  The  said  Stout  agrees  to  furnish  a  good  corn- 
sheller  and  sacks  to  put  grain  in,  and  pay  all  charges  of  storage, 
and  whenever  any  such  articles  are  delivered  and  stored,  the 
said  Stout  agrees  to  run  all  risks,  accidents  or  fall  in  prices  ;  the 
prices  is  to  be  regulated  according  to  the  date  delivered,  the 
said  Whitney  agrees  to  deliver  to  the  place  or  places  aforesaid, 
all  such  articles  of  produce  aforesaid  as  he  can  conveniently  on 
or  before  the  first  day  of  June  next ;  and  on  a  final  settlement 
of  all  just  dues  and  demands  now  existing  between  the  said  Stout 
and  the  said  Whitney,  the  said  Stout  agrees  to  give  the  said 
Whitney  twelve  months  from  the  first  of  March  next,  with 
six  per  cent,  interest  on  the  latter  payment  ;  the  said  Whitney 
agrees  to  pay  four  promissory  notes  signed  by^said  Whitney  as 
security  for  said  Stout,  amounting  to  thi-ee  hundred  and  thirty 
four  dollars  and  ninety-nine  cents,  given  on  account  of  judgment 
rendered  in  the  Circuit  Court  of  Hancock  county,  by  arbitration, 
which  sum  is  considered  as  part  payment  in  consideration  of  said 
goods,  said  judgment  was  rendered  in  favor  of  Chester  Stimpson, 
and  against  said  Ira  Stout 

In  testimony  whereof,  the  said  Ira  Stout  and  Edson-  Whitney 
have  hereunto  set  their  hands  and  seal  this  18th  day  of  Decem- 
ber, A.  D.  1848. 

Attest,  Daniel  Ketchum.  Ira  Stout.  [Seal.  ] 

Edsom  Whitney.  [Seal.] 

And  the  said  plaintiff  avers,  that  the  cost  of  the  aforesaid  first 
lot  of  goods  furnished  by  the  said  plaintiff  to  the  said  defendant, 
out  of  his,  the  said  plaintiff's  said  former  store  near  Stimpson's 
Mill,  amounted  to  a  large  sum  of  money,  to  wit :  the  sum  of 
three  thousand  dollars,  after  making  reasonable  deductions  on 
articles  overcharged  in  bill  rendered  ;  and  the  said  plaintiff  fur- 
ther avers,  that  the  said  goods,  laid  in  and  purchased  in  St. 
Louis  for  the  said  Lima  store,  originally  cost  in  St.^Louis,  a  large 
sum  of  money,  to  wit :  the  sum  of  seven  thousand  dollars  ;  and 
that  five  per  cent,  on  each  dollar  of  the  said  cost  of  the  same 
amounted  to  a  large  sum  of  money,  to  wit :  the  sum  of  three 
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hundred  and  fifty  dollars  ;  and  so  the  said  plaintiff  says  that  the 
price  covenanted  to  be  paid  by  the  said  defendant  to  the  said 
plaintiff,  in  and  by  the  said  last  mentioned  articles  of  agreemenh 
for  the  goods,  book  accounts,  notes  and  dues  thereby  sold  by 
the  said  plaintiff  to  the  said  defendant,  amounted  to  a  large  sum 
of -money,  to  wit :  the  sum  of  ten  thousand  three  hun  dred  and 
fifty  dollars,  to  wit  :  at  the  county  of  Adams    aforesaid. 

And  the  said  plaintiff  further  avers,  that  the  said  prices  of 
the  said  goods,  book  accounts,  notes  and  dues,  last  above  men- 
tioned, amounted  to  a  large  sum  of  money,  to  wit :  the  sum  of 
ten  thousand  dollars,  after  deducting  therefrom  the  amount  of 
the  said  four  promissory  notes  in  the  last  mentioned  articles  of 
agreement  mentioned  to  wit :  at  the  said  county  of  Adams. 

And  the  said  plaintiff  avers,  that  he  hath  ever  been  ready  and 
willing  to  perform  and  fulfil,  and  that  he  hath  well  and  truly 
performed  and  fulfilled  all  and  singular  the  covenants  and  agree- 
ments in  the  said  articles  of  agreement  last  here  in  before  men- 
tioned, contained  on  his  part  and  behalf  to  be  done  and  per- 
formed according  to  the  effect,  true  intent  and  meaning  thereof. 

Yet  the  ■said  plaintiff  in  fact  says,  that  the  said  defendant  hath 
not  paid  the  residue  of  the  said  price  of  the  said  goods,  book 
accounts,  notes  and  dues  sold  by  the  said  plaintiff  to  the  said 
defendant,  by  the  said  last  mentioned  articles  of  agreement, 
which  remains  after  deducting  from  the  said  price,  the  amount 
of  the  said  four  promissory  notes  ;  and  that  he  hath  not  deli^^ered 
to  the  said  plaintiff,  either  at  said  Quincy  or  Warsaw,  any  mer- 
chantable produce  in  payment  thereof,  although  the  time  for  the 
payment  of  the  same  hath  long    since  elasped. 

And  for  assigning  a  further  breach  in  this  behalf,  the  said 
plaintiff  further  avers,  that  the  said  price  of  the  said  goods,  book 
accounts,  notes  and  dues,  sold  by  the  said  plaintiff  to  the  said 
defendant,  by  the  said  last  mentioned  articles  of  agreement,  after 
deducting  therefrom  the  amount  of  the  said  four  promissory 
notes,  in  the  said  last  mentioned  articles  of  agreement  mentioned, 
and  all  just  debts  and  demands  in  favor  of  the  said  defendant, 
and  against  the  said  plaintiff,  existing  at.  the  time  of  the  making 
of  the  said  last  mentioned  articles  of  agreement,  amounted  to  a 
large  sum  of  money,  to  wit :  the  sum  of  ten  thousand  dollars. 
Yet  the  said  plaintiff  in  fact  says,  that  the  said  defendant  hath 
not  paid  the  residue  of  the  said  price  of  the   said  goods,    book 
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accounts,  notes  and  dues,  sold  by  the  said  plaintiff  to  the  said 
defendant,  by  the  said  last  mentioned  articles  of  agreement, 
which  remains  after  deducting  therefrom  the  amount  of  the  said 
four  promissory  notes,  in  the  said  last  mentioned  articles  of 
agreement  mentioned,  and  all  just  dues  and  demands  in  favor  of 
the  said  defendant  and  against  the  said  plaintiff,  existing  at  the 
time  of  making  the  said  last  mentioned  articles  of  agreement, 
and  the  said  defendant  hath  not,  since  the  making  of  the  said 
last  mentioned  articles  of  agreement,  hitherto  delivered  to  the 
said  plaintiff,  either  at  said  Quincy  or  Warsaw,  or  elsewhere,  any 
merchantable  produce  in  payment  of  the  said  residue,  although 
the  said  residue  long  since  became  due  and  payable,  to  wit :  at 
the  said  county  of  Adams. 

And  the  said  plaintiff,  for  assigning  a  further  breach  in  this 
behalf,  further  says,  that  the  said  defendant,  before  the  making 
of  the  said  articles  of  agreement  in  the  introductory  part  of  this 
count  mentioned,  to  wit  :  at  the  said  county  of  Adams,  was 
justly  indebted  to  the  said  plaintiff  in  the  sum  of  five  hundred 
dollars,  for  other  goods  before  that  time  bargained  and  sold  by 
the  plaintiff,  to  the  defendant  at  his  request,  and  for  other  goods 
before  that  time  sold  and  delivered  by  the  plaintiff,  to  the  defen- 
dant at  his  request  ,  and  for  money,  by  the  said  plaintiff  before 
that  time,  lent  and  advanced  to,  and  paid,  laid  out,  and  expended 
for  the  said  defendant  at  his  like  request  ;  and  for  money  before 
that  time  had  and  received,  by  the  said  defendant,  to  and  for 
the  use  of  the  said  plaintiff,  and  the  said  plaintiff  further  avers 
that  the  said  indebtedness  continued  and  was  a  just  demand 
from  the  said  defendant  to  the  said  plaintiff,  existing  at  the  time 
of  the  making  of  the  said  articles  of  agreement  last  here  in  before 
set  out,  to  wit  :  at  the  said  county  of  Adams,  And  the  said 
plaintiff  further  avers,  that  the  said  indebtedness  last  above 
mentioned,  together  with  the  said  price  of  said  goods,  book 
accounts,  notes  and  dues,  sold  by  the  said  plaintiff  to  the  said 
defendant,  by  the  last  mentioned  articles  of  agreement,  after 
deducting  from  the  said  price  the  amount  of  the  said  four  prom- 
issory notes  in  the  said  last  mentioned  articles  of  agreement 
mentioned,  amounted  to  *a  large  sum  of  money,  to  wit  :  the  sum 
of  ten  thousand  dollars,  after  deducting  therefrom  all  just  dues 
and  demands  in  favor  of  the  said  defendant  and  against  the  said 
plaintiff,  existing    at   the   time    of  the    making  of  the    said  last 
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mentioned  articles  of  agreement,  to  wit :  at  the  said  county  of 
Adams. 

Yet  the  said  plaintiff  in  fact  says,  that  the  said  defendant  hath 
not  paid  the  said  residue  of  the  said  indebtedness  above  named, 
and  the  said  price  of  the  said  goods,  book  accounts,  notes  and 
dues,  sold  by  the  said  plaintiff  to  the  said  defendant,  by  the  said 
last  mentioned  articles  oi  agreement,  which  remains  after  deduct- 
ing therefrom  the  amount  of  the  said  four  promissory  notes,  in 
the  said  last  mentioned  articles  of  agreement  mentioned,  and  all 
just  dues  and  demands  in  favor  of  the  said  defendant  and  against 
the  said  plaintiff,  existing  at  the  time  of  the  making  of  the  said 
last  mentioned  articles  of  agreement,  and  that  the  said  defendant 
hath  not  delivered  to  the  said  plaintiff,  either  at  said  Qaincy  or 
Warsaw,  or  elsewhere,  any  merchantable  produce  in  payment 
thereof,  although  the  time  for  the  payment  of  the  same  hath  long 
since  elapsed,  to  wit :  at  the  said  county  of  Adams. 

And  for  a  further  breach  in  this  behalf,  the  said  plaintiff  fur- 
ther avers,  that  before  the  making  of  the  said  articles  of  agree- 
ment, in  the  introductory  part  of  this  count  mentioned,  to  wit : 
on  the  first  day  of  March,  1848,  to  wit :  at  the  said  county  of 
Adams,  the  said  defendant  was  justly  indebted  to  the  said  plain- 
tiff in  the  sum  of  five  hundred  dollars  for  other  goods,  before 
that  time,  bargained  and  sold  by  the  said  plaintiff  to  the  said 
defendant  at  his  request ;  and  for  other  goods  before  that  time 
sold  and  delivered  by  the  said  plaintiff  to  the  said  defendant,  at 
his  request ;  and  for  money  by  the  said  plaintiff,  before  that 
time,  lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for 
the  said  defendant,  and  at  his  like  request  ;  and  for  money 
before  that  time  had  and  received  to  and  for  the  use  of  the  said 
plaintiff ;  and  the  said  plaintiff  further  avers  that  the  said  indebt- 
edness last  above  named,  existed  and  was  a  just  demand  in  favor 
of  the  said  plaintiff  and  against  the  said  defendant,  at  the  time 
of  the  making  of  the  said  articles  of  agreement  last  heretofore 
set  out,  after  deducting  all  just  dues  and  demands  in  favor  of 
the  said  defendant  and  against  the  said  plaintiff,  existing  at  the 
time  of  the  making  of  the  said  last  mentioned  articles  of  agree- 
ment. Yet  the  said  plaintiff  in  fact  says,  that  the  said  defend- 
ant hath  not  paid  the  said  indebtedness  last  above  named,  as  by 
the  said  last  mentioned  articles  of  agreement  he  covenanted  to 
do,  although  the   time  for  the  payment   of  the  same  hath    long 
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since  elapsed,  to  wit :  at  the  said  county  of  Adams.  And  so 
the  said  plaintiff  saith  that  the  said  defendant  hath  not  kept 
with  him  the  covenants  so  made  between  them  as  aforesaid,  in 
the  said  several  counts  of  this  declaration,  but  hath  broken  the 
same,  and  to  keep  the  same  with  the  said  plaintiff  the  said 
defendant  hath  hitherto  wholly  refused,  and  still  doth  refuse,  to 
the  damage  of  the  said  plaintiff  of  ten  thousand  dollars. 
And  therefore  he  sues,  &c. 

A.  Wheat,  with  whom  was  Warren  and  Edmunds,  made 
the  following  points  for  the  pltff  in  Error. 

To  constitute  a  partnership  as  between  the  parties  themselves, 
it  is  necessary  that  there  should  be  a  community  of  property, 
or  joint  interest  in  the  capital  stock  of  the  business,  and  a  per- 
sonal responsibility  of  each  party,  for  the  partnership  engage- 
ments. 3  Kent's  Com.,  24  ;  Waughv.  Carroll  et  al.,  2  H.  Black- 
stone,  246. 

The  agreement  between  the  parties,  of  the  20th  of  March, 
1848,  did  not  create  a  partnership.  Hosketh  v.  Blancharde^a/., 
exrs  of  Blanchard,  4  East,  143  ;  Rice  v.  Austin,  17  Mass.,  197  ; 
Bailey  v.  Clark,  6  Pick.,  372  ;  Heran  v.  Hall,  1  B.  Monroe,  159  ; 
Loorais  V.  Marshall  et  al.,  12  Conn.,  69. 

But  if  it  did,  this  action  would  nevertheless  lie.  Glover  v. 
Tuck  et  al.,  24  Wend.,  158  ;  Lyon  v.  Malone,  4  Porter,  497 ; 
Gibson  v.  Moore,  6  N.  H.,550  ;  Duncan  v.  Lyon,  3  John.  Ch., 
362  ;  Rockwell  v.  Wilder,  4  Met. ,  562  ;  Rogers  et  al. ,  Ex. ,  &c.,  v. 
Rogers,  1  Hall,  393  ;  Frink  et  al.^  v.  Ryan, 3  Scam.,  322. 

The  covenant  by  plaintiff  in  the  agreement  of  the  18th  of 
December,  1848,  to  furnish  sacks  and  a  corn  sheller,  was  not  a 
condition  precedent.  Bennett  v.  Executors  of  Pixley,  7  John., 
249  ;  Tompkins  v.  Elliott,  5  Wend.,  496  ;  McKee  v.  Ruth  et  al., 
5  Gil.,  315  ;  1  Ch.  PL,  320,  323.  Nor  was  the  covenant  to  set- 
tle. Frink  et  al.^y.  Ryan,  3  Scam.,  322  ;  Baits  v.  Peters,  9  Whea- 
ton,  556.  As  to  averments  and  assignment  of  breaches,  see 
Potter  V.  Bacon,  2  Wend.,  583  ;  1  Ch.  PL,  332,  370,  375,  664  ; 
Com.  Dig.  Pleader  C,  45-6. 

Browning  &  Busiinell  and  Williams  &  Lawrence,  for 
Deft  in  Error. 
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Caton,  J.  With  the  view  we  are  disposed  to  take  of  this 
case,  it  is  a  matter  of  no  moment  whether  the  parties  were  part- 
ners prior  to  the  execution  of  the  agreement  of  the  18  th  of  De- 
cember, 1848,  or  not.  Whatever  else  maj  be  said  of  that  agree- 
ment we  think  it  clear  that  the  partnership,  admitting  that  one 
had  existed,  was  by  that  agreement  dissolved,  and  the  interest 
of  Stout  in  the  assets  of  the  concern,  were  transferred  to  Whit- 
ney. That  agreement  is  far  from  being  skillfully  drawn,  and 
objections  may  be  raised  to  any  construction  which  may  be  given 
it.  This  is  another  of  the  thousand  instances,  which  are  con- 
stantly occurring,  where  the  parties,  during  a  negotiation,  prob- 
ably arrive  at  a  perfect  understanding,  and  then  when  they  come 
to  reduce  their  agreement  to  Avriting,  only  express  some  of  the 
leading  features  of  their  understanding,  and  those  only  in  an  im- 
perfect and  inconsistent  manner,  not  reflecting  that  others  igno- 
rant of  the  detail  of  the  mattersabout  which  they  are  negotiating 
would  have  difficulty  in  perceiving  what,  to  their  own  minds,  was 
perfectly  apparent.  In  such  cases  something  must  necessarily  be 
intended,  but  above  all  it  is  indispensibly  necessary,  in  order 
to  arrive  at  their  meaning,  that  we  should  place  ourselves  as 
far  as  possible  in  the  position  of  the  parties,  when  they  made  the 
contract,  by  possessing  ourselves  of  the  circumstances  which  they 
had  in  their  view  during  the  negotiation.  When,  as  in  this  case, 
the  construction  is  to  be  given  to  the  instrument,  as  it  appears 
in  the  declaration,  we  must  look  alone  to  those  circumstances 
as  there  recited  or  averred,  for  assistance  in  arriving  at  the  mean- 
ing of  the  instrument.  If  those  circumstances  are  improperly  or 
imperfectly  stated  in  the  declaration,  the  other  party  cannot  de- 
mur, and  then  suggest,  that  other  circumstances  may  exist,  which 
if  true,  would  show  that  the  parties  had  something  else  in  view, 
and  meant  to  express  a  different  meaning  from  that  which  would 
be  understood,  in  view  of  the  facts  stated  in  the  declaration.  It 
is  for  the  defendant  to  show  the  existence  of  those  circumstances 
in  contemplation  of  which,  the  parties  made  the  contract,  and 
which  might  serve  to  show  what  they  meant.  Here  the  question 
being  raised  by  a  demurrer,  the  contract  must  now  be  construed 
in  the  light  nresented  in  this  declaration. 

According  to  the  declaration,  the  circumstances  in  view  of, 
and  about  which,  this  contract  was  made,  are,  that  in  the  March 
previous,  the  parties  had, — if  you  please, — entered  into  partner- 
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ship,  by  the  terms  of  which,  the  plaintiff  was  to  furnish  a  store 
and  a  stock  of  goods,  and  the  defendant  was  to  sell  the  goods, 
and  that  the  profits  should  be  equally  divided  between  them. 
In  pui-suance  of  that  agreement  the  plaintiff  furnished  goods, 
some  from  his  store  near  Stirapson's  Mills,  and  others  purchased 
and  forwarded  from  St.  Louis.  A  portion  of  these  goods  had 
been  sold  by  the  defendant,  for  which  various  notes,  book  ac- 
counts and  demands  were  due  the  concern,  and  a  remnant  of  the 
goods  still  remained  unsold.  Previous  to  the  time  when  the 
contract  was  made,  the  defendant  had  become  security  with  the 
plaintiff  on  certain  notes  which  were  yet  unpaid.  In  view  of 
these  circumstances,  the  contract  was  made.  And  now,  wliat 
was  the  character  of  that  contract,  and  what  its  object?  Beyond 
all  doubt,  it  was  a  contract  of  bargain  and  sale ;  and  if  we  can 
ascertain  what  was  intended  to  be  sold,  what  the  measure  of 
compensation,  and  how  payment  was  to  be  made,  we  shall  then 
have  arrived  at  the  intention  of  the  parties. 

This  contract,  in  its  recital,  after  alluding  to  the  existence  of 
the  original  agreement,  states  that  Stout  had  furnished  to  Whit- 
ney various  kinds  of  goods,  and  that  Stout  was  "desirous  of 
selling  to  Whitney  all  the  goods  now  on  hand  including  all  book 
accounts,  notes,  and  all  dues  due  the  concern,  of  every  nature 
and  character,  on  account  of  said  goods  or  store  in  Lima ; 
have  this  day  bargained  and  sold,  and  do  by  these  presents  sell 
to  said  Whitney  on  the  following  terms,  to  wit :  &c."  Now  what 
was  sold,  the  granting  part  of  the  contract  does  not  state,  and  yet 
we  cannot  doubt  that  Stout  intended  to  sell  what  is  attempted 
to  be  described  in  the  previous  recital.  In  that  recital  it  is  man- 
ifest that  the  parties  did  not  understand  the  value  and  meaning 
of  some  of  the  words  used,  and  but  for  the  explanation  which 
they  have  given,  we  should  never  have  thought  that  the  parties 
understood,  that  the  Avord  goods  included  choses  in  action.  This 
very  sentence  shows  how  unsafe  it  would  be  to  adhere  to  the 
literal  meaning  of  the  words  of  the  contract,  in  order  to  ascertain 
the  intentions  of  the  parties,  when  it  is  manifest  they  did  not 
understand  the  true  value  of  the  words  they  used.  We  must  as 
far  as  possible,  make  the  parties  their  own  interpreters,  and  al- 
low one  part  of  the  contract  to  explain  another  part,  as  far  as 
possible.  Here,  by  the  subsequent  words,  we  see  the  parties 
have  attempted  to  explain  what  they  meant   by  the   use  of  the 
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word  goods,  and  yet  I  think  it  subsequently  appears,  that  they 
were  equally  ignorant  of  the  meaning  of  the  words  used  in  ex- 
planation. It  was  doubtless  the  intention  of  the  parties  to  ex- 
press in  this  recital  the  subject  matter  of  the  sale,  but  they  have 
failed  in  doing  so.  I  am  of  opinion  that  they  intended  to  em- 
brace in  this  sale,  not  only  all  of  Stout's  present  interest  in  all 
of  the  assets  of  the  concern,  but  also  all  interest  which  he  ever 
had  in  the  goods  or  there  proceeds.  That  they  intended  to  place 
themselves  and  their  relative  rights  and  liabilities,  in  precisely 
the  same  condition  that  they  then  would  have  been  in,  had  no 
partnership  or  mutual  interest  ever  existed.  That  they  intended 
to  occupy  the  same  position  which  they  would  have  occupied, 
had  Whitney  originally  purchased  the  goods  of  Stout.  That 
they  intended  by  the  new  contract  to  supercede  the  partnership 
arrangement — to  set  aside  all  that  had  been  done  under  it,  and 
to  create  new  rights  and  liabilities,  precisely  of  the  character 
which  would  then  have  existed,  had  a  contract  of  sale  been  made 
of  the  goods  at  the  time  they  were  delivered,  with  the  amount 
to  be  paid  for  them,  and  mode  of  payment,  precisely  as  is  stipu- 
lated in  this'  contract.  This  I  think  is  manifest  from  what  im- 
mediately succeeds  the  part  above  quoted,  which  is  as  follows  : 
'"The  said  Whitney  is  to  have  the  first  lot  of  goods  furnished  by 
Paid  Stout  out  of  his  former  store  near  Stimpson's  Mill,  at  cost, 
after  making  reasonable  deduction  on  articles  overcharged  in 
bill  rendered ;  and  on  all  goods  laid  in  and  purchased  in  St. 
Louis  for  said  Lima  Store.  And  said  Whitney  agrees  to  pay 
said  Stout  the  original  cost,  and  five  per  cent,  on  each  dollar  so 
purchased."  Now  this,  while  it  serves  to  fix  the  measure  of 
compensation,  to  be  paid  for  the  purchase,  also  serves  to  show, 
more  satisfactorily  than  any  other  part  of  the  contract,  the  nature 
of  the  transaction,  and  the  character  and  extent  of  the  sale.  They 
say  Whitney  is  to  have  the  first  lot  of  goods  furnished  from 
Stout's  store,  on  certain  terms,  and  the  goods  purchased  in  St. 
Louis  on  certain  other  terms.  It  is  true  that  he  could  not  pres- 
ently have  those  goods  for  he  had  already  had  those  goods, 
many  of  them  had  been  disposed  of,  but  still  the  mode  of  ex- 
pression is  not  very  inaccurate,  and  certainly  not  very  uncom- 
mon, for  the  purpose  of  changing  the  terms  of  a  transaction, 
which  had  originally  been  settled  upon  differently,  or  for  the 
purpose  of  fixing  the  terms   of  a  transaction,  which  had  not  pre- 
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viously  been  defined.  Thus  if  one  party  furnishes  goods  to 
another,  either  with  or  without  specified  terms,  when  they  sub- 
sequently come  to  negotiate  and  settle,  nothing  is  more  common 
than  for  the  party  to  say,  you  shall  have  the  first  lot  of  goods 
on  such  terms,  or  for  so  much  less  than  I  agreed  to  take,  and 
the  second  lot,  for  which  no  price  was  fixed,  you  shall  have  for 
so  much.  In  the  first  instance,  if  the  proposition  were  agreed 
to,  it  would  supercede  the  original  contract  and  create  new  rights 
and  liabilities,  growing  out  of  the  original  transaction,  precisely 
as  was  done  in  this  case,  and  those  rights  and  liabilities  would 
be  determined  precisely  as  if  no  original  contract  had  ever  been 
made,  and  would  depend  entirely  upon  the  new  agreement. 
Such  must  have  been  the  intention  of  the  parties  here.  The 
whole  agreement  must  be  taken  together,  in  order  to  arrive  at 
the  intention  of  the  parties.  The  expression  of  one  part  must 
be  taken  in  connection  with  those  of  another. 

Then  follows  a  provision  in  relation  to  the  mode  of  payment, 
which,  as  no  question  is  raised  upon  it,  need  not  be  particularly 
examined.  A  difficulty  was  however  suggested,  growing  out  of 
a  subsequent  clause  providing  for  a  postponement  of  a  part  of 
the  payment.  It  is  this  :  '*•  and  on  a  final  settlement  of  all  just 
dues  and  demands  now  existing  between  the  said  Stout  and  the 
said  Whitney,  the  said  Stout  agrees  to  give  the  said  Whitney 
twelve  months  from  the  first  day  of  March  next,  with  six  per 
cent,  interest  on  the  latter  payment."  It  is  true,  as  was  urged, 
that  this  contemplates  a  future  settlement,  but  it  does  not  follow 
that  that  was  to  be  a  settlement  of  the  partnership  transactions, 
as  they  had  originally  existed.  It  does  not  follow  because 
the  parties  did  not  account  together  and  strike  a  balance,  that 
they  did  not  dissolve  the  partnership  in  such  a  way  as  to  super- 
cede the  necessity  of  taking  an  account  of  the  profits  and  losses 
of  the  concern.  The  manifest  object  of  the  agreement  was  to 
avoid  the  necessity  of  such  an  accounting  and  to  establish  a  new 
basis  upon  which  their  transactions  were  to  be  settled.  Upon 
the  basis  thus  established,  a  court  of  law  is  perfectly  competent 
to  determine  the  rights  of  the  parties  ;  as  much  so  as  if  there 
had  never  been  a  community  of  interests  in  the  business.  The 
expression  :  "  All  just  dues  and  demands"  is  broad  enough  to 
include  individual  dealings  if  any  such  had  previously  existed, 
as  well  as  the  rights  created  by  the  contract,  and  growing  out  of 
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their  mutual  dealings.  It  is  unnecessary  to  inquire  Avhat  was 
meant  by  "The  latter  payment,"  because  the  twelve  months  had 
expired  before  this  action  was  commenced. 

Following  the  clause  last  quoted,  is  the  provision  that  Whit- 
ney should  pay  the  three  notes,  on  which  he  was  security  for 
Stout,  and  then,  it  is  provided  as  follows  :  "Which  sum  is  con- 
sidered as  part  payment  in  consideration  of  said  goods."  This 
provision  is  in  harmony  with  the  view  already  expressed,  that 
it  wa:s  the  intention  of  the  parties  to  make  Whitney  occupy  the 
position  of  an  original    purchaser  of  the  goods. 

It  is  to  no  purpose  to  suggest,  that  Whitney  may  have  remit- 
ed  to  Stout,  a  part  of  the  proceeds  of  the  goods  sold,  and  then 
object  that  no  provision  is  made  for  such  a  state  of  case.  No 
such  fact  is  shown  to  exist.  If  it  did,  and  that  would  in  any  wise 
vary  the  construction  of  the  instruments,  it  is  for  the  party  claim- 
ing a  benefit  from  it  to  show  it.  But  if  such  remittances  were 
shown,  we  do  not  think  it  would  change  our  construction  of  the 
contract.  If  we  are  correct  in  this  view  that  it  is  the  intention 
of  the  parties  to  make  Whitney  occupy  the  position  of  an  origi- 
nal purchaser  of  the  goods,  and  that  the  rights  and  liabilities  of 
the  parties  are  to  be  determined  upon  that  basis,  then  of  course 
Whitney  would  have  to  be  credited  with  such  remittances  as  so 
much  purchase  money  paid. 

Although  the  construction  which  we  give  to  the  contract  may 
perhaps  differ  somewhat,  from  that  given  in  the  first,  second  and 
fourth  counts  of  the  declaration,  yet  the  difference  is  not  of  such 
a  character  as  to  efi'ect  the  validity  of  the  declaration.  Objections 
were  made  in  some  of  the  assignments  of  breaches,  but  as  the 
demurrers  are  to  each  count  entire,  if  there  is  one  good  assign- 
ment in  the  count,  the  demurrer  must  be  overruled.  It  may  be 
proper  to  refer  to  one  of  the  assignments,  to  which  particular 
objection  was  made.  In  that  assignment  it  is  stated,  that  the 
defendant  was,  previous  to  the  formation  of  the  partnership,  in- 
debted to  the  plaintiff  for  goods  sold,  money  lent,  &c.,  which  he 
had  refused  to  pay,  as  by  the  covenant,  he  had  agreed  to  do. 
This  we  think  is  a  misapprehension  of  the  covenant.  The  only 
clause  of  the  contract,  upon  which  any  reliance  can  be  placed  to 
support  this  assignment,  is  the  one  last  quoted.  That  clause 
however,  does  not  obligate  the  defendant  to  pay  those  old  debts, 
but  it  postpones  the  right  of  the  plaintiff,  to  demand  the  paymen 
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of  those  demands  till  Marcli,  1850.     It  was  inserted  for  the  ben- 
efit of  the  defendant  and  not  of  the  plaintiff. 

The  third  count  was  abandoned  on  the  argument,  and  it  is 
unnecessary  to  examine  it.  To  the  other  three  counts  the  de- 
murrer was  improperly  overruled. 

The  Judgment  is  reversed  and  the  cause  remanded,  with  leave 
in  the  defendant  to  plead  to  the  merits. 

Judgment  reversed. 


Nicholas  A.  Oakland,  Pltff  in  Error,  -».  Isaac  S.  Britton, 
Deft  in  Error. 

ERROR  TO  SANGAMON, 

All  process  issuing  from  the  Circuit  Court,  mustbe  sealed  with  the  judicial  seal 
thereof,  if  there  is  any.  If  there  is  no  seal,  the  clerk  must  affix  his  private 
seal,  and  certify  that  no  public  seal  has  been  provided. 

Tbe  service  of  au  unsealed  writ  is  without  vitality,  and  unless  the  defendant 
appears,  a  decree  or  judgment  is  unauthorized.     («) 

This  was  a  bill  filed  to  foreclose  a  mortgage.  The  pro- 
cess served,  was  not  attested  by  any  seal.  At  the  return  term, 
the  bill  was  taken  for  confessed,  and  a  decree  was  entered  by 
Treat,  Justice,  at  November  term,  1847.  The  plaintiff  in  error 
now  seeks  to  reverse  the  judgment  of  the  Circuit  Court,  and  as- 
signs for  error,  the  want  of  a  seal  to  the  summons. 

Stuart  and  Edwards  for  Pltff  in  Error. 

S.  T.   Logan  for  Deft  in  Error. 

Treat,  (1.  J.  This  was  a  suit  in  chancery  to  foreclose  a 
mortgage.  The  summons  issued  and  served  on  the  defendant 
was  not  under  the  seal  of  the  Court.  The  bill  was  taken  for 
confessed,  and  a  decree  of  foreclosure  entered.  The  defendant 
sued  out  a  writ  of  error.  The  statute  declares  that  "  all  process 
Lssuing  from  the  said  Circuit  Courts,  shall  be  sealed  with  the  ju- 
dical seal  which  shall  be  provided  for  that  purpose  ;  but  in  case 
there  shall  not  be  a  judicial  seal,  the  clerk  shall  affix  his  private 
seal  until  a  public  one  shall  be  provided."  R.  S.  ch.  29,  §40. 
This  statute  is  imperative  in  its  requirements.     If  a  Court  has  a 

(a)    Besimer  vs.  People,  16  ni.  R.  440. 
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judicial  seal,  it  must  be  affixed  to  all  of  its  process  ;  if  it  has  not, 
the  clerk  must  use  his  private  seal,  but  he  ought  in  such  case  to 
certify  that  no  public  seal  has  been  provided,  for  the  presump- 
tion is  that  every  court  has  a  seal.  The  writ  in  this  case  did  not 
purport  to  be  under  the  seal  of  the  court,  nor  the  private  seal 
of  the  clerk.  It  was,  therefore,  without  vitality,  and  the  service 
of  tlie  same'was  without  effect,  (a)  The  defendant  not  being  before 
the  court,  by  the  service  of  process,  or  by  appearing  in  the  case, 
the  decree  was  unauthorised,  and  must  be  reversed.  See  Han- 
num  V.  Thompson,  1  Scammon,  238  ;  and  Anglin  v.  Nott,  ibid, 
395. 

Decree  reversed. 


Henry  McHbnry,   Pltff  in  Error,  u.     Thomas  Watkins,    Deft 
in  Error. 

ERROR  TO  CASS. 

It  is  error,  to  overrule  a  motion  to  quasti  an  execution  issued,  after  the  judgment 
on  which  it  is  based  is  satisfied. 

This  was  a  proceeding  by  motion  in  the  Cass  Circuit  Court, 
to  set  aside  an  execution  issued  upon  a  judgment  in  favor  of 
Watkins,  against  McHenry  and  another,  upon  the  ground  that 
the  judgment  upon  which  the  execution  had  been  issued  was 
satisfied.  The  record  shows  that  a  notice  of  the  proposed  motion 
to  quash  had  been  given,  and  an  order  to  stay  proceedings  upon 
the  execution,  under  the  provision  of  section  46,  of  chapter  83, 
of  the  Revised  Statutes,  was  granted  by  the  Circuit  Judge. 

The  motion  came  on  for  hearing  at  November  term,  1850, 
before  Minshall,  Judge,  who  denied  the  same 

Lincoln  &  Herndon,  for  Pltff  in  Error. 

Wm.  Thomas,  for  Deft  in  Error. 

Treat,  C.  J.  On  the  20th  of  May,  18455  Watkins  recov- 
ered a  judgment  against  McHenry  and  Perkapile,  for    $462.64. 

(a)     Bonnett  vs.  Neely ,  43  lU.  R .  288. 
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On  tlie  18th  of  May,  1845,  by  virtue  of  an  execution  issued  on 
this  judgment,  the  sheriff  sold  to  Watkins  several  tracts  of  land 
as  the  property  of  McHenry,  for  the  aggregate  amount  of  $350. 
On  the  first  of  March,  1847,  Perkapile  paid  Watkins,  on  account 
of  the  judgment,  $270.25.  At  the  October  term,  1848,  Watkins 
entered  a  motion  to  set  aside  the  sale  of  two  of  'the  tracts  of 
land,  which  were  bid  off  for  the  sum  of  $75  each,  on  the  ground 
that  McHenry  had  no  title  thereto  ;  which  motion  the  Court 
sustained  in  these  words:  "  It  is  ordered  that  the  sale  of  said 
lands  be  set  aside  and  held  for  naught,  and  that  plaintiff  have 
execution  upon  his  judgment  for  the  amount  for  which  said 
lands  were  sold."  On  the  26th  of  February,  1849,  an  execution 
issued  on  the  judgment,  on  which  the  clerk  endorsed  as  credit.. 
$200  made  by  the  sale  of  land,  and  $270o  25  paid  by  Perkapiles 
The  sheriff  returned  this  execution  satisfied  in  full.  On  the  9th 
of  July,  1849,  another  execution  issued,  on  which  the  clerk 
directed  the  sheriff  to  collect  the  sum  of  $150,  and  interest  from 
the  18th  of  May,  1846.  At  the  October  term,  1849,  McHenry 
entered  a  motion  to  quash  this  execution.  During  the  same 
term,  the  sheriff,  by  leave  of  the  court,  so  amended  his  return 
on  the  execution  of  the  26th  of  February,  1849,  as  to  show  the 
receipt  of  $68.57,  which  sum  he  and  McHenry  at  the  time  sup- 
posed to  be  the  true  amount  due  on  the  judgment.  At  the  suc- 
ceeding term,  the  court  overruled  the  motion  made  by  McHenry 
to  quash  the  execution  ;  and  that  decision  is  assigned  for  error. 
The  court  erred  in  refusing  to  quash  the  execution.  The 
judgment  was  fully  satisfied  by  the  payment  made  on  the  pre- 
vious execution.  The  clerk  seeme  to  have  construed  the  order 
of  the  court  setting  aside  the  sale  of  the  two  tracts  of  land,  as  a 
specific  direction  that  the  plaintiff  should  have  execution  for 
$150.  The  order  was  not  intended  to  have  that  effect.  Allow- 
ing the  sale  of  the  two  ti'acts  to  stand,  the  judgment  was  already 
overpaid  :  vacating  the  sale  as  to  them,  the  amount  actually  due 
on  the  judgment  Avas  collected  on  the  execution  of  the  26th  of 
February,  1849.  The  order  amounted  to  but  this  ;  that  the  sale 
of  the  two  lots  of  land  should  be  set  aside,  and  the  plaintiff 
should  have  execution  for  whatever  balance  might  be  due  on 
the  judgment,  after  crediting  it  with  $200,  made  by  the  sale  of 
McHenry's  land,  to  which  there  was  no  objection,  and  the  fur- 
ther sum  of  $2703  25,  paid  by  the  other  judgment  debtor.     This 
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balance  having  been  paid,  the  issuing   of  the   execution  in  ques- 
tion was  irregular  and  unauthorized. 

The,judgment   of   the  Circuit  Court   must   be  reversed,  with 
costs  ;  and  the  cause  will  be   remanded,    with    directions  to  that 


Court  to  quash  the  execution. 


Judgment  reversed. 


■  »  o  ^-< 


Ahijah  Whitecraft,  et  al.^  Pltffs  in   Error,  %.  Horatio  M. 
Vanderver,  Deft  in  Error. 

ERROR  TO  CHRISTIAN. 

In  an  action  of  debt,  brouglit  under  the  1st  Sect,  of  the  104  ch.  of  the  R.  S.  for 
cutting,  felling,  &c.,  trees,  it  is  necessary  to  allege  in  the  declaration  that  the 
trees  were  felled  without  having  tirst  obtainedpermisslon  so  to  do  from  the 
owner  oithe  land,  and  the  w'ant  of  such  an  averment  is  fatal  even  after  ver- 
dict. In  order  to  make  a  party  liable  under  this  statute,  all  the  facts  upon 
which  the  statute  creates  the  penalty  must  be  alleged.  It  is  not,  however, 
necessary  to  allege  in  the  declaration  that  the  acts  complained  of.  were  done 
contrary  to  the  form  of  the  statute,  provided  that  it  clearly  appears  from  the 
declaration  that  the  action  is  founded  on  the  statute. 

In  order  to  subject  a  party  to  the  penalties  of  this  statute,  he  must  have  com- 
mitted the  acts  knowingly  and  wilfully. 

The  declaration  should  also  set  out  and  distinguish  the  different  classes  to  which 
the  trees  felled  belong,  there  being  different  penalties  annexed  to  the  fell- 
ing of  different  trees. 

This  was  an  action  of  debt  brought  in  the  Christian  Circuit 
Court,  to  recover  a  penalty  under  the  statute  for  cutting  trees. 
The  declaration  contains  but  one  count,  which  is  as  follows, 
that  they  ( the  defendants )  render  unto  the  plaintiff  the  sum  of 
eleven  hundred  and  sixty-six  dollars,  which  they  owe  to  and 
unjustly  detain  from  him  ; — For  that  whereas  heretofore,  to  wit: 
on,  &c.,  and  from  thenceforward  continually,  until  the  bringing 
of  this  suit,  at,  &c.,  the  said  plaintiff  was  the  owner  of  certain 
land  (describing  it)  and  that  the  said  defendants,  on,  &c.,  and  on 
divers  other  days  and  times,  before  the  bringing  of  the  suit,  did 
fell  sixty-eight  elm  trees,  sixty-eight  elm  saplings,  &c.,  &c.,  which 
said  trees  and  saplings  theretofore  and  up  to  the  times  of  felling 
the  same,  as  aforesaid,  were  standing  and  growing  upon  the  land 
aforesaid,  belonging  to  the  plaintiff,  as  aforesaid.  By  reason 
whereof,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
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vided,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defendants  a  large  sum  of  money, 
to  wit:  the  sum  of  eleven  hundred  and  sixty-six  dollars,  above 
demanded,  yet,  &c.,  to  the  damage  of  the  plaintiff  of  two  hundred 
dollars.  To  this  declaration  there  was  a  demurrer  and  joinder, 
and  a  plea  of  nil  debit  and  issue  joined  thereon.  The  declaration 
was  ameded,  and  the  cause  was  submitted  to  a  jury,  and  a  verdict 
was  found  for  plaintiff  for  $476,  Davis,  Judge,  presiding.  The 
cause  was  tried  at  a.  special  terra  in  August,  1850. 

Motion  for  a  new  trial  and  arrest  of  judgment  were  made  and 
overruled. 


W.  J.  Ferguson,  for  Pltff  in  Error. 


The  judgment  should  have  been  arrested. 

The  declaration  does  not  allege  either  that  the  trees  were  cut 
%i  et  armis,  or  that  they  were  cut  without  permission  of  the 
owner. 

That  it  was  without  permission  of  the  owner  is  a  material  and 
essential  averment,  and  its  omission  is  fatal  to  the  declaration. 
It  is  a  general  rule  of  pleading  that,  in  declaring  upon  a  penal 
statute,  the  offence  must  be  brought  within  the  statute  descrip- 
tion, and  the  rule  is  well  settled.  The  want  of  the  owner's  con- 
sent, forms  a  constituent  part  of  the  offence  created  by  the  statute. 
The  declaration  is  fatally  defective  without  the  averment,  and 
the  omission  is  not  cured  by  verdict.  Little  ti.  Thompson,  2 
Greenl.,  230  ;  Williams  v.  Hingham,  4Pick.,  344,  347  ;  Spencer 
V.  Overton,  1  Days,  183. 

In  action  upon  statute  for  a  penalty,  the  plaintiff  must  aver 
a  case  which  brings  the  defendant  within  the  act.  He  must  neg- 
ative the  exceptions  in  the  enacting  clause,  though  he  throw  the 
burden  of  proof  on  the  other  side,  and  the  omission  is  not  cured 
by  verdict.  Spiers -«.  Parker,  1  T.  R.  141,  Per  Mansfield,  C.  J.  ; 
Bigelow  -y.  Johnson,  13  Johns.,  429  ;  Morvel  -y.  Fuller,  7 
Johns.,  403,  Saper  n.  Harvard  College,  1  Pick.,  178  ;  Drowne 
V.  Stempson,  2  Mass.,  444  ;  Williams  v.  Hingham,  &c.,  4  Pick. 
345  ;  Wright  ti.  Bennett,  3  Scam. ,  259  ;  Whitesides  et  ux,  v.  Di- 
vers, 4  Scam.,  336  ;  Edwards  v.  Hill,  11  111.,  24  ;  Daggett  v. 
Connecticut,  4  Conn,,  60  ;  Booth  ?).  State,  4  Conn.,  67  ;  Leonard 
«.  Bosworth,  4    Conn.,  424  ;  Eustis  v.  Kidder,  39  Maine,  98. 
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The  declaration  does  not  aver  that  the  offence  was  commit- 
ted against  the  form  of  the  statute. 

In  penal  actions  upon  statutes,  the  declaration  must  conclude 
"against  the  form  of  the  statute,"  or  contain  that  allegation  in 
some  part  of  it,  and  the  omission  of  this  averment  is  not  cured 
by  verdict. 

"Whereby,  and  by  force  of  the  statute  in  such  case  made  and 
provided  an  action  hath  accrued,  &c.,"  is  not  sufficient.  Fife  v. 
Bonsfield,  51  Com.  LawR.,  100  :  Lee  t.  Clark,  2  East  333  ;  Sears 
V.  U.  States,!  Gal.,  257  ;  Smith  v.  U.  States,  1  Gal., 261  ;  Nich- 
ols V.  Squire,  5  Pick,  169  ;  Peabody  v.  Hayt,  20  Muss.  39  ; 
Wells  V.  Iggulden,  3  Barn.  &  Cresw. ,  186  ;  the  People  v.  Bar- 
stow,  6  Cowen.,  291 ;  Haskell  v.  Moody,  9  Pick.,  162. 

Lincoln  &  Herndon,  for  Defts  in  Error. 

1.  The  Statute  of  this  State  to  prevent  trespassing  upon  and 
cutting  timber  is  not  a  purely  penal  Statute,  but  a  kind  of  remedial 
one — at  least  not  penal.  13  Pick.,  100  ;  6  Iredell,  352  ;  10  Mis- 
souri, 781  ;  1  Blackstone  Com.,  87  note. 

2.  It  is-  not  necessary  to  prove  that  the  defendants  wilfully 
and  maliciously  trespassed  upon  the  land  and  cut  the  timber.  It 
was  a  defence  once  to  a  certain  extent,  but  that  extent  was  re- 
pealed in  1833.  Revised  Laws,  604,  sec.  6,  and  the  repealing 
clause  following  sec.  1  ;  6  Blackford,  258  ;  5  Mass.,  341. 

3.  It  was  a  joint  act ;  they  were  tenants  in  common  of  the 
land  which  they  owned,  and  all  were  seen  cutting  upon  the  land. 
The  acts  of  one,  where  a  pre-concert  has  been  proved,  is  the  act 
of  all ;  Greenleaf's  Evidence,  Sees.  108—171  ;  10  Wendell,  654  ; 
5  Mass.,  266. 

4.  The  plaintiffs  urge,  without  cause,  that  there  should  have 
been  a  new  trial,  and  that  judgment  should  have  been  arrested. 
12  Gill  &  Johnson,  484  ;  6  Iredell,  352  ;  13  Pickering,  100  ;  17 
Wendell,  87  ;  1  Cowen,  584. 

Trumbull,  J.  All  the  facts  stated  in  the  declaration  may 
be  true,  and  yet  the  defendants  below  have  committed  no  act 
that  would  subject  them  to  this  action.  It  is  not  alleged  that 
they  felled  the  trees  without  having  first  obtained  permisssion  so 
to  do  from  the  owner  of  the  land,  nor  even  that  then  did  the 
acts  complained  of  with  force  and  arms,  or  unlawfully. 
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The  declarartion,  after  setting  forth  the  felling  of  the  trees  on 
the  land  of  the  plaintiff,  alleges,  that  "by  force  of  the  statute  in 
such  case  made  and  provided,  an  action  hath  accrued,  &c."There 
is  no  statute  giving  an  action  of  debt  in  such  a  case  as  that  stated. 
The  words  of  the  law,  R.  S.  eh  104,  sec.  1,  are  :  "  Any  person 
who  shall  cut,  fell,  box,  bore,  or  destroy,  or  carry  away  any  black 
walnut,  black,  white,  yellow,  or  red  oak,  white  wood,  poplar, 
wild  cherry,  blue  ash,  yellow  or  black  locust,  chesnut  coffee  or 
sugar  tree,  or  sapling,  standing  or  growing  upon  land  belonging 
to  any  other  person  or  persons,  without  having  first  obtained 
permission  so  to  do,  from  the  owner  or  owners  of  such  lands, 
shall  forfeit  and  pay  for  such  tree  or  sapling  so  cut,  felled,  boxed 
bored  or  destroyed,  the  sum  of  eight  dollars."  The  subsequent 
part  of  the  same  section  prescribes  a  penalty  of  three  dollars  for 
cutting,  &c.,  trees  of  any  other  description  than  those  before  enu- 
merated. 

The  want  of  permission  from  the  owner  is  a  necessary  ingre- 
dient to  constitute  the  offence,  and  he  who  would  make  a  party 
liable  under  the  statute,  must  allege  all  the  facts  upon  which  the 
statute  creates  the  penalty.  The  rule  is  well  settled,  that  when 
an  action  is  given  by  statute  which  contains  an  exception  in  the 
same  clause  which  gives  the  right  of  action,  the  plaintiff  must 
negative  such  exception  in  his  declaration,  but  if  there  be  a  sub- 
sequent exemption,  that  is  a  matter  of  defence,  and  the  other 
party  must  show  it  to  protect  himself  against  the  penalty.  1  Ch. 
PI.  223  ;  Teel  v.  Fonda,  4  John.,  304. («) 

Here  the  qualification  of  the  right  of  action,  is  contained  in  the 
very  same  section  and  clause  of  the  statute  which  gives  the  right, 
and  should,  therefore,  have  been  negatived  in  the  declaration  ;  nor 
is  the  defect  aided  by  verdict.  It  is  not  like  the  case  of  a  title 
defectively  set  forth  ;  but  there  is  an  omission  to  allege  a  fact 
material  to  the  title  or  right  to  recover  which  is  in  no  way 
connected  with,  and  cannot  be  implied  from  any  fact  that  ig 
alleged.  In  such  a  case  it  is  error  to  refuse  a  motion  in  atrest 
of  judgment.  Little  v.  Thompson,  2  Greenleaf  R.,  228  ;  Williams 
V.  Hingham,  4  Pick.,  341. 

The  declaration  is  also  objected  to,  because  it  does  not 
allege  that  tae  acts  complained  of,  were  done  contrary  to  the 
form  of  the  statute.     This   particular  allegation  we  deem  unne- 

(a.)    Tuller  vs.  Voght.  13  Ul.  R.  286  and  notes. 
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cessary,  provided  it  clearly  appears  from  the  declaration  that  the 
action  is  founded  on  a  statute  ;  Cook  -y.  Scott,  1  Gil.,  333. 

The  declaration  before  us  is  very  general,  and  although  the 
penalty  for  cutting  part  of  the  trees  therein  mentioned,  is  eight 
dollars,  and  for  cutting  others,  three  dollars  per  tree,  yet  in  the 
declaration,  a  gross  sum  is  claimed  for  felling  the  whole,  without 
distinguishing  to  -which  class  any  of  the  trees  belong.  No  ad- 
vantage can  probably  be  taken  of  this  generality  in  a  motion  in 
arrest  of  judgment  after  verdict ;  but  it  would  certainly  be  more 
in  accordance  with  the  rules  of  pleading,  for  the  declaration  to 
shows  distinctly,  that  under  and  by  virtue  of  the  statute  the  de- 
fendants had  forfeited  and  become  liable  to  pay  eight  dollars  per 
tree,  for  each  and  every  tree  felled  of  certain  kinds — naming 
them — and  three  dollars  for  others. 

The  question  of  intention  or  knowledge  on  the  part  of  the 
defendants  that  they  were  trespassing  upon  the  land  of  the  plain- 
tiff, as  necessary  to  render  them  liable  to  this  action,  was  raised 
in  the  court  below,  has  been  argued  here  and  will  probably  arise 
again  upon  another  trial.  It  becomes  therefore  necessary  to 
settle  it  now.  Notwithstanding  the  statute,  a  party  may  still 
sue  in  trespass  for  an  injury  to  his  timber  in  the  same  manner  as 
if  the  statute  had  never  been  enacted. 

The  object  of  the  statute  is  to  furnish  an  additional  remedy  to 
the  owner  of  the  land,  and  also  to  punish  the  wrong  doer. 

To  subject  a  party  to  such  punishment,  he  must  have  commit- 
ted the  wrong  knowingly  and  wilfully,  or  under  such  circum- 
stances as  show  him  guilty  of  criminal  negligence.  It  could  never 
have  been  the  intention  of  the  Legislature  to  impose  a  penalty 
upon  a  person,  who,  supposing  in  good  faith  that  he  was  cutting 
upon  his  own  land  after  having  taken  reasonable  pains  to  ascer- 
tain its  boundaries,  should,  inadvertently  and  by  mistake,  cut 
trees  upon  the  land  of  another.  Gushing  i).  Dill.,  2  Scam.,  461  ; 
Batchelder  n.  Kelly,  10  N.  H.  436,  For  an  injury  committed 
under  such  circumstances,  the  party  is  left  to  his  common  law 
remedy  by  action  of  trespass. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  leave  to  the  plaintiff  below  to  amend  his  declar- 
ation. 


Judg7nent  reversed. 


(a)  Watkins  vs.  Gale,  ISUl.  R.  152. 

(b)  Good  declaration,  23  Ul.  R.  398. 
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James  Bloomer,  Appellant,  v.  Mathias  B.  Denman,  Appellee. 

APPEAL  FEOM  ADAMS, 

If  the  court  can  see,  that  the  jury  in  the  court  below  were  warranted  by  the  evi- 
dence, in  inferring  a  state  of  case  that  would  sustain  the  action,  it  is  bound 
to  uphold  the  judginent.even  though  their  should  seem  to  be  a  slight  prepon- 
derance of  evidence  to  the  contrary,  and  the  successful  party  is  entitled  to  all 
the  inferences  legitimately  arisingfrom  such  tinding. 

The  principal  is  liabie  for  the  acts  of  his  duly  authorized  iigent  in  the  business 
ent  rusted  to  him,  and  is  not  permitted  to  deny  the  truth  of  the  representations 
of  such  agent,  about  the  subject  matter  of  such  agency,  on  the  faith  of  which 
another  has  acted. 

If  an  agent  rescind  a  sale  by  him  made,  the  principal  becomes  liable  to  refund 
any  money  which  has  been  paid  upon  it. 

To  authorize  a  recovery  in  an  action  for  money  had  and  received,  a  privity  of 
contract  must  exist  between  the  parties,  (a) 

This  was  an  action  of  assumpsit,  brought  by  Denman  against 
Bloomer,  in  the  Adams  Circuit  Court.  The  cause  was  tried  at 
October  terra,  1850,  before  Minshall,  Judge,  and  a  jury,  and 
resulted  in  a  verdict  and  judgment  for  the  plaintiff,  of  $391.39, 
with  costs.  The  facts  necessary  to  a  full  understanding  of  this 
controversy,  will  be  found  in  the  opinion  of  the  Court ;  and  by 
reference  to  the  11th  Ills.,  177,  where  the  same  case  is  reported. 

The  instructions  referred  to  as  asked  by  the  plaintiff,  are  as 
follows : 

1st  Instruction.  If  the  jury  believe  from  the  evidence,  that 
Johnson  was  the  agen*;  of  Bloomer  to  receive  the  purchase  money 
on  said  raft,  and  that  after  having  sold  the  raft  to  Denman,  and 
received  a  part  of  the  purchase  money,  the  contract  of  sale  was 
rescinded,  and  the  raft  again  taken  into  the  possession  of  John- 
son, and  re-sold  by  him,  and  that  Bloomer  received  the  benefit 
of  the  purchase  money  paid  by  Denman,  and  also  of  that  paid 
to  Johnson  on  the  subsequent  sale  of  the  raft,  then  Bloomer  is 
liable  to  Denman  for  the  amount  paid  by  Denman,  and  the  jury 
must  find  a  verdict  for  the  plaintiff. 

2nd  Instruction.  If  the  jury  believe  from  the  evidence,  that 
Bloomer,  with  a  knowledge  of  all  that  had  occurred  between 
Johnson  and  Denman  concerning  said  raft,  received  from  John- 
son the  money  that  had  been  paid  him,  Johnson,  on  said  raft, 
then  Bloomer,  by  receiving  said  money  from  Johnson,  ratified 
the  arrangement  made  between  Denman  and  Johnson  in  regard 
to  whatever  moneys  had  been  received  by  Johnson  on  said  raft  ; 
and  if  Johnson,  as  the  agent  of  Bloomer,  in  regard  to  said  pur- 

(a)    Tnimbull  vs.  Campbell,  3  Gil.  R.  ^n. 
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the  raft  was  sold  to  Denman,  still  thej  will  find  for  the  defend- 
ant ^345  advanced  by  Denman,  then  the  jury  must  find  for  the 
plaintiff  and  assess  his  damage, 

3d  Instruction,  If  the  jury  believe,  from  the  evidence,  that 
Johnson  was  the  duly  authorized  agent  of  Bloomer,  that  as  such 
agent  he  had  the  control  of  said  raft,  that  he  represented  to 
Denman  that  Bloomer  was  the  owner  of  said  raft,  that  Denman, 
relying  on  his  representations,  dealt  with  Johnson  in  relation  to 
said  raft,  under  the  belief  that  Bloomer  was  the  owner  thereof, 
that  belief  having  been  induced  by  the  representation  of  John- 
son, then  Bloomer  is  not  permitted,  in  this  suit,  to  deny  that  he 
was  the  owner  of  said  raft. 

4th  Instruction.  If  the  jury  believe  from  the  evidence,  the 
facts  upon  which  the  third  instruction  is  predicated  in  regard  to 
the  agency  and  representations  of  Johnson,  and  if  they  further 
believe  from  the  evidence,  that  after  said  raft  broke  from  its  fast- 
enings, Johnson  took  charge  of  said  raft  on  behalf  of  his  prin- 
cipal, and  on  a  settlement  with  plaintiff,  promised,  in  behalE  of 
the  defendant,  to  repay  said  plaintiff  whatever  money  had  been 
expended  by  said  plaintiff  about  said  raft,  then  no  question 
arises  in  the  case  about  the  delivery  of  said  raft  to  the  plaintiff 
before  it  broke  away  ;  and  the  jury  will  find  for  the  plaintiff  a 
verdict  for  the  amount  paid  by  the  plaintiff,  with  interest  from 
the  time  said  money  should  have    been   repaid. 

7th  Instruction.  The  Court  will  instruct  the  juiy,  that  if  they 
believe  from  the  evidence,  that  the  raft  belonged  to  Clinton,  and 
that  it  was  sold  and  delivered  by  his  agent  to  Denman,  and  that 
the  sale  to  Denman  has  not  been  rescinded,  then  Denman  is 
liable  to  Clinton,  on  his  contract  of  purchase,  for  the  price  he 
agreed  to  pay  for  the  raft,  and  he,  Denman,  is  entitled  to  the 
money  received  by  Bloomer  for  said   raft. 

The  instructions  referred  to,  as  asked  by  the  defendant,  are 
as    follows  : 

1st  Instruction.  The  Court  is  askad  to  instruct  the  jury  for 
the  defendant,  that  if  they  believe  fi-om  the  evidence  that  the- 
raft  was  the  property  of  Clinton,  and  that  Johnson,  in  selling; 
the  raft,  and  disposing  of  the  money,  vfas  acting  as  Clinton's 
agent,  that  then  they  will  find  a  verdict  for  the  defendant. 

5th  Instruction.  That,  although  they  may  believe  from  th»^ 
evidence,  that  Johnson  agreed  to  rescind  the  contract  by  which 

ILL.   REP. — XII — 16. 
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the  raft  was  sold  to  Denman,  still  they  will  find  for  the  defend- 
ant, if  they  also  believe  from  the  evidence,  that  Johnson,  in  sell- 
ing said  raft,  and  in  rescinding  said  contract  of  sale,  was  acting 
as  the  agent  of  Clinton,  and  that  Clinton  was  the  owner  of  the 
property. 

A  motion  for  a  new  trial  was  made  and  overruled.  Bloomer 
brings  the  cause  to  this  Court  by  appeal. 

R.  S.   Blackwell,  for  Appellant. 

The  3d  and  4th  instructions  given  on  the  part  of  the  plaintiff 
below,  were  erroneous  in  this  :  it  lays  down  the  proposition  that 
Bloomer  is  estopped  to  deny  ownership  of  the  raft,  and  agency 
of  Johnson,  by  the  representations  of  one  assuming  to  be  an 
agent,  without  any  regard  to  proof  of  the  fact  of  ao-ency.  1 
Greenlcaf  s  Ev.,  137,  §113  ;  2  ibid,  46,  §59,  60;  Story's  Agency, 
§135  ;  2  Starkie  onEv.,  34-5. 

Denman  was  bound  to  know  the  extent  of  Johnson's  author- 
ity. Mechanics'  Bank  v.  Bank  Columbia,  4  U.  S.  Cond.,  671  ; 
At^vood  V.  Mannings,  14Eng.  C.  L.  Rep.,  43-4.  No  estoppel  m 
such  cases.     Story's  Agency,  128,  §136  and   note. 

The  giving  of  the  1st,  2d,  and  7th  instructions  of  plaintiff  and 
the  refusal  of  the  Court  to  give  defendant's  instructions  1st  and 
5th,  present  the  merits  of  the  action.  To  maintain  this  action 
the  plaintiff  is  bound  to  show  privity  of  contract  between  him- 
self and  the    defendant. 

Privity  need  not  necessarily  be  founded  upon  an  express  con- 
tract between  the  parties.  Sometimes,  the  law,  operating  upon 
the  act  of  the  parties,  creates  the  duty,  establishes  the  privity, 
and  implies  the  promise  upon  which  the  action  is  founded.  But 
the  privity  must  exist,  either  by  the  express  assent  of  the  par- 
ties, or  by  construction  of  law.  Whenever  the  party  sought  to 
be  charged  upon  an  implied  promise,  refuses  to  be  bound,  the 
presumption  of  privity  is  rebutted.  No  one  can  be  made  the 
debtor  of  another  without  his    consent. 

In  this  case  Bloomer  refused  to  purchase  the  raft  of  Clinton, 
but  agreed  to  make  advances  upon  it  to  secure  a  debt  due 
him  from  Clinton,  and  also  reimburse  his  advances  out  of  the 
proceeds  of  the  raft.  The  expenses  of  sending  the  raft  to  mar- 
ket were  to  be  borne  by  Clinton,  and  the  raft  was   at    his  risk. 
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The  money  received  by  Johnson  of  the  plaintiff,  was  paid  into 
Clinton's  hands.  The  proceeds  of  the  rafts  did  not  secure  Bloom- 
er's claims  against  Clinton,  and  Bloomer  refused  to  accept  and 
pay  the  draft  drawn  by  Johnson  upon  him. 

The  facts  that  Bloomer,  1st,  refused  to  purchase  the  raft  ;  2d, 
that  his  object  was  to  secure  his  debt  and  advances  ;  3rd,  that  he 
stipulated  with  Clinton  against  the  risL  and  expense  ;  4th,  that 
the  money  of  the  plaintiff  never  came  to  Bloomer's  hands  ;  5th, 
that  Bloomer  refused  to  pay  the  draft  of  Johnson,  clearly  evince 
an  intention  on  the  part  cf  Bloomer,  not  to  make  himself  liable 
for  and  on  account  of  the  raft,  further  than  to  the  extent  of  the 
advances  he  had  already  made  upon  it,  rebut  the  implied  prom- 
ise sought  to  be  established  against  him,  and  contradict  in  the 
most  equivocal  manner,  all  idea  of  privity  between  the  plain- 
tiff and  himself.  These  principles  are  clearly  laid  down  in  the 
following  cases  :  Williams  v.  Everett,  14  East,  582;  Stewart  v. 
Fry,  2  Eng.  C.  L.  Rep.,  129  ;  Stephens  v.  Babcock,  23  ibid  93  ; 
Sims  v.  Britain,  24,  ibid  78  ;  Young  v.  DibreJl,  7  Humph.,  270  ; 
Wilson  v.  Greer,  7  ibid,  513  ;  Grant  v,  Austin,  1  Eng.  Ex.  Rep., 
284  ;  Tiernan  v.  Jackson,  5  Pet.,  599;  Seaman  v.  Whitney,  24 
Wend.,  263;  , England  V.  Clark,  4  Scam.,  486;  Trumbull  v. 
Campbell,  3  Gil.,  502. 

Privity,  as  required  in  this  action,  is  founded  on  the  maxim, 
that  no  man  can  be  made  a  debtor  without  his  consent.  The 
distinction  between  privity,  as  respects  the  proceeds  of  property 
wrongfully  taken  from  the  owner  and  converted  into  money 
without  his  consent,  and  privity  of  contracts,  is  often  confounded. 
In  the  first  case,  the  owner  may  treat  the  tort  feasor  as  a  pur- 
chaser, an  agent,  or  bailee,  whose  disposal  of  the  goods  is  thereby 
sanctioned  and  confirmed  by  the  owner,  and  in  this  way  a  pri- 
vity, in  law,  is  established  between  the  parties.  Jones  v.  Hoar, 
5  Pick.,  285  and  note. 

In  this  action  of  assumpsit  for  money  had  and  received,  the 
plaintiff  must  show,  1st,  the  receipt  of  the  money  by  defendant ; 
2d,  the  receipt  of  it  for  use  of  the  plaintiff.  In  this  case, 
Johnson  was  the  agent  of  Clinton  to  sell  the  raft,  pay  off  the 
hands,  and  the  residue  of  the  proceeds,  after  paying  Bloomer, 
to  Clinton.  He  was  the  agent  of  Bloomer  for  the  single  purpose 
of  receiving  and  paying  over  Bloomer's  debt  and  advances  out 
of  the  proceeds.     When  Johnson   sold  the  raft  and  received   the 
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advance  of  $300  from  Denman,  he  acted  as  Clinton's  agent  and 
paid  the  money  out  to  Clinton's  hands.  The  money  then  was 
received  by  Clinton  and  by  Bloomer.  Sumner  -y.  Hamlet, 
12  Pick.,  82. 

This  is  an  equitable  action,  and  plaintiff  must  have  a  better 
right  ex  aequo  tt  bono  to  recover,  than  Bloomer  has  to  retain  the 
money.  Buel  «.  Boughton,  2  Denio,  91.  If  Johnson  had  no 
authority  to  draw  upon  Bloomer,  and  promise  by  Bloomer  to 
accept  and  pay  the  draft  is  a  nudum  pactum.  Fenn  n.  Harrison, 
3  T.  R.,  754,  (3  &  4  Cond.,  412  ;  )May  1).  Coffin,  4  Mass.,  341. 

Williams  &  Lawrence,  for  Appellee. 

Wherever  one  man  has  in  his  hands  money  belonging  to 
another,  "  ex  scquo  et  hono^^''  an  action  for  money  had  and  received 
lies.  The  cases  relied  upon  by  the  counsel  for  the  defendant 
in  regard  to  privity  of  contract,  are  all  cases  in  which  the  plain- 
tiff has  brought  his  suit  for  money  deposited  by  a  third  person, 
and  the  cases  have  been  decided  upon  the  ground  that  the  third 
person  depositing  the  money  had  a  right  to  recall  it.  But  in 
this  case  we  are  pursuing  our  own  money,  which  has  passed  into 
the  possession  of  Bloomer,  through  the  hands  of  his  agent,  with 
a  knowledge,  on  Bloomer's  part,  of  all  the  circumstances.  The 
cases,  then,  cited  by  the  defendant's  counsel,  do  not  apply  to  the 
case  at  bar  ;  and  moreover,  the  authority  of  those  cases  has  been 
overturned  in  this  country,  and  is  shaken  by  contrary  authori- 
ties in  England.  We  rely  upon  the  following  authorities  :  Hall 
V.  Marston,  17  Mass.,  568  ;  Mason  v.  Waite,  ibid,  579  ;  Eagle 
Bank  v.  Smith,  5  Conn.,  71  ;  Hitchcock  v.  Lukens,  8  Porter,  338  ; 
Wiseman  v.  Lyman,  7  Mass..  288;  Eddy  v.  Smith,  13 Wend., 
488  ;  Hudson  v.  Robison,  2  Maul.&  Sel.,  478  ;  2  Borrow,  1012  ; 
Cowper,  20O;  31  Eng.  Com.  Law  Rep.,  396;  Camp  v.  Tomp- 
kins, 9  Conn.,  555. 

But  this  record  does  not  present  the  question  of  "  privity," 
which  the  counsel  for  the  plaintiff  in  error  attempt  to  raise. 
The  instructions  asked  for  the  defendant  below,  and  refused,. 
(numbered  1  and  5,  )  merely  direct  the  jury  to  find  for  the 
defendant,  if  they  believe  Johnson  was  Clinton's  agent,  and  the 
raft  belonged  to  Clinton.  But  there  was  evidence  showing 
Johnson  to   have  been   also   Bloomer's   agent,   and  if  he  was 
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Bloomer's  agent,  then  no  question  of  "privity"  could  arise,  and 
it  would  have  been  error  in  the  court  to  have  directed  the  jury 
to  find  for  the  defendant,  simply  because  they  might  believe 
Johnson  was  Clinton's  agent,  without  amending  the  instruction 
by  requiring  the  jury  to  believe  also  that  Johnson  was  not 
Bloomer's  agent.  If  he  was  Bloomer's  agent,  then  no  question 
of  "privity"  could  arise,  and  it  would  have  been  palpably  wrong 
to  have  required  the  jury  to  find  for  the  defendant  because 
Johnson  was  Clinton's  agent,  when  the  jury  might  at  the  same 
time  believe  that  he  was  also  Bloomer's  agent,  and  that  being 
admitted,  the  plaintiff  was  confessedly  entitled  to  recover. 

Trumbull,  J.  The  facts  of  this  case  are  briefly  these.  One 
Clinton  had  a  raft  of  lumber  at  the  mouth  of  Fever  River,  which 
he  proposed  to  sell  to  Bloomer,  of  Galena,  whom  he  was  owing. 
Bloomer  declined  purchasing,  but  made  advances  upon  the  raft 
under  an  arrangement  with  Clinton  that  it  was  to  be  sent  down 
the  Mississippi  river  and  sold.  Out  of  the  proceeds  of  the  sale 
the  expenses  of  taking  the  raft  to  market  were  first  to  be  paid, 
then  the  sum  due  Bloomer  including  his  advances,  and  the  bal- 
ance was  to  be  paid  over  to  Clinton.  Johnson,  a  clerk  in  the 
employ  of  Bloomer,  went  down  the  rirer,  and  at  Qnincy  made 
sale  of  the  raft  to  Denman,  who  advanced  to  him  part  of  the 
purchase  money  which  was  used  by  Johnson  in  paying  off  the 
hands  upon  the  raft.  Subsequently  the  sale  to  Denman  was 
rescinded,  and  Johnson  gave  Denman  a  draft  upon  Bloomer  for 
the  amount  he  had  received  from  Denman,  and  for  certain  ex- 
penses that  had  been  incurred  by  the  latter  in  taking  charge  of 
the  raft.  The  raft  was  subsequently  sold  by  Johnson,  and  the 
proceeds  paid  over  to  Bloomer,  but  he  refused  to  accept  the  draft 
drawn  on  him  by  Johnson,  and  this  action  was  brought  by  Den- 
man to  recover  the  amount.  The  jury  found  in  Denman's  favor 
and  he  had  judgment. 

It  is  asserted  here,  that  no  such  privity  of  contract  existed  be- 
tween Denman  and  Bloomer,  as  would  authorize  the  former  to 
maintain  this  suit. 

In  determining  this  question,  Denman  is  entitled  to  all  the 
inferences  legitimately  arising  from  the  finding  of  the  jury,  and 
if  the  Court  can  see  that  they  were  warranted  by  the  evidence 
in  inferring  a  state  of  case  that  would  sustain  the  auction  then  it  is 
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bound  to  uphold  tlie  judgment,  even  though  it  should  be  of 
opinion,  that  there  was  a  slight  preponderance  of  evidence  against 
the  finding. 

Clinton,  who  was  introduced  as  a  witness  on  the  part  of 
Bloomer,  testified  :  "that  he  made  an  arrangement  with  Bloomer 
to  send  the  raft  down  the  Mississippi  river  for  sale  on  witness' 
account,  that  Bloomer  agreed  to  advance  in  contemplation  of  a 
sale,  that  the  raf ;:  was  to  be  sent  down  ihe  river  at  the  risk  and 
cost  of  witness,  that  the  proceeds  were  to  be  applied  first  to  pay 
the  expenses  of  the  raft,  the  amount  of  defendant's  debt  and  ad- 
vances were  to  be  paid  out  of  the  proceeds  and  the  remainder  to 
be  paid  over  to  witness,"  that  the  hands  on  the  raft  were  in  v»'it- 
ness'  employ,  "  that  he  was  informed  by  Bloomer  that  he  would 
send  Johnson,  the  clerk,  down  the  river  with  the  raft  for  the 
purpose  of  making  the  sale,  the  witness  assented  to  this  arrange- 
ment and  agreed  to  pay  Johnson  $2-5,  for  his  trouble,  &c."  This 
evidence  taken  by  itself,  clearly  shows  that  Bloomer  had  control 
of  the  raft,  and  that  Johnson  was  his  agent  to  make  sale  of  the 
same.  Bloomer  was  "to  send  the  raft  down  the  Mississippi  river 
for  sale"  on  Clinton's  account,  and  the  very  fact,  that  the  balance 
was  stipulated  to  "be  paid  over"  to  Clinton,  shows  that  the  pro- 
ceeds of  the  raft  were  not  to  be  received  by  him.  No  man  in 
possession  of  his  own  money,  after  agreeing  to  paycertain  claims 
out  of  the  same,  would  further  stipulate  with  the  claimants,  that 
the  balance  should  be  paid  over  to  himself.  It  is  true  that  in 
another  part  of  his  evidence,  Clinton  says  that  Johnson  Avas  act- 
ing for  him  in  the  sale  of  the  raft.  In  one  sense  it  is  true  that 
both  Johnson  and  Bloomer  were  acting  for  Clinton.  He  had 
put  the  raft  into  Bloomer's  hands  to  be  sold  on  his  account,  ;and 
he  might,  therefore,  well  say  that  both  Bloomer  and  his  clerk 
were  acting  for  him  in  making  the  sale  ;  but  if  he  meant  to  be 
understood  as  saying  that  Johnson  was  acting  for  him,  otherwise 
than  as  the  clerk  of  Bloomer,  he  was  evidently  mistaken,  as  such 
a  statement  would  contradict  the  substance  of  the  transaction, 
as  he  had  previously  stated  it.  Johnson  testified  "that  he  con- 
sidered himself  as  the  agent  of  Clinton  in  selling  the  raft,  paying 
ofi"  and  discharging  the  hands,  and  accounting  for  residue  of 
the  proceeds  after  paying  Bloomer's  debt  and  advances,  and  that 
he  was  Bloomer's  agent  only  to  secure  his  debt  and  advances 
out  of  the  proceeds  of  the  raft."     What  Johnson  may  have  con- 
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siderecl  cannot  alter  the  real  character  of  the  transaction  as  shown 
by  the  other  evidence  in  the  cause.  In  a  previous  part  of  his 
testimony  he  had  stated  an  agreement  between  Clinton  and 
Bloomer  that  he  should  go  down  the  river  and  mals'e  sale  of  the 
raft,  and  Clinton  states  that  Bloomer  informed  him  that  he, 
Bloomer,  would  send  Johnson  to  make  the  sale.  By  what  pro- 
cess he  was  transformed  from  Bloomer's  clerk,  into  Clinton's 
agent,  is  not  very  apparent  from  the  record.  At  all  events  a 
verdict  that  the  raft  Avas  placed  under  Bloomer's  control  to  be 
sold,  and  that  Johnson  was  his  agent  to  make  the  sale,  is  not  so 
manifestly  against  the  evidence,  as  to  call  upon  the  court  to  set 
it  aside. 

Assuming  then,  in  accordance  with  the  finding  of  the  jury, 
that  Johnson  was  Bloomer's  agent,  and  as  such  authorized  to  sell 
the  raft,  it  is  clear  that  his  principal  is  liable  for  nis  acts  in  and 
about  such  sale. 

It  was  decided  when  this  case  was  here  before,  11  Ills.,  177, 
that  if  Johnson  had  authority  to  make  the  sale  to  Denman,  he 
had  authority  to  rescind  it,  and  it  follows  as  a  necessary  conse- 
quence, that  when  such  sale  was  rescinded,  his  principal  be- 
came liable  to  refund  the  money  which  had  been  paid  upon  it, 
in  an  action  for  money  had  and  received  ;  1  Cd.  PL,  356  ;  Tow- 
ers v.  Barrett,  1  Term  R.  133  ;  Gillet-y.  Maynard,  5  John.,  85. 

The  1,2,  3,4  and  7  instructions  given  to  the  jury  in  behalf 
of  the  plaintifl" below,  have  also  been  objected  to. 

The  principles  of  law  involved  in  the  first  and  second  instruc- 
tions, have  been  substantially  settled  in  disposing  of  the  main 
question  in  the  case.  The  third  lays  down  the  proposition,  that 
a  party  is  not  permitted  to  deny  the  truth  of  the  representations 
of  his  du.y  authorized  agent  about  the  subject  matter  of  his 
agency,  upon  the  faith  of  which  another  has  acted.  Of  the  cor- 
rectness of  this  proposition  there  can  be  no  question.  Story  on 
Agency,  sec.  134. 

The  fourth  instruction  asserts  no  principle  of  law^not  recog- 
nized by  the  previous  ones. 

The  seventh  instruction,  although  it  contains  a  correct  propo- 
sition of  law,  was  inapplicable  to  the  case,  and  ought  for  that 
reason,  to  have  been  refused  ;  but  we  do  not  think  the  jury  could 
have  been  misled  by  it,  particularly  when  considered  in  connec- 
tion with  the  fourth  instruction,  given  on  behalf  of  the  defendant. 
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The  refusal  to  give  tlie  first  and  fifth  instructions  asked  by  de- 
fendant, is  also  alleged  as  error.  These  instructions  contain  cor- 
rect propositions  of  law  so  far  as  they  go,  and  yet  we  can  readily 
perceive  how  they  might  have  misled  the  jury  if  given.  Clinton 
may  have  been,  and  was  in  fact  the  general  owner  of  the  prop- 
erty, and  Johnson  might  be  regarded  in  one  sense  as  his  agent 
in  selling  the  raft,  although  Bloomer  may  at  the  same  time  have 
had  a  special  property  in  the  raft,  authorizing  him  to  sell  and 
control  it,  and  Johnson  may  have  been  his  clerk  for  that  purpose. 

Had  these  instructions  excluded  the  idea  that  Bloomer  had  a 
special  property  in  the  raft,  and  that  Johnson  was  also  his  agent 
in  making  the  sale,  it  would  clearly  have  been  error  to  have 
refused  them.  The  authorities  referred  to  by  appellant's  counsel 
clearly  show,  that  in  a  case  of  such  a  character,  to  authorize  a 
recovery  in  an  action  for  money  had  and  received,  a  privity  of 
contract  must  exist  betv/een  the  parties,  and  there  would  be  none 
in  the  case  supposed. 

Judgment  affirmed. 


The  Board  of  Trustees    of  the   Illinois  and   Michigan  Canal, 
Pltfis  in  Error,  v.  The  People,  ex  relatione^  John  V.  A.  Hoes 
and  others,  Defts  in  Error. 

ERROR  TO  LA  SALLE. 

An  alternative  mandamus  becomes  the  foundation  of  all  subsequent  proceed- 
ings, and  must  show  onits  face  a  clear  right  to  the  relief  demanded,  by  set- 
ting forth  all  the  material  facts,  so  thatthej'.may  be  admitted  or  traversed,  (a) 

The  usual  mode  of  taking  advantage  of  a  defective  alternative  mandamus,  is  by 
motion  to  quash.    This  may  be  the  only  mode  of  reaching  mere  formal  de 
fects.     Objections  to  substantial  defects  may  be  raised  at  any  time. 

This  was  a  proceeding  for  a  mandamus,  commenced  in  the 
La  Salle  Circuit  court,  by  Hoes  and  others,  to  enforce  the  con- 
struction of  a  bridge  over  the  Illinois-,and  Michigan  canal.  At 
the  March  term,X849,  T.  L.  Dickey,  Judge,  presiding,  Hoes  on 
behalf  of  himself  and  others,  filed  an  afiidavit,  stating  that  a  pub- 
lic road,  leading  from  the  town  of  Ottawa,  in  said  county  of  La 
Salle,  leading  across  the  canal,  had  been  laid  out  and  established 

(a)    School  Inspectors,  &c.,  vs.  People,  20  111.  K.  531. 
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bj  the  County  Commissioners,  in  March,  1835,  which  road  was 
intersected  by  the  canal,  and  had  been  used  as  a  public  highway 
since  1835,  until  it  was  obstructed  by  the  opening  of  the  canal 
in  1848.  That  a  certain  State  road,  authorized  by  an  act  of  the 
Legislature  of  1845,  was  laid  out  in  that  year,  which  was  also 
obstructed  by  the  canal  at  the  same  point.  Also,  that  another 
road  leading  from  Ottawa,  which  had  been  used  and  traveled 
since  1832,  was  also  obstructed  by  the  opening  of  the  canal  ;  all 
these  roads  were  on  section  10,  T.  33__N.,  R.  3  east  of  3d  P.  M. 
That  an  application  had  been  made  to  the  Canal  Trustees,  to 
remove  the  obstructionby  the  erection  of  a  suitable  bridge,  which 
the  trustees  had  neglected  and  refused  to  build.  This  affidavit 
was  accompanied  by  exhibits,  showing  the  laying  out  of  said 
roads  by  the  proper  authorities.  The  circuit  court  thereupon 
directed  that  an  alternati\^e  writ  of  mandamus  should  issue  to 
the  Canal  Trustees,  commanding  them  to  construct  a  bridge,  or 
show  cause  to  the  contrary,  at  the  next  term  of  the  court. 

A  writ  was  issued  in  the  form  as  set  out  in  the  opinion  of  the 
court,  on  the  seventh  of  May,  1849,  which  was  served  on  the 
trustees,  by  copy.  At  the  special  term  of  the  circuit  court,  in 
July,  following,  it  was  ordered,  that  a  peremptory  writ  of  man- 
damus issue,  requiring  and  commanding  the  trustees  to  erect  the 
bridge. 

The  Canal  Trustees  sued  out  a  wiit  of  error,  and  brought  the 
cause  before  this  court,  at  Ottawa,  but  by  consent  of  parties,  the 
cause  was  continued  to  Springfield,  for  hearing  and  judgment. 

The  errors  assigned,  state  that  there  was  no  proper  case  or 
facts  shown  in  the  pleadings,  which  authorized  the  issuing  of  the 
writ.  That  the  peremptory  mandamus  improperly  emanated, 
and  that  the  alternative  was  improperly  served  and  was  substan- 
tially defective. 

R.  S.  Blackwell,  and  I.  N.  Arnold,  for  Pltffs  in  Error. 

The  Canal  Trustees,  are  not  bound  to  erect  the  bridge  in  con- 
troversy, because  no  such  duty  is  imposed  upon  them  by  law. 

At  common  law,  counties  were  bound  to  erect  and  repair 
bridges.  And  no  person  or  corporation  is  compelled  to  build  or 
repair  them,  unless  by  force  of  some  statute,  or  in  cases  of  tenure 
or  prescription.  1  Bacon  Abr.,  533  &  534,  Tit.  Bridges  ;  1  Burns* 
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Justice,  250,  citing  22 Hen.  8,  c.  5  ;3  Com.  Dig.,  34,  Tit.  Chimin 
(B  1)  ;  Queen  t;.  Inliab.  of  the  Co.  of  Wells,  6  Mod.  R.  307,case 
400;  Regina  n.  Justices  of  St.  Peters,  in  York,  2  Ld.  Rnym. 
1251  ;  The  King  v.  W.  R.  of  York,  7  East  Rep.,  588  ;  The  King 
V.  Inhab.  of  Bucks.,  12  East,  192  ;  see  also  5  Bur.  R.,  2594,  13 
East  R.   220. 

This  rule  recognized  in  this  country,  17  Johns.,  452  ;  7  Wend. , 
477  ;  2  Comstock,  169,  170  ;  also  2  N.  H.,  513. 

Same  rule  incorporated  in  our  statutes,  Territorial  Laws,  1807, 
page  300,  §15  ;  Laws,  1819,  page  301,  §2  ;  Eyman-y.  People,  1 
Gilman,  7,8,  see  also  Pope's  stat.,  1815,  page  640,  §15  ;Laws, 
1835-6,  p-ige  297,  §2  ;  Rev.  Stat.  1845,  pages  482,  485,  &  488 
§15,  23,  k  37.  English  Parliaments  recognize  Com.  Law  rule 
by  requiring  Canal  and  Railway  Co's  to  restore  easement.  45  E. 
C.  L.  161  ;  10  M.  &  W. ,  263 ,  see  also  13  East. ,  220  ;  16  East. , 
305  ;  6  M.  &  W. ,  699.  Same  provision  in  Union  Canal  Co.,  Pa. 
Union  Canal  u.  Pinegrove,  6  W.  &  S.  560  cited,  1  Sup.  U.  S.  Dig., 
362,  §25.  Same  provision  in  Erie  Canal  Bill.  20  Johns.,  742, 
see  also  3  Hill,  569  ;  25  Wend.,  4^:2.  So  in  Massachusetts,  3- 
Mass.,  263  ;  7  Metcalf,  70.  And  New  Jersy.  1  Spencer,  324. 
And  Connecticut.  4  Day,  208.  Legislature  of  this  State  also, 
Laws,  1818;  page  45,  §4  ;  page  119,  §5  ;  Private  Acts,  1827,  p. 
27,  §1  ;  Private  Acts,  1833,  p.  81,  §11  ;  Wabash  and  Miss. 
Railroad  Co.,  Laws,  1835-6,d.  42,  §17;( Same  session  with  Canal 
bill,)p.  145  ;  Similar  Charters  in  Laws  of  1834,  1835,&1836-7. 
Also  in  the  only  two  Canal  Acts  ever  passed.  Beardston  and 
Sangamon  Canal  Co.,  Laws,  1835-6,  p.  100, §10.  Same  session. 
Rock  River  Rapids  Canal  Co.,  Laws,  1845,  p.  237,  §4. 

Where  provision  is  omitted,  the  charge  is  upon  the  Counties. 
King  -y.  Inhabitants  of  Berkshire,  2  East,  342  ;  Walesbury  v. 
Clark,  4  Day,  208  ;  City  of  Lowell  v.  Proprietors  of  Locks  and 
Canals,  &c.,  7  Metcalf,  1  ;  answer  case  in  1  Gill.,  222  ;  Kyle  z). 
Auburn  &  Rochester  R.  R.  Co.,  2  Barbour,  Ch.  Rep.  ,489.  This 
principle  recognized.     LaAvs,  1845,  p.  90,  §21. 

County  of  La  Salle  benefited  by  the  Canal  and  ought  to  bear 
the  charge.  The  right  of  Way  for  the  construction  of  the  Canal 
was  granted  prior  to  the  establishment  of  the  roads  obstructed, 
and  the  County  is  bound  to  erept  the  bridges.  3  U.  S.  Stat,  at 
large,  659  ;  3  Story's  Laws,  183  &  2062  ;  4  ibid,  244,  c.  51  ; 
4  ibid  ;4  ibid,  662,  c.  87. 
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County  Court  no  power  to  lay  out  a  highway  under  such  cir- 
cumstances. Barbour  2).  Andover,  8  N.  H.  R.,  398  ;  Laws  1835, 
p.  138,  §32. 

This  grant  accepted  by  Illinois  Legis.  Laws,  1829,  p.  17,  §  10. 
Presumption  in  favor  of  Location  and  Survey.  Laws  1829,  p.  15, 
§5  ;  8  Humph.,  110.  Right  of  way  reserved  by  State.  Laws  1831, 
p.  43,  §11  ;  Laws,  1837,  p.  42,  §10  ;  Reserved  by  Act  of  Con- 
gress, 13  Pet.,  513. 

The  survey,  location,  construction,  and  completion  of  canal, 
worked  an  extinguishment  or  discontinuance  of  the  Highways 
in  controversy.  Power  of  the  Legislature  adequate.  6  How.  U.  S. 
Rep.,  507  ;  11  Verm.,  198  ;  4  Pick.,  463  ;  2  Peters.,  245;  4 
Humph.,  315  ;  2  N.  H.  23-5  ;  10  Eng.  C.  L.,  413. 

Roads  have  been  repeatedly  discontinued  in  this  State  by 
Legislature  and  county  courts.  Ample  power  in  Canal  Trus- 
tees to  discontinue.  Laws,  1829,  p.  17.  §10  ;  Laws,  1831,  p. 
43,  §11  ;  Laws,  1835,  p.  225,  §21&22  ;  Laws,  1836,  p.  148,  §21 
&  22.  Trustees  have  same  power.  Laws,  1842,  p.  56,  §10  ; 
Laws,  1845,  p.  31,  §1.     These   Laws  to  be  liberally  construed. 

4  Blackf.,  505  ;  17  Conn.  46-23  ;  23  Pick.,  49  ;  9  Metcalf,  553. 
The  location,  survey,  and  completion  of  canal  worked  a  dis- 
continuance. 11  Verm.,  198  ;  17  Conn.,  463  ;  14  Pick.,  279, 
280  ;  12  Peters.,  97.  Not  sufficient  facts  shown  in  mandamus  to 
justify  the  judgment   awarding  peremptory  writ.  7  East.,  345  ; 

5  Eng.,  C.  L.  R.,  266  ;  10  Wend.,  26  ;  25  Main,  333  ;  51  Eng. 
C.  L.  R.  898.  It  does  not  show  a  legal  Highway.  User  inter- 
rupted by  State  in  surveying  and  constructing  canal.  Road  of 
1835,  no  width  given.  Laws,  1835,  p.  131  §9  ;  5  Blackf.,  462, 
1-4  Ohio,  613  ;  Laws  1845,  p.  89,  §21.  Liability  of  Canal 
Trustees  not  shown.  3  Iredell,  411  ;  1  Hawkins,  P.  C,  705  :4 
Iredell,  16  ;  1  Harrison,  222  ;lGreen,  314  ;  6  Burr.,  2700  ;'  3 
Chitty  C.  Law,  594-5.  Does  not  show  a  fund  provided  by  law 
for  the  erection.  1  Gilm.,  570-1  ;  7  Mass.,  187-8  ;  7  Wend,. 
476-7  ;  1-4  Ohio  Cond.,  268  ;  6-7  Ohio  Cond.,192.  Precise 
place  where  bridge  to  be  erected  not  designated.  County  of  La 
Salle  ought  to  have  been  relators.  25  Main.,  291  ;  16  Pick., 
105-6  ;  11  111.,  202  ;  19  Wend.,  56.  Mandamus  will  not  lie,  right 
not  legal.  12  John.,  414  ;19Wend.,  56  ;  5  Wend.,  122  ;  9  S.  & 
M.,  90.  The  rule  is  different  where  a  way  is  obstructed  by  a 
private  Corporation.     Trenton  Water  Power  Co.,  1  Spencer,  659  ; 
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Leopold  V.  C.  &  0.  Canal  Co.,  1  Gill.  222  ;  King  v.  Inhabitants 
of  Lindsey,  14  East,  317. 

N.  H.  Purple  &  J.  V.  A.  Hoes,   for  Defts  in  Error. 

It  it  doubted  whether  a  party  in  contempt  is  entitled  to  a  writ 
of  error.  Mandamus  is  proper  where  the  law  has  established 
no  specific  remedy,  and  where  in  justice  and  good  government 
there  ought  to  be  one.  Bacon's  Ab.,  418  ;  1  Cowen,  423.  The 
highway  is  a  public  easement,  the  legal  right  vesting  in  the  peo- 
ple, and  any  one  may  enforce  and  obtain  a  mandamus  in  such  a 
matter.  People  ex  rel.  Case  et  al.  t--.,  Collins.  19  Wend.,  64.  In 
the  case  at  bar,  mandamus  is  the  proper  and  appropriate  remedy. 
19  Vv^'end.,  56.  The  Canal  Trustees  had  no  right  in  cutting  their 
canal  across  this  highway,  utterly  to  destroy  it  ;  and  are  bound 
to  unite,  for  the  public  accommodation,  the  highway  thereby 
divided,  by  a  reasonably  convenient  thoroughfare  over  or  under 
their  canal.  Leopold  v.  Chesapeak  &  Ohio  Canal  Co.,  1  Gil., 
222.  The  case  of  Leopold  y.Cheaspeak  &  Ohio  Canal  Company, 
1  Gill,  229,  was  decided  upon  the  Charter  granted  by  State  of 
Maryland,  in  1823.  See  Laws  Maryland,  1823,  p.  85.  This  law 
contains  no  provision  requiring  Company  to  build  Bridges. 

The  road  laws  of  this  State  in  force  at  the  time  of  authorizing 
the  constructing  of  this  canal,  and  those  passed  since,  point  out 
the  method  of  vacating  roads,  and  prohibit  the  obstruction  of 
those  established  by  "placing  any  obstruction  therein,"  or  "dig- 
ging any  ditch  across  the  same."  Laws,  1835,  §2,  8.  This 
is  in  reply  to  the  reference  on  the  other  side.  To  the  laws  author- 
izing the  Companies  to  take  "  lands,  &c."  The  ditch  is  as  good 
as  those   laws. 

Tbe  legislature  did  not  intend,  in  authorizing  the  construction 
and  its  numerous  feeders,  to  repeal  the  Road  I^aws,  or  authorize 
the  entire  destruction  of  the  numerous  highways  which  must 
necessarily  be  crossed  by  them  or  they  would  have  provided  some 
remedy.  Nor  could  they  have  intended  to  have  imposed  the 
heavy  burthen  of  uniting  the  several  highways  thus  divided,  upoo 
the  people  of  the  counties  or  districts  in  which  they  may  chance 
to  be.  The  most  the  Legislature  could  have  intended  was  to  so 
far  modify  the  Road  Laws  as  to  authorize  the  canal  to  intersect 
the  roeds  ;  the  public  to  be  accommodated  by  a  passage  way  over 
or  under  the  canal  to  be  provided  by   the  canal  authorities. 
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That  the  Canal  Trustees  understood  the  law  as  requiring  the 
erection  of  bridges  by  them,  is  a  matter  of  public  notoriety  deemed 
proper  to  be  referred  to  in  presenting  the  case  to  the  court.  They 
have  constructed  bridges  at  nearly  every  point  where  the  canal 
or  its  feeders  intersect  a  highway,  and  are  now  maintaining  them 
at  the  costs  of  the  canal  fund.  Will  the  court  discharge  them 
from  either  building  others  where  they  have  refused  or  neglected 
to  build  them,  and  where  highways  have  been  regularly  estab- 
lished, and  where  the  public  accom.niodation  requires  them. 

The  writ  in  this  case  is  not  substantially  defective.  The  case 
referred  to  on  the  other  side,  (10  Wend.,  25,  )  does  not  sustain 
the  position  that  it  is  assumed  to.  The  writ  in  this  case  contains 
all  that  is  material.  The  command  to  do  the  particular  thing 
required  to  be  done,  and  the  reason  why  "  the  canal  at  that  point 
obstructing  the  public  highways,  "  no  reference  to  affidavits  on  file 
to  help  it  out  as  in  the  case  referred  to.  Bui  admitting  the  writ  to 
be  defective,  as  is  alleged.  The  parties  have  appeared,  if  that  is 
necessary,  it  doesnotappear  to  be,  and  the  peremptory  writ  has 
been  awarded,  and  it  is  therefore  now  too  late  to  take  exception 
to  the  writ.     10  Wend.,  25. 

The  only  question  now  for  the  court  to  determine  is,  whether 
there  was  sufficient  appearing  upon  the  record,  (10  Wend.,  33,  )  to 
authorize  the  court  to  award  the  peremptory  writ. 

Treat,  C.  J.  This  was  a  proceeding  by  mandamus  to  com- 
pel the  trustees  of  the  Illinois  and  Michigan  Canal,  to  erect  a 
bridge  over  the  canal  in  La  Salle  county.  Upon  a  petition  and 
accompanying  papers,  the  Circuit  Court  directed  an  alternative 
mandamus  to  issue.  The  writ,  after  reciting  the  term  of  the 
Court  anxi  the  names  of  the  parties,  proceeded  to  state  that  the 
Court  ''  did  order  that  an  alternative  mandamus  issue  out  of  said 
Court,  directed  to  and  commanding  the  said  trustees,  that  imme- 
diately upon  the  receipt  of  said  writ,  they  cause  a  bridge  of  suit- 
able dimensions  to  be  built  over  the  Illinois  and  Michigan  Canal, 
at  the  centre  east  and  west  of  section  ten,  township  thirty- three 
north,  of  range  three  east  of  thej;hivd  principal  meridian,  in  said 
county,  the  said  canal  at  that  point  obstructing  a  public  high- 
way ;  or  that  they  show  cause  to  the  contrary,  before  our  said 
Circuit  Court.  Now,  therefore,  we,  being  willing  that  full  and 
Boeedy  justice  be  done  in  this  behalf,  as  it  is  just,  command  you, 
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the  said  Trustees,  that  immediately  after  the  receipt  of  this  writ, 
you  cause  the  said  bridge  to  be  built,  or  that  you  show  cause  to 
the  contrary,"  &c.  The  writ  was  served  on  the  Trustees,  but 
they  failed  to  make  any  return  thereto,  and  the  Court  awarded 
a  peremptory  mandamus.  The  Trustees  sued  out  a  writ  of  error 
from  this  Court. 

It  is  insisted,  that  the  alternative  mandamus  is  too  defective 
to  sustain  the  judgment.  An  alternative  mandamus  becomes 
the  foundation  of  all  the  subsequent  proceedings  in  the  case.  It 
answers  the  same  purpose  as  the  declaration  in  ordinary  actions. 
It  mast  show  on  its  face  a  clear  right  to  the  relief  demanded  by 
the  relator.  He  must  distinctly  set  forth  all  the  material  facts 
on  which  he  relies,  so  that  the  same  may  be  admitted  or  tra- 
versed. The  defendant  is  called  upon  to  perform  the  particular 
act  sought  to  be  enforced,  or,  by  a  return,  deny  the  facts  alleged 
in  the  Avrit,  or  state  other  matters  sufficient  to  defeat  the  relator's 
application.  He  is  not  required  to  answer  the  petition  on  which 
the  writ  is  ordered.  This  is  the  well  established  practice  in  the 
proceeding  by  mandamus.  The  King  7).  The  Bishop  of  Oxford, 
7  East,  345  ;  The  King  •«.  The  Margate  Pier  Company,  3  Barne- 
well  &  Alderson,  220  ;  Clarke  v.  The  Company  of  Proprietors, 
6  Adolplus  &  Ellis,  N.  S.,  898  ;  The  Commercial  Bank  u.  The 
Canal  Commissioners,  10  Wendell,  26  ;  The  State  v.  Jones,  1 
Iredell,  129  ;  Hoxie  v.  The  County  Commissioners,  25  Maine, 
833  ;  The  People  y.  Ransom,  2  Comstock,  490. 

In  this  case,  the  alternative  mandamus  is  fatally  defective. 
It  does  not  set  forth  the  facts  on  which  the  relators  rely.  It 
does  not  apprise  the  defendants  of  the  grounds  upon  which  the 
remedy  is  sought.  They  are  not  permitted  to  traverse  a  certain 
state  of  facts,  or  admit  the  same  to  be  true,  and  setup  new  mat- 
ter in  avoidance.  The  writ  simply  commands  them  to  perform 
a  particular  act,  or  furnish  an  excuse  for  not  doing  it.  It  is  not 
sufficient  to  uphold  the  proceedings.  The  judgment  has  no 
basis  on  which  to  stand. 

The  usual  mode  of  taking  advantage  of  a  defective  alternative 
mandamus,  is  by  motion  to  qu^h.  And  that  may  be  the  only 
mode  of  reaching  mere  formal  defects.  But  objections  to  sub- 
stantial defects  may  be  raised  at  any  stage  of  the  proceedings. 
This  is  like  the  case  of  a  writ  of  error  brought  to  reverse  a  judg- 
ment entered  on  a  declaration  showing  no  cause  of  action ;  or 
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of,  a  conviction  on  an  indictment  that  does  not  charge  the   com- 
mission of    an  offence.     The  proceedings  fall   for  the  want  of  a 
proper  foundation  to  sustain  them.     The  following    cases    are  in 
point,  if  authorities  are  needed  in  support  of  so  plain  a  proposi- 
tion.    In  the  case  of   The  King  v.  Overseers  of  Mallet,  5  Mo- 
dern, 421,  the  writ  was  held  till  after  return  made.     In  the  King 
V.  The  Margate  Pier    Company,  supra,   the  defendants    were 
allowed  to  take  advantage  of  a  material  defect  in  the  writ,   after 
their  return  was  made.     In  Clarke  x.  The  Company  of  Proprie- 
tors, supra,  it  was  held  oj  the    Court    of   Exchequer,    that,  on 
demurrer  to  a  traverse  of  the  return  to  an  alternative  mandamus, 
the  defendant  might  impeach  the   validity   of  the  Avrit.     In  the 
case  of   The  Commercial  Bank   «.   The  Canal    Commissioners, 
supra,  a  demurrer  to  the  return  was  carried  back   and  sustained 
to  the  writ. 

It  is  not  necessary  to  express    an  opinion    on   the  question, 
whether    the   Trustees   are   bound   to    construct    and    maintain 
bridges  across  the  canal. 

The  judgment  must  be  reversed,  with  costs,  against  the  relators. 

Judgment  reversed. 


»^  ^-^  » 


Susan  P.  Ends,  e/a/.,  Pltffs  in  Error,  v.  Jabez  Capps,  Deft 
in  Error. 

ERROR  TO  SAIiiGAMON. 

Neither  a  dcftuilt,  nor  a  decree^r-o  confesso,  can  be  taken  against  an  infant.  A 
guardian  adlitem6\\o\x\d  be  appointed,  who  should  tile  an  answer,  alter  which 
the  complaiiiuut  must  make  lull  proof,  whether  the  answer  tiled  admits  or 
denies  the  allegations  of  the  bill. 

In  chancery,  as  at  law,  a  decree  jointly  binding  on  several  defendants,  so  that 
each  is  liable  for  the  whole,  if  reversed  at  all  must  lie  reversed  as  to  all  ;  but 
where  a  decree  in  form  is  joint,  but  is  several  in  its  effect,  it  must  be  reversed 
as  to  apart  of  the  defendants. 

This  was  a  bill  in  chancery  filed  by  Capps  against  the  plain- 
tiffs in  error  and  others.  The  bill  charges  that  Capps  had  an 
equitable  interest  in  certain  lands,  which  Pascal  P.  Enos  held  as 
trustee  for  one  Moore,  and  of  which  he  died  seized.  That  Moore 
and  the  heirs  of  Enos,  are  combining,  &c.,  to   deprive    Capps  of 
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the  hmd.  P.  P,  Enos  deceased,  and  left  a  widow  and  several 
children,  who  were  all  made  parties. 

This  writ  o£  error  is  prosecuted  by  Susan  P.  Enos  and  Julia 
R.  Enos,  who  are  respectively  under  the  age  of  twenty-one  years, 
acting  by  Pascal  P.  Enos  the  younger,  as  their  next  friend. 

The  decree  sought  to  be  reversed,  was  rendered  by  Ford, 
Judge,  at  September  term,  1836. 

Lincoln  k  Herndon,  for  Pltfifs  in  Error. 

S.  T.  Logan,  for  Deft  in  Error. 

Treat,  C.  J.  This  was  a  suit  in  chancery  brought  in  1834, 
by  Jabez  Capps  against  John  Moore,  William  S.  Hamilton, 
Salome  Enos,  widow  of  Pascal  P.  Enos,  deceased,  and  P.  P. 
Enos,  Z.  A.  Enos,  M.  M.  Enos,  S.  P.  Enos,  and  J.  R.  Enos,  his 
heiis  at  law.  The  heirs  were  then  all  minors.  The  bill  set  up 
an  equitable  title  in  the  complainant  to  a  tract  of  land,  of  which 
Pascal  P.  Enos  died  seized ;  and  it  contained  a  prayer  that  the 
heirs  might  be  required  to  convey  the  legal  state  to  the  com- 
plainant. Process  was  served  on  all  of  the  defendants  except 
Z.  A.  Enos,  S.  P.  Enos,  and  J.  R.  Enos.  At  the  October  term, 
1835,  Salome  Enos  was  appointed  guardian  ad  litem  for  the 
infant  defendants  ;  and  at  the  September  term,  1836,  the  bill 
was  taken  for  confessed  against  all  of  the  defendants,  and  a 
decree  entered  requiring  Salome  Enos  to  convey  to  the  com- 
plainant all  of  the  interest  of  the  heirs  in  the  land.  In  1847,  a 
writ  of  error  for  the  reversal  of  the  decree  was  sued  out  in  the 
name  of  all  of  the  defendants.  The  complainant  pleaded,  that 
more  than  five  yea^rs  had  elapsed  between  the  entering  of  the 
decree,  and  the  suing  out  of  the  writ  of  error  ;  to  which  the 
defendants  replied,  that  two  of  the  heirs  were  still  infants,  and 
within  the  saving  clause  of  the  statute.  This  Court  sustained 
a  demurrer  to  the  replication,  and  dismissed  the  writ  of  error. 
The  decision  was  put  on  the  ground,  that  as  any  one  or  more  of 
the  defendants  might  under  our  statute  have  removed  the  case 
into  the  Supreme  Court  by  appeal  or  writ  of  error,  and  as  some 
of  them  had  lost  their  right  to  do  so  by  lapse  of  time,  they  should 
not  be  permitted  to  avail  themselves  of  the  non-age  of  their 
co-defendants,  to  accomplish   indirectly  what  the  law  would  not 
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allow"rtliem  to  do  directly.  See  4  Gilman,  315,  .  This  writ  of 
error  is  prosecuted  by  S.  P.  Enos,  and  J.  R.  Enos,  who  are  still 
minors,  and  within  the  protection  of  the  statute. 

The  decree  was  unquestionably  erroneous.  No  answer  was 
ever  filed  by  the  guardian  ad  litem  nor  was  any  proof  introduced 
to  sustain  the  averment  of  the  bill.  Neither  a  default,  nor  a 
decree  pro  confesso  can  be  taken  against  an  infant  defendant. 
There  must  be  a  guardian. acf  litem  appointed  for  him,  and  the 
guardian  must  file  an  answer ;  and  the  complainant  must  then 
make  full  proof  of  his  right  to  the  relief  claimed.  Even  where 
the  answer  of  the  guardian  admits  the  bill  to  be  true,  the  com- 
plainant must  prove  the  truth  of  its  allegations  with  the  same 
strictness,  as  if  the  answer  had  interposed  a  direct  and  positive 
denial.  McClay  ?).  Norris,  4  Gilman,  370  ;  Hough  v.  Doyle,  8 
Blackford,  300.  The  decree,  then,  as  to  the  present  plaintiffs  in 
error  cannot  be  sustained. 

The  only  remaining  question  is,  whether  the  decree  must  be 
wholly  reversed,  or  only  so  much  thereof  as  relates  to  the  plain- 
tiffs in  error.  At  laAV,  it  is  well  settled  that  a  judgment  against 
several  defendants  cannot  be  reversed  as  to  one,  and  affirmed  as 
to  the  others:  The  judgment  is  an  entire  thing,  and  must  be 
affirmed  or  reversed  in  toto.  It  is  jointly  binding  on  all  of  the 
defendants.  Each  is  individually  liable  for  its  full  payment. 
Where  the  same  reasons  apply  to  a  decree  in  chancery,  the  same 
rule  must  be  held  applicable.  A  joint  decree  against  several 
defendants  for  the  payment  of  a  particular  sum  of  money,  is 
undoubtedly  a  decree  of  that  character.  In  such  case,  each 
defendant  is  personally  liable  for  the  performance  of  the  entire 
decree.  He  cannot  discharge  himself  from  responsibility,  by  the 
payment  of  his  aliquot  share.  If  erroneous,  the  decree  must  be 
wholly  reversed  at  the  instance  of  a  party  bound  to  perform  it. 
But  the  decree  in  the  present  case  is  not  of  such  a  character. 
The  land  in  question  descended  to  the  heirs  as  tenants  in  com- 
mon. On  the  death  of  their  ancestor,  each  became  seized  of  an 
undivided  fifth  part  thereof.  Although  their  title  was  derived 
from  the  common  source,  each  held  a  several  and  distinct  estate  in 
the  land,  which  he  could  dispose  of  without  the  assent  or  con- 
currence of  the  other  tenants  in  common.  Each  could  maintain 
ejectment  for  the  recovery  of  his  portion.  He  could  alien  the 
same,    and  thereby  make  his  grantee  a  tenant  in  common  with 
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the  other  heirs.  Under  this  decree  he  could  release  himself 
from  all  responsibility,  by  a  conveyance  of  his  interest  to  the 
complainant.  He  might  thus,  as  respects  himself,  fully  satisfy 
the  decree  ;  and  at  the  same  time  leave  it  in  full  force  and  effect 
as  to  his  co-defendants.  The  decree,  although  in  form  a  joint 
decree  against  the  heirs,  is  in  fact  but  a  several  decree  against 
each  of  them.  It  establishes  no  joint  liability.  It  operates  only 
on  the  separate  estates  of  each  of  the  heirs.  There  is  no  more 
difficulty  in  reversing  this  decree  as  to  the  plaintiffs  in  error,  and 
leaving  it  in  full  operation  against  the  defendants  who  are  barred 
by  the  lapse  of  time  from  reversing  it,  than  there  is  in  reversing 
a  distinct  part  of  a  decree,  and  affirming  another  portion  having 
no  necessary  connection  with  the  part  reversed.  ( a  )In  ihe  opinion 
of  the  court,  the  decree  should  only  be  reversed  as  to  the  plain- 
tiffs in  error.  They  cannot  complain  of  such  a  course.  Their 
interests  will  not  in  any  manner  be  affected  by  a  partial  reversal 
of  the  decree.  It  will  leave  the  complainant  a  tenant  in  common 
with  them,  in  the  place  of  the  other  heirs.  To  this  they  cannot 
object,  for  if  the  decree  should  be  wholly  reversed,  the  other 
heirs  might  immediately,  and  without  their  consent,  put  the 
complainant  in  the  same  position,  by  a  conveyance  of  their 
portions  to  him.  This  decision  will  be  in  strict  conformity  to 
the  well  established  practice  in  cases  of  appeals  from  decrees  in 
chancery — an  appeal  being  the  only  mode,  in  the  absence  of 
statutory  regulation,  of  reviewing  proceedings  in  chancery 
before  a  superior  tribunal.  A  party  aggrieved  by  one  part  of  a 
decree  cannot,  by  appeal,  call  in  question  another  part  of  the 
decree  in  which  he  is  not  interested,  although  the  terms  of  the 
appeal  maybe  broad  enough  to  embrace  it.  Cuyler  v.  Moreland, 
6  Paige,  273  ;  Hoxie  v.  Van  Shaick,  7  Paige,  221.  Nor  can  a 
defendant,  who  does  not  join  in  an  appeal,  have  the  benefit 
thereof,  even  though  the  result  of  it  may  show  that  the  decree 
was  erroneous,  as  well  against  him  as  the  appellant.  1  Bar- 
bour's Ch.  Prac,  395  ;  3  Daniels'  Ch.  Prac,  124. 

So  much    of  the  decree  of  the  circuit  court  as  relates  to  the 
plaintiff  in  error  is  reversed,  with  costs. 

Decree  reversed. 

(a)    Hayes  TS.  Thomas ,  Beech .  Brecse.  E.  180  ;  Moore  vs.  Capps,  4  GU.  R.  316. 
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Joshua  W.    Jones,  Pltff   in  Error,  v.  The  People,  Defta  in 
Error. 

ERROR  TO  SCOTT. 

In  a  trial  for  larceny,  if  the  Court  instruct  that  possession  of  property  recently 
stolen,  is  prima  facie  evidence  of  guilt,  it  is  wrong  to  refuse  an  instruction, 
based  upon  the  hypothesis  that  the  accused  had  fairly  acquired  the  property 
by  purchase,     (a) 

Jones  was  indicted  for  larceny  at  the  Sept.  T  erm,  1848,  of  the 
Green  Circuit  Court,  and  obtained  a  change  of  venue  to  Scott 
county.  At  the  September  Term,  1849,  of  the  Scott  Circuit 
Court,  Jones  was  tried  and  convicted.  After  hearing  a  motion  for 
a  new  trial,  and  overruling  the  same,  the  Court  sentenced  Jones 
to  one  year  in  the  Penitentiary. 

Jones  brings  the  cause  to  this  Court,  by  writ  or  error. 

W.  I.  Ferguson,  and  M.  McConnel,  for  Pltff  in  Error. 

D.  B.  Campbell,  District  Att'y,  for  the  People. 

Treat,    C.   J.     The   plaintiff  in   error  was    convicted  on  an 
indictment  for  larceny.     On  the  trial,  the  Court,  at  the  instance 
of  the  prosecution,  instructed  the  jury  that  "   possession  of  pro- 
erty,  recently  stolen,  is  prima  facie  evidence  of  the  guilt  of  ttie 
possessor,  unless  he  shall  make  a  satisfactory   and   uncontradict- 
ory  account  of  how  he  obtained  the  possession.  "     The  Court  de- 
clined to  give  the  following  instruction,  demanded  by  the  prison- 
er :  "  If  the  jury  believe,  from  the  evidence,  that   the  defendant 
bought  the  property,  and  paid  for  it  in  the  city  of  Springfield,  and 
this  purchase  was  open  and  public,    unconnected   with    any  sus- 
picious circumstances  of  guilt,  that  is  a  satisfactory    account  of 
his  possession  of  the  property,  and  removes  all   presumption  of 
guilt,  growing  out  of  his  possession  thereof."  The  refusal  to  give 
this  instruction  is  assigned  for  error. 

The  instruction  is  subject  to  no  just  exception.  It  asserts  a 
correct  legal  proposition,  and  the  Court  erred  in  refusing  it.  It 
is  manifest,  from  the  circumstances  of  the  case,  that  the  refusal 
of  the  Court  to  give  the  instruction,  may  have  materially  preju- 
diced the  prisoner.  The  Court  had  already  in  effect,  instructed 
the  jurj;  that,  if  the  property  was  found  -n  the  possession  of  the 
prisoner  soon  after  it  was  stolen,  a.  prim  afacii;   case  was  mad^ 

(a)     Coakwright  vs.  People,  35111.  R. 204. 
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against  him,  and  he  was  bound,  in  order  to  discharge  himself,  to 
show  satisfactorily  how  he  obtained  the   possession. 

The  instruction  in  question,  supposed  a  state  of  case,  which 
fully  repelled  any  presumption  arising  from  the  mere  fact  that 
the  property  wae  found  in  the  possession  of  the  prisoner.  It 
was  based  on  the  hypothesis  that  he  had  fairly  acquired  the 
property  by  purchase.  If  it  came  into  his  hands  in  that  way,  the 
subsequent  po?'ession  was  entirely  consistent  with  his  innocence. 

The  refusal  of  the  Court  to  give  the  instruction,  may  have  left 
the  impression  on  the  minds  of  the  jury,  that  the  facts  indicated 
therein,  if  appearing  in  evidence,  were  not  sufficient  to  overcome 
the  presumption  of  guilt,  resulting  from  the  possession  of  the 
property. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Judgment  reversed. 


Elizabeth  Hamilton,  et  al.,  Pltffs  in  Error,  v.  Winthrop  C. 
Oilman,  et  al.,  Defts  in  Error. 

ERROR  TO  Sangamon. 

A  decree  cannot  be  entered  agaLnst  infants ,  without  proof  to  sustain  the  case. 

This  was  a  bill  ag^ainst  parties,  some  of  whom  were  infants. 
No  proof  was  taken  in  support  of  the  bill. 

Caton,  J.  This  record  does  not  show  that  any  evidence 
was  before  the  Court,  to  sustain  the  case  made  in  the  bill.  With- 
out such  proof,  no  decree  could  be  entered,  especially  as  against 
the  infant,  Defendant. 

The  decree  is  reversed,  and  the  suit  remanded,  with  leave  to 
the  Complainants,  to  amend  their  bill. 

Decree  reversed. 
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Jonathan  Prior,  Pltff  in  Error,    v.  Joseph  White,   Deft  in 
Error. 

ERROR  TO  HANCOCK, 

Parties  may  stipulate  in  a  chattel  mortgage  in  such  way  as  to  limit  or  qualify 
theri3:ht  of  possession  and  use  in  the  mortgagor,  so  as  more  effectually  to  se- 
cure the  mortgagee. 

Notes  maybe  given  after  the  execution  of  a  chattel  mortgage,  for  a  pre-exist- 
ing debt,  without  vitiating  the  transaction. 

The  declaration  of  a  mortgagor  as  to  his  intention  in  executing  the  mortgage, 
unless  knowledge  of  them  is  brought  home  to  the  mortgagee, are  inadmissible 
in  evidence,  and  his  connection  with  them  must  first  be  shown,  beibre  they 
can  be  offered  in  testimony.    {«) 

It  is  not  error  to  refuse  an  instruction,  wlien  another  instruction  is  given, 
whereby  the  party  asking  it.  has  the  full  benefit  of  the  law  as  api)licable  to 
the  conduct  of  the  parties  connected  with  the  transaction. 

If  evidence  is  admitted,  competent  for  one  purpose,  which  may  have  an  im- 
proper eflect,  the  party  aggrieved,  should  ask  an  instruction  explainingits 
legitimate  effect ;  and  then  the  views  of  the  Court,  admitting  the  testimony, 
may  be  canvassed. 

This  was  a  trial  of  the  right  of  property,  before  a  Justice  of  the 
Peace  of  Hancock  County.  White  was  the  claimant  under  a 
chattel  mortgage  from  Daniel  Prentiss.  Prior  claimed  the  prop- 
erty by  virtue  of  an  execution  in  his  favor,  against  Prentiss.  The 
cause  was  taken  to  the  Circuit  Court  of  Hancock  Countv,  and 
was  tried  before  Minshall,  Judge,  and' a  jury  at  September  Term, 
1850,  when  a  verdict  and  judgment  were  rendered  for  the  com- 
plainant, White.  Prior,  by  writ  of  error,  brings  the  cause  to 
the  (Supreme  Court,  and  assigns  for  error,  the  admitting  of  the 
chattel  mortgage,  the  notes  and  notice  on  the  trial  in  the  cir- 
cuit court,  the  refusal  of  proof  of  the  declarations  of  Prentiss, 
giving  improper  instructions,  and  refusing  to  give  instructions 
asked  for  by  claimant. 

White  introduced  a  chattel  mortgage  for  the  goods  in  contro- 
versy, dated  and  acknowledged  April  25,  1850,  recorded  April 
27,  executed  by  Prentiss,  to  him,  with  these  recitals  and  con- 
ditions : 

1.  Provided,  &c. ,  that  if  the  said  Prentiss  shall  well  and  truly 
pay,  &c.,  to  the  said  Joseph  White,  the  sum  of  $200,  according  to 
the  tenor  of  3  several  promissory  notes,  bearing  even  date  here- 
with, and  payable  in  manner  following,  to  wit:  One  for  $80, 
payable  in  two  years,  &c.,  with  interest,  &c.,  then  this  mortgage 
to  be  void,  &c. 

2.  A  stipulation  in  the  usual  form,  that  Prentiss  should  retain 
possession,  &c. 

(a)    Rust  vs .  Mansfield.  25  lU.  R.  3^8  ;  Myers  vs.   Khizie.  26  ID  .  R.  37  ;  Hessing  ve. 
McCloskey,  37  Ul.  353  ;  Miner  vs.  Philhps,  ni  42 IH.  R.  130. 


262  SPRINGFIELD, 


Prior  V.  White. 


3.  But  if  the  same,  or  any  part  thereof,  shall  be  attached  or 
claimed  by  any  other  person  or  persons,  at  any  time  before  pay- 
ment, or  the  said  Daniel  Prentiss  shall  attempt  to  sell  the  same, 
without  the  authority  and  permission  of  the  said  Joseph  White, 
or  his  assigns,  in  writing  expressed,  then  it  shall  and  may  be  law- 
ful for  the  said  Joseph  White,  or  his  assigns,  to  take  immediate 
and  full  possession  of  the  whole  of  said  goods  and  chattels,  to  his 
and  their  own  use,  &c. 

The  mortgage  was  properly  entered  on  the  Justice's  docket. 
Three  notes  under  the  mortgage,  were  also  offered  in  evidence. 
Claimant  proved  by  the  constable,  a  seizure  under  the  execution 
of  a  portion  of  the  property  described  in  the  mortgage,  found  in 
the  possession  of  Prentiss.  White  also  introduced  a  notice  from 
him  to  the  constable,  that  he,  White,  claimed  the  property  seized 
upon,  by  virtue    of  his  mortgage. 

Prior  offered  proof,  as  to  the  declarations  of  Prentiss,  in  refer- 
ence to  his  object  in  mortgaging  his  property,  &c.,  and  also,  that 
the  notes  produced  on  the  trial  in  the  circuit  court,  were  differ- 
ent from  those  produced  on  the  tiial  before  the  Justice  of  the 
Peace. 

R.  S.  Blackwell,  Williams  &  Lawrence,  for  Pltff  in  Error. 

Browning  &  Bushnell,  for  Deft  in  Error. 

Catoit,  J.  It  has  been  held,  that  in  case  of  a  chattel  mort- 
gage, when  under  a  provision  in  the  mortgage,  the  mortgagor 
retains  the  possession  and  use  of  the  property,  he  has  such  a 
legal  interest  in  the  property  as  may  be  seized  and  sold  on  an 
execution  against  him — the  purchaser  under  the  execution 
succeeding  to  all  the  rights  of  the  mortgagor,  and  no  more. 
Bailey  vs.  Burton,  8  Wendall,  p.  347.(a)Where,  however, the  pos- 
session is  transferred  to  the  mortgagee,  then  the  mortgagor  has 
but  an  equitable  interest  in  the  chattel,  which  is  not  subject  to 
an  execution  at  law.     Marsh  v.  Lawrence,  4  Cowen,  461. 

In  this  State,  the  right  of  the  parties  to  stipulate  in  the  mort- 
gage, that  the  mortgagor  may  retain  the  possession  and  use  of 
the  property  for  a  certain  time,  is  secured  by  statute,  and  we 
can  see  no  reasonable  objection  to  allowing  the  parties  to  limit 
or  qualify  this  right  of  possession  and  use  in  the  mortgagor,  so 
as  more   effectually     to  protect  the  security  of  the  mortgagee,  as 

(o)    Beach  vs.  Derby,  19  ni.  R.  622  ;  Men-it  vs.  Nile  ,  26  111.  R.  282. 
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was  done  in  this  case.  The  provision  liere  is,  that  the  mortgag- 
or may  retain  the  possession  and  use  of  the  property ;  but  in 
case  the  chattels,  or  any  part  thereof  shall  be  attached  or  claim- 
ed by  any  other  person,  at  any  time  before  the  payment  of  the 
money  secured,  or  in  case  the  mortgagor  shall  attempt  to  sell 
them  without  the  consent  of  the  mortgagee,  then  the  latter  shall 
have  the  immediate  right  to  the  possession  of  the  whole  of  the 
said  chattels,  to  his  own  use.  We  cannot  perceive  how  this  can 
beheld  to  be  fraudulent,  as  against  the  policy  of  the  law,  or  in 
any  way  unreasonable.  So  long  as  the  property  is  liable  to  be 
taken  from  the  possession  of  the  mortgagor,  and  transferred  to 
that  of  a  stranger,  who  might  be  disposed  to  remove  it  beyond 
the  limits  of  the  state,  the  security  afforded  by  the  mortgage, 
to  say  the  least,  must  be  extremely  precarious.  This  is  a  con- 
tingency, against  which,  the  party  should  have  the  right  to  pro- 
tect himself.  If  he  allows  the  mortgagor  to  retain  possession  of 
the  goods,  the  parties  may  fix  the  limitation  of  that  possession, 
which  may  as  well  depend  upon  the  happening  of  an  event,  es- 
pecially when  that  event  may  affect  the  stability  of  the  secur- 
ity, as  upon  the  lapse  of  a  specified  period  of  time.  There  was 
no  error,  then,  in  admitting  the  mortgage  in  evidence. 

Nor  do  we  think  that  the  fact  that  the  notes  had  not  actually 
been  executed  at  the  time  of  the  making  of  the  mortgage,  but 
were  made  subsequently,  so  as  to  correspond  with  the  mortgage, 
rendered  the  transaction  fraudulent /^er  se.  This  was  undoubt- 
edly a  circumstance  tending  to  prove  fraud  ;  and,  as  such,  was 
properly  submitted  to  the  consideration  of  the  jury  ;  but  if,  as 
was  stated  in  the  claimant's  eighth  instruction,  the  mortgage  and 
notes  were  really  given  to  secure  a  bona  fide  pre-existing  debt, 
they  should  be  upheld  and  enforced.  The  cases  referred  to  in 
Connecticut,  were  not  at  all  parallel  with  this.  Those  were 
mortgages  upon  real  estate,  which  purported  to  secure  different 
liabilities  from  those  actually  existing  between  the  parties. 
Those  mortgages  were  postponed  to  subsequent  encumbrances, 
because  the  policy  of  their  recording  laws,  required  the  a  tual 
condition  of  the  title  to  real  estate  to  be  exhibited  upon  the  face 
of  the  conveyances,  and  spread  upon-the  public  records. 

In  our  apprehension,  the  most  important  question  in  this  case, 
is  presented  upon  the  decision  of  the  Circuit  Court,  in  ruling  out 
the  declarations  of  the  mortgagor,  made  prior  to  the  execution 
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of  the  mortgage.  We  stall  not  stop  to  review  all  of  the  de> 
cisions  referred  to,  and  which  have  been  examined  on  this  ques- 
tion, but  shall  content  ourselves  with  adverting  to  the  two  cases 
in  Massachusetts.  The  first  is  Clarke  v.  Wade,  12  Mass.  R,  438, 
where,  for  the  purpose  of  proving  a  deed  fraudulent,  the  declara- 
tions of  the  grantor,  made  before  and  subsequent  to  the  execu- 
tion of  the  deed,  where  offered  and  rejected  by  the  Court,  although 
the  grantor  had  since  died.  After  examining  the  question,  the 
Court  concludes  :  "Upon  the  reason  of  the  thing  itself,  as  well 
as  upon  authority,  we  are  all  of  opinion  that  the  evidence  in  the 
case  at  bar,  was  properly  rejected." 

In  that  case,  like  the  one  before  us,  there  was  no  evidence 
tending  to  connect  the  grantee  with  the  declarations  offered  to 
be  proved,  or  showing  that  he  was  cognizant  of  them  at  the  time 
he  took  the  conveyance.  This  is  a  case  directly  in  point,  sup- 
porting the  decision  below. 

On  the  other  side,  is  cited  the  case  of  Bridge  v.  Eggleson,  14 
Mass.  R.  244.  In  that  case,  several  conversations  of  the  grantor, 
made  before  the  conveyance,  tending  to  show  his  expected  in- 
solvency, were  proved.  At  one  of  these,  the  grantor  was  pres- 
ent, and  the  Court  said  :  "So  far  as  the  conversation  tended 
to  prove  the  insolvency  or  embarrassment  of  Goodwin,  before 
he  conveyed  his  estate,  we  think  the  evidence  proper.  The  fact 
was  essential  to  be  proved,  in  order  to  establish  a  motive  on  his 
part,  to  make  a  fraudulent  conveyance," 

This  case  does  not  profess  to  overrule  or  conflict  with  the  for- 
mer. In  speaking  of  that  case,  the  Court  said:  "This  decision 
does  not  establish  the  inadmissibility  of  declarations  made  before 
the  deed,  if  connected  with  evidence  of  knowledge  on  the  part 
of  the  grantee." 

Enough  has  been  quoted,  to  show  a  striking  distinction  which 
the  Court  took  between  those  two  cases  ;  and  the  same  distinc- 
tion exists  between  the  case  before  us,  and  the  one  relied  upon 
in  the  14th  Mass.  R.  Certainly  the  declarations  of  the  mortga- 
gor, not  made  at  the  time  of  the  execution  and  delivery  of  the 
mortgage,  or  in  the  presence  of  the  mortgagee,  and  not  relating 
to  the  title  of  the  property,  ought  not,  by  the  ordinary  rules  of 
law,  to  be  admitted  in  a  controversy  between  the  mortgagee  and 
a  third  person.  They  are  not  a  part  of  the  res  gesise  and  are  not 
icac'e     by   a   party  to  the  suit.     They  are  in  every  sense   of  the 
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word  hearsay  evidence.  Indeed,  they  are  made  by  a  party 
whose  interest  it  is  to  defeat  the  mortgage,  and  to  have  the  pro- 
perty applied  to  the  payment  of  a  judgment  against  him.  But 
it  is  said,  he  could  have  no  such  interest  or  object  before  the 
execution  of  the  mortgage.  This  may  not  be  so  ;  he  may  as 
well- anticipate  the  existence  of  such  an  interest  and  be  prompted 
by  the  same  object, before  the  execution  of  the  mortgage  as  after. 
Finding  himself  pressed  to  make  the  mortgage,  he  might  have 
the  same  motives  then,  to  make  declarations  which  would  tend 
to  defeat  it,  which  he  would  have  afterwards,  to  postpone  it  in 
favor  of  an  execution  against  him.  It  is  admitted  on  all  hands, 
that  such  declarations  are  not  evidence  against  the  mortgagee, 
unless  they  were  brought  to  his  knowledge  prior  to  the  execu- 
tion of  the  mortgage.  If  they  are  not  evidence  against  the  mort- 
gagee they  cannot  properly  be  admitted,  for  it  is  against  him 
alone  ;  and  to  prejudice  his  interests  that  they  are  offered.  If  a 
knowledge  of  a  fraudulent  intent  by  the  mortgagor,  is  brought 
home  to  the  mortgagee,  that  may  be  competent  evidence  against 
the  latter  as  tending  to  show  his  participation  in  the  fraudulent 
design.  Hearsay  evidence,  or  the  declarations  or  statements  of 
third  persons,  may  often  be  competent,  when  the  party  to  be 
affected  can  be  connected  with  them,  but  when  that  is  the  case, 
ic  is  not  competent  to  admit  them  till  such  connection  be  shown. 
It  will  not  do  to  say  that  it  was  the  absolute  right  of  the  party 
to  have  the  declarations  admitted,  and  then  if  he  did  not  connect 
the  claimant  with  them,  that  the  court  should  instruct  the  jury 
that  they  were  not  evidence  against  him.  In  this  case  there 
was  no  pretence  that  the  claimant  had  any  knowledge  of  these 
declarations,  or  that  he  had  the  least  intimation  of  any  fraudu- 
lent design  on  the  part  of  the  mortgagor.  Such  being  the  case 
had  the  evidence  been  admitted,  the  Court  would  have  been 
obliged  to  have  withdrawn  it  from  the  consideration  of  the  jury , 
and  we  all  know,  in  a  case  of  this  kind,  how  imperfect  security 
that  often  is,  against  the  pernicious  effect  which  such  evidence 
is  calculated  to  produce.  The  evidence  once  admitted  and  the 
mischief  is  done,  which  to  a  certain  extent  is  often  irreparable. 
In  this  case  it  was  of  no  avail  to  prove  that  the  mortgagor  was 
actuated  solely  by  fraudulent  motives,  unless  the  mortgagee  par- 
ticipated in  the  fraudulent  design.  Here  there  was  already,  at 
least,  as  much  evidence  of  fraud  on  the  part  of  the  former,  as  of 


266  SPRINGFIELD, 


Priori'.  White. 


the  latter,  and  of  what  avail  could  it  have  been  to  have  cumu- 
lated evidence  of  fraud  against  the  former,  so  long  as  there  was 
an  insufficiency,  as  the  jury  have  found  against  the  latter.  We 
are  of  opinion  that  the  legal  rights  of  the  party  were  not  preju- 
diced by  the  exclusion  of  his  testimony,  and  that  in  this  the 
Court  committed  no  error. 

We  do  not  think  the  judgment  should  be  reversed,  for  the 
error  assigned  upon  the  refusal  of  the  court  to  give  the  second 
instruction  asked  for  by  the  plaintiff  in  error.  The  principle  of 
law  which  is  there  alluded  to,  as  far  as  it  is  properly  applicable 
to  this  case,  is  more  accurately  stated  in  the  seventh  instruction 
for  the  plaintiff  in  error,  which  was  given  ;  so  that  the  party  had 
the  benefit  of  the  law,  as  applicable  to  the  conduct  of  the  parties 
at  the  time  of  the  execution  of  the  mortgage. 

It  was  not  denied  on  the  argument,  that  the  notice  which  was 
admitted,  might  be  competent  evidence  to  go  to  the  jury  for 
some  purpose,  but  then  it  was  insisted  that  the  party  claimed  for 
it  an  effect  to  which  it  was  not  entitled,  and  that  the  Court 
admitted  it  for  a  wrong  reason.  The  decision  of  the  Court  con- 
fiisted  in  the  admission  of  the  evidence,  and  it  is  with  that,  rather 
than  the  reason  for  the  decision,  which  we  are  now  to  consider. 
Had  the  party  anticipated  that  the  jury  would  allow  that  evi- 
dence an  improper  influence  or  effect,  it  was  the  right  of  the 
party  to  ask  an  instruction,  explaining  its  legitimtite  effect.  lu 
that  way  the  views  of  the  court  upon  that  evidence  might  pro- 
perly have  been  brought  before  this  Court  for  review. 

Upon  the  evidence,  we  do  not  think  a  new  trial  should  have 
been  granted.  There  were  undoubtedly  some  circumstances 
tending  to  show  that  the  mortgagor  designed  to  delay  his  other 
creditors,  but  still  it  may  well  have  been,  that  he  designed  to 
produce  that  result,  no  further  than  would  necessarily  follow 
from  his  securing  a  bona  fide  debt  due  to  White.  This  he  had  a 
right  to  do,  and  there  is  nothing  connected  with  the  claimant, 
showing  that  he  had  any  other  design  than  to  secure  his  own 
debt.  As  the  jury  found  that  the  transaction  was  an  honest  one 
we  are  not  disposed  to  disturb  their  verdict. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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The  County  of  Greene,  Pltffin  Error,  v.  Moses  0.  Bledsoe, 
Deft  in  Error. 

ERROR  TO  PIKE: 

Where  the  condition  of  a  bond  may  be  broken  by  tlie  omission  or  commission  of 
a  single  act,  the  breach  may  be  assigned  in  the  words  of  the  covenant,  l»ut  if 
it  may  be  broken  in  various  ways,  the  assignment  should  state  the  particular 
breach. 

Where  the  law  requires  a  public  agent,  to  take  security  in  real  estate  of  treble 
the  value  of  the  sum  loaned,  the  duty  is  answered,  if  he  has  availed  himself 
of  the  best  means  offoi'ming  a  correct  opinionof  the  value  of  the  property,  and 
believes  it  adequate. 

In  order  to  prove  a  breach  of  duty,  it  should  be  shown,  that  the  agent  did  not 
believe  the  security  adequate,  or  that  he  was  guilty  of  negligence  by  not  in- 
forming himself. 

An  appearance  and  cross-examination  of  witnesses  is  a  waiver  of  objection  to 
the  sufBcieucjr  of  notice. 

In  depositions,  it  is  not  indispensable  that  the  officer  taking  them,  .should  liter- 
ally follow  the  requirements  of  the  statute,  if  the  substance  of  the  law  is  com- 
plied with,    {a) 

This  was  an  action  upon  a  school  commissioner's  bond,  brought 
against  the  defendant  in  error.  The  declaration  contains  several 
counts  ;  in  the  first,  the  bond  is  set  out,  and  the  averment  that 
Bledsoe,  as  school  commissioner,  loaned  oneEakin  $1,232,  of 
the  school  fund  of  Greene  county,  on  mortgage  security,  and 
that  "  the  title  to  said  real  estate  was  not  clear,  unencumbered 
and  indisputable,  and  that  the  said  real  estate  was  not  in  value 
treble  the  amount  loaned,  as  aforesaid,  at  the  time  the  said  loan 
was  made,  nor  hath  been  since ;  that  proceedings  were  had 
by  the  successor  of  Bledsoe,  to  foreclose  the  mortgage  ;  that 
judgment  was  obtained  upon  the  bond  ;  that  executions  were 
issued,  and  the  whole  sum  realized  upon  the  executions  and  the 
sale  of  the  mortgaged  premises  was  but  $534  83  ;  and  so  the  plain- 
tiff says  that  the  said  Moses  0.  Bledsoe,  as  school  commissioner 
and  agent  for,  &c.,  hath  in  the  premises  forfeited  and  broken  the 
condition  of  his  said  bond,  contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided."  And  avers  loss  of  the  plaintiff 
in  the  premises  at  $2,000. 

The  second  count  avers  that  no  more  was  made,  because  Eakin 
had  not  any  unencumbered  real  property,  out  of  which  the  judg- 
ment could  be  satisfied  ;  arers  breach  of  condition  of  bond  con- 
trary to  the  form  of  the  statute,  in  this  that  Beldsoedid  not 
faithfully  loan  and  have  secured  the  sum  loaned,  as  required  by 
the  statute. 

The  third  count,  like  the  second, averring  that  the  Fi.  Fa.  was 

(a)    Goodrich  vs.  Hanson,  33  m.  R.  499. 
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returned,  no  property  found.  The  fourth  count,  same  as  third, 
averring  the  insolvency  of  Eakin  at  the  time  the  obligation  taken 
by  Beldsoe,  as  school  commissioner,   became  due. 

To  this  declaration  the  defendant  interposed  several  pleas, 
upon  which  issues  -were  joined,  viz.  :  That  he  did  not  unfaith- 
fully and  negligently  loan  the  |1,232. 

That  he  did  faithfully  loan  and  have  the  money  secured. 

That  he  had  settled  with  the  plaintiif,  and  fully  paid  and  sat- 
isfied the  plaintiff  all  that  was  due  and  owing. 

That  he  had  resigned  his  office,  delivered  over  his  books  and 
papers,  &c.,  to  plaintiff,  and  that  he  settled  with  the  plaintiff, 
reported  said  loan  and  mortgage  to  the  plaintiff,  which  was 
accepted  and  approved.     A  demurrer  to  this  plea  was  sustained. 

That  he  faithfully  performed  his  duties  as  school  commissioner 
in  loaning  the  money  ;  that  he  had  good  reason  to  believe,  and 
did  believe  that  the  mortgaged  property  was  worth  treble  the 
value  of  the  sum  loaned. 

That  the  property  at  the  time  of  taking  the  mortgage  was 
treble  the  value  of  the  sum  loaned. 

That  Joseph  Eakin  was  not  insolvent  at  the  maturity  of  the 
mortgage  as  alleged  in  declaration. 

That  at  the  time  the  mortgage  was  executed  he  had  good 
reason  to  believe  and  did  believe  that  the  mortgaged  property  was 
worth  three  times  the  sum  loaned.  Also  a  plea  of  non  est  factum. 

A  demurrer  to  the  first  count  of  the  declaration  was  sustained 
by  the  Circuit  court. 

On  the  trial  of  the  cause  on  the  circuit,  the  jury  found  for  the 
defendant  ;  the  county  of  Greene  brought  the  cause  to  this  Court. 

The  exceptions  to  the  manner  in  which  the  depositions  were 
taken,  it  is  not  material  to  notice  ;  the  opinion  of  the  court  states 
them  sufficiently. 

D.  A.  Smith,  for  Pltff  in  Error. 

Browning  &  Bushnell,  for  Deft  in  Error. 

Caton,  J.  The  first  count  of  this  declaration  is  upon  a 
bond  executed  by  Bledsoe  and  his  suerties,  conditioned  that  he 
should  faithfully  discharge  his  duties  as  school  commissioner  of 
said  county,  and  should,  at  the  expiration   of  his  term  of  office, 
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pay  over  to  his  successor,  the  funds  in  his  hands.  The  count, 
after  setting  forth  the  bond  and  condition  in  the  usual  way,  pro- 
ceeds to  aver,  that  the  defendant  Bledsoe,  as  such  school  com- 
missioner, on  the  first  of  February,  1839,  had  in  his  hands  the 
sum  of  $1,232,  which  he  loaned  to  Eakin,  to  secure  which  he 
took  a  bond,  together  with  a  mortgage  upon  certain  premises 
described.  And  it  is  averred  that  the  title  to  said  real  estate 
was  not  clear,  indisputable  and  unencumbered,  and  that  it  was 
not  in  value  of  treble  the  amount  of  the  sum  loaned.  The  count 
then  shows  that  the  mortgage  had  been  foreclosed  and  the  mort 
gaged  property  sold  for  sum  of  $533  33,  which  is  all  that  has 
been  made  of  said  debt,  "  and  so  the  said  plaintiff  says  that  the 
said  Moses  0.  Bledsoe,  as  such  school  commissioner  and  agent 
for,  &c.,  as  aforesaid,  hath  in  the  premises  forfeited  and  broken 
the  condition  of  his  said  bond,  contrary  to  the  form  of  the  statute, 
&c."  A  demurrer  was  sustained  to  this  count  which  is  assigned 
for  error. 

The  averment  that  the  title  to  the  mortgaged  premises  waa 
not  clear,  indisputable  and  unencumbered,  does  not  show  a  suffi- 
cient breach  of  the  bond  to  render  the  "defendants  liable.  Where 
a  covenant,  or  the  condition  of  a  bend  may  be  broken  by  the 
omission  or  commission  of  a  single  act,  the  breach  may  be 
assigned  in  the  words  of  the  covenant  or  condition,  but  where 
the  condition  may  be  broken  in  various  ways,  the  party  in  his 
assignment  must  specify  the  particular  mode  in  which  the  con- 
dition has  been  broken.  Here  the  title  may  have  been  encum- 
bered in  various  ways,  or  it  may  have  been  disputable  from 
various  causes,  and  it  was  the  right  of  the  defendants  to  know 
how  the  land  was  alleged  to  be  encumbered.  The  People  v. 
Brush,  6  Wend. ,  454.  Here  it  is  not  even  shown,  whether  the 
complaint  is  that  the  mortgagor's  title  was  defective  or  whether  it 
was  encumbered,  and  the  defendants  are  not  advised  what  spe- 
cific complaint  or  defect  they  are  called  upon  to  meet. 

The  other  breach  complained  of,  however,  is  of  a  different 
character.  The  averment  there  is,  that  the  real  estate  taken  in 
security,  was  not  of  treble  the  value  of  the  amount  of  money 
,  loaned.  The  condition  of  the  bond  is,  that  the  commissioner 
should  faithfully  perform  all  the  duties  which  were  or  should  be 
required  of  him  by  law.  As  the  law  then  stood  he  was  required 
to  secure  the  loan  upon  real   estate,    in  value  treble   the  amount 
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of  the  loan.  This  duty  could  be  violated  in  but  one  way,  and 
hence  it  was  sufficient  to  assign  the  breach,  by  negativing  the 
words  of  the  statute,  which  by  adoption  constituted  a  part  of 
the  condition  of  the  bond. 

In  the  case  of  the  People  v.  Haines,    5  Oilman,  528,  which 
was  a  suit  upon  a  school  commissioner's  bond,  the  complaint  was 
that  the  mortgagor  had  no  title  to  the    mortgaged   premises,  and 
it  was  decided  that :   "   If  the   commissioner  acts  in  good  faith, 
and  with  due  cautiorx  and  circumspection,  then  he  does  his   duty 
and  incurs  no  responsibility  ;    but   if  he  loans   the  money  either 
in  bad  faith,   or  without  such  care  and  circumspection,   then  he 
diverts  and  misapplies  it,   and  is  responsible  at  once   for  all  the 
money  thus  misapplied."     The  principle  of  this  decision  is  appli- 
cable to  the  case  before  us.     If  the  comrnissinoer  had  reason  to 
believe,  and   did   believe  that   the  mortgaged  premises  were  of 
treble  the  value  of  the  sum   loaned,    then  he  has  discharged  his 
duty  with  fidelity,   and  is  not  responsible  for  the  consequences. 
No  standard  is  fixed,  either   by   law    or  public    estimation,    by 
which  we  can  determine,  with  certainty,  the  value  of  real  estate. 
It  must  necessarily  be  estimated  by  the  judgments  of  men,    and 
hence,  at  best,  it  is  but  matter  of  opinoin,  Avhich  we   know  must 
vary  widely  in  the  estimates   of   different    individuals,   and  much 
more  so  here  than  in  older  States  and  in  large  cities.     There,  the 
rents  and  profits,  to  a  very  considerable  extent,   afford  a  stand- 
ard of  value,  while  here,  the  prospects  of  the  future  often,  and 
indeed  generally,  have  a  much  greater  influence  than  the  present 
income  of  the   estate  in  determining  its  value.     With  us  then, 
the  value  of  real  estate  is  peculiarly  matter  of   opinion,   and  it  is 
incapable  of  being   determined  with  absolute  certainty,   and  the 
Legislature  never  could  have  designed  to  require  of  the  commis- 
sioner, that  he  should  determine  at  his  peril,  and   with    absolute 
certainty,   that  which  was   incapable  of  demonstration.     Doubt- 
less, it  was  in  veiw  of  this,  and  of  the  fallibility  of  human  judg- 
ment, Avhich  induced   them  to  require,   what   would  be   exorbitant 
security  if  the  thing  mortgaged  were   of  a   fixed    and  unalterable 
value.     The  requirement  of  the  law  is   answered,  if  the  commis- 
sioner h;is  availed  himself  of  the  best  means  of  forming'a  correct 
opinion  of  the  value  of  the   property  mortgaged,   and  believes 
that  it  is  of  the  required  value.     To  require  more  than  this  would 
make  the  law  oppressive,  and  would  render  it  extremely  hazard- 
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If  this  is  all  the  law  demands  of  the  commissioner  to  fulfil  its 
requirements,  then,  in  order  to  prove  the  breach  which  negatives 
the  terms  of  the  law,  the  plaintiff  must  show,  to  the  satisfaction 
of  the  jury,  either  that  the  commissioner  did  not  believe  that 
the  land  was  of  the  requisite  value,  or  that  he  was  guilty  of  a 
want  of  proper  care  in  not  ascertaining  that  it  was  of  inferior 
value.  The  objection  that  it  should  have  been  averred  that  the 
commissioner  knew  that  the  land  was  of  less  value  than  required 
by  the  statute,  or  that  he  might,  with  proper  care,  have  known 
that  fact,  we  think  was  not  well  considered.  The  case  in  5  Gil- 
man,  above  referred  to  is  directly  in  point  against  this  objection. 
In  that  case  there  was  no  want  of  fidelity  or  vigilance  charged 
in  the  declaration,  and  yet  it  was  held  that  one  of  these  must 
have  been  wanting  to  make  the  commissioner  liable.  We  are 
of  opinion  that  the  demurrer  to  this  first  count  should  have  been 
overruled. 

01  the  many  questions  which  were  presented  relating  to  the 
depositions,  but  one  or  two  require  particular  notice.  Of  the 
objections  to  immaterial  testimony,  it  may  be  remarked,  that 
most  of  the  issues  joined  were  entirely  immaterial,  and  while 
the  greater  part  of  the  depositions  were"  entirely  foreign  to  the 
real  merits  of  the  action,  yet  they  were  more  or  less  applicable  to 
these  issues,  and  if  parties  will  allow  immaterial  issues  to  be 
formed,  they  ought  not  to  complain  that  they  have  been  tried. 

The  appearance  of  the  defendants  and  their  cross  examination 
of  the  witnesses  was  a  waiver  of  all  objections  which  they  might 
have  urged  to  the  sufficiency  of  the  notice  to  take  the  deposi- 
tions. 

We  think  the  Circuit  Court  eiTed  in  rejecting  the  depositions 
of  Reno  and  others,  because  the  officer  before  whom  they  were 
taken,  did  not  state  in  the  precise  place  directed  by  the  statute, 
that  the  witnesses  were  sworn.  In  the  introductory  part  of  the 
depositions,  tbe  officer  states  that  the  witnesses  were  sworn  pre- 
vious to  their  examination,  as  required  by  the  statute,  and  in 
addition  to  that,  at  the  foot  of  each  deposition,  is  the  signature 
of  the  witness,  and  an  ordinary  jurat  signed  by  the  officer,  stating 
at  Avhat  particular  hour  the  witness  was  sworn  and  examined. 
The  certificate  at  the  foot  of  the  depositions  does  not  in  express 
terms  state  that  the  witnesses  were  sworn,  but  the  officer  had 
already  stated  that  fact  twice,  once  in  the  caption  to  the  deposi- 
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tions  to  which  the  closing  certificate  refers,  and  again  in  the 
jurat  at  the  close  of  each  deposition,  where  each  witness  signed 
his  name.  We  cannot  doubt  that  the  depositions  were  taken 
strictly  in  conformity  to  the  law,  and  the  certificate  we  think  is 
substantially  sufiicient.  The  statement  that  the  witnesses  were 
sworn  at  the  proper  time  and  place  is  under  the  ofiicial  sanction 
of  the  ofiicer,  and  although  he  has  not  followed  the  literal  direc- 
tions of  the  statute,  as  to  the  particular  place  or  connection  in 
which  that  statement  is  made,  yet  we  think  that  is  not  sufiicient 
to  justify  the  conclusion  that  the  depositions  are  not  entitled  to 
credence.  This  court  has  uniformly  held,  that  where  the  sub- 
stance  of  the  statute  has  been  complied  with,  the  depositions  should 
not  be  rejected,  although  the  literal  provisions  of  the  law  have 
been  departed  from.  In  the  case  of  Ballance  u.  Underbill,  3  Scam. , 
453,  a  deposition  was  held  to  be  admissible,  although  it  was  no- 
where stated,  that  the  witness  was  sworn  before  he  gave  hia 
deposition,  the  Court  holding  that  it  would  presume  that  the  oath 
was  administered  at  the  proper  time.  In  Hawks  v.  Lands,  3  Gil- 
man,  227,  the  literal  requirements  of  the  statute  were  allowed  to 
be  more  widely  departed  from,  than  in  the  case  before  us.  The 
statute  provides  that  in  all  cases,  both  where  the  interrogatories 
are  sent  out  with  a  commission  to  take  a  foreign  deposition,  and 
where  they  ai^e  orally  propounded  in  case  of  a  domestic  deposi- 
tion, the  ofiicer  taking  the  same,  "shall  cause  such  interrogato- 
ries, together  with  the  answers  of  the  witnesses  thereto,  to  be 
reduced  to  writing  in  the  order  in  which  they  shall  be  proposed 
and  answered,  and  signed,  by  the  witness."  In  that  case  the 
deposition  was  of  a  non-resident  witness,  and  the  ofiicer  taking 
the  deposition  had  not  caused  the  interrogatories  to  be  written 
down  with  the  answers,  but  had  merely  referred  to  them  as  they 
were  contained  in  the  commission,  and  this  departure  from  the 
statute  was  held  not  only  proper  but  even  commendable,  as  it 
saved  expense  and  answered  every  beneficial  purpose.  The  court 
could  see  by  the  reference,  what  question  had  been  put  to  and 
answered  by  the  witness,  and  that  was  as  satisfactory  as  if  they 
had  been  re- written  in  the  deposition.  So  here,  we  can  see  that 
the  witnesses  were  properly  sworn,  and  at  the  proper  time,  and 
when  that  is  the  case  it  Avould  be  altogether  too  technical  to 
say  that  the  party  should  lose  the  benefit  of  their  evidence, 
because  the  ofiicer  did  not  certify  that  fact  in  the  particular  place 
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directed  by   the  statute.     We   think  the   circuit  court   erred   in 
rejecting  these  depositions. 

Whether  the  testimony  which  is  really  immaterial  to  the  merits 
of  the  case,  should  be  rejected  upon  another  trial,  will  depend 
upon  the  state  of  the  issues  at  that  time.  Should  the  counts  on 
which  the  immaterial  issues  are  formed  be  dismissed,  then  the 
immaterial  evidence  must  be  rejected.  As  the  plaintiff  has  the 
right  to  dismiss  those  counts  without  the  leave  of  this,  or  the 
circuit  court,  it  is  unnecessary  to  make  any  order  upon  his 
application  for  leave  to  do  so. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  leave  to  the  defendants  to  plead  to  the  merits  of 
the  first  count  of  the  declaration. 

Judgmtni  remrsed. 


Paris  Mason,  for  use  of  Sarah  Mason,  Guardian  of  Martha 
M.  Mason,  Pltff,  v.  Tarleton  F.  Brock,  Deft. 

AGREED  CASE  FROM  MORGAN. 

In  divesting  a  married  woman  of  her  real  estate,  the  mode  prescribed  by  sta- 
tutej  must  be  substantially  complied  with. 

A  notary  public  cannot  take  the  acknowledgment  of  a  deed,  unless  he  authen- 
ticates it  by  his  official  seal. 

The  provision  of  law  which  authorized  certain  officers  to  use  their  private  seals 
until  provided  with  public  ones,  has  no  application  to  Notaries  Public. 

The  agreed  case  presented  to  the  court  for  consideration, 
states  that  plaintiff  sued  defendant  on  two  notes,  given  in  1839, 
for  the  price  of  certain  lots  in  Grafton,  sold  by  Sarah  Mason  as 
guardian,  &c.  The  defendant,  for  defence,  relied  upon  the  want 
of  title  at  the  time  of  the  institution  of  this  suit.  For  replica.tion, 
the  plaintiff  relied  upon  the  fact,  that  Mrs.  Allen,  who  had  the 
title  in  fee  to  said  lots  on  the  17th  May,  1842,  had,  with  her 
husband,  William  H.  Allen,  tendered  a  deed  of  that  date,  con- 
veying the  same  to  the  defendant,  before  the  institution  of  this 
suit ;  and  offered  in  evidence  a  deed  of  that  date,  certified  by 
Paris  Mason,  as  Notary  Public  ;  said  certifictae  concluding  as 
follows  : 
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"In  witness  whereof  I  have  hereunto  set  my  hand  and  private 
seal,  at  Grafton,  Jersey  county,  this  lltb  May,  1842,  no  public 
seal  having  been  furnished. 

[seal.]  Paris  Mason,  Notary  Public." 

Said  seal  being  a  mere  scrawd.  Mrs.  Allen  and  her  husband 
ivere  residents  of  said  coun:y  on  the  17;h  of  May,  1842.  Which 
certificate,  in  every  other  respect  except  the  quotation  above, 
was  admitted  to  be  in  due  form  of  law.  Upon  the  foregoing 
issue  and  facts,  the  case  "was  submitted  to  the  circuit  court  at 
October  term,  1850,  Woodson,  Judge,  presiding,  when  a  judg- 
ment was  rendered  for  the  defendant.  The  plaintiff  below  brings 
the  cause  to  this  court.  The  error  assigned  was  the  refusal  of  the 
circuit  court,  to  admit  the  deed  from  Allen  and  wife  to  Brock, 
in  evidence. 

Henry  H.  Billings  and  Lewis  B.  Parsons,  for  Pltflf  in  Error. 

Neither  at  common  law  nor  by  our  statute,  is  there  any  pre- 
scribed form  for  a  notarial  seal.  R.  S.  470.  It  is  even  doubt- 
ful whether  a  notary's  signature  is  not  sufficient  without  any 
seal.     Bank  of  Rochester  v.  Gray,  2  Hill,  228. 

The  reason  of  the  old  common  law  doctrine  of  seals  having 
passed  away,  the  law  itself,  at  least  in  its  strictness,  has  passed, 
and  is  not  generally  adopted  in  this  country.  At  common  law 
a  seal  must  be  impressed  upon  wax,  wafer  or  other  tenacious 
substance,  and  a  mere  stamp  on  paper  is  not  sufficient.  Warren 
V.  Lynch,  5  John, ,  244,  In  Virginia,  a  scrawl,  aside  from  statute 
is  a  good  seal.  Jones  &  Temple  v.  Logwood,  1  Wash.,  57. 
Same  in  Pennsylvania.  1  Sergt  &  Rawdes,  72.  In  Maryland  a 
scroll  set  opposite  the  name  is  a  seal,  if  it  was  so  intended, 
though  nothing  is  said  about  a  seal  in  the  body  of  the  instru- 
ment, Trasher  V,  Everharc,  3  Gill,  &  John,,  246.  In  New 
Hampshire  an  impression  on  paper  is  a  sufficient  seal.  Whether 
a  scroll  would  be  a  sufficient  seal  to  a  protest — quere  ?  Center 
V.  Burley,  9  N.  H.,  569.  In  Alabama,  evidence  of  intention  to 
make  a  scroll  aseal,  is  sufficient  to  make  it  such.  Lee  v.  Adkins, 
1  Minor,  193.  Also  to  same  point,  Alexander  v.  Jameson,  5 
Binney,  244  ;  3  Phillips'  Ev.,  1274,  note  884  ;  United  States  v. 
Coffin,  Bee's  S.  C.  Reports,  1  McLean,  462  ;  United  States  v. 
Eirs  of  Stephenson.     Where  an  officer,  taking  an    acknowledg- 


DECEMBER  TERM,  1850,  275 


Mason  v-  Brock. 


ment,  styles  himself  such  an  officer  as  is  authorized,  it  will  be 
primafacie  evidence  of  his  being  so.  Willinch's  lessee  v.  Mills, 
1  Peters'  C.  C.  429  ;  Johnson's  lessee  v.  Haynes,  1  Hammond, 
55  ;  3  Phillips'  Ev.,  1247.  The  cases  above  are  decided  without 
any  particular  statute  varying  the  common  law  rule. 

The  signature  of  the  party  is  what  now  gives  an  instrument 
credit  and  authenticity.  1  Alabama,  above  cited  ;  McDill  v. 
McDill,  1  Dallas,  64.  In  Indiana,  under  a  statute  like  our  own, 
R.  S.,  ch.  85,  §56,  a  scroll  upon  an  execution  issuing  from  the 
Circuit  Court,  is  decided  to  be  a  good  seal.  Dixon  v.  Doe,  5 
Blackf.,  106.  Also  in  Kentucky,  under  a  law  requiring  the  offi- 
cer to  certify  (the  acknowledgment)  with  the  seal  of  his  office 
annexed,  where  the  officer  uses  nearly  the  same  words  as  in  the 
case  at  bar,  a  scroll  is  declared  a  sufficient  seal.     Collins  v.  Boyd, 

5  Dana,  316.  Courts  will  give  a  liberal  construction  to  acknow- 
ledgments, and  sustain  them,  if  by  a  reasonable  and  liberal 
intendment,  they  can  do  so.  Would  not  the  same  rule  apply 
with  greater  force  where  the  irregularity  is  only  in  the  testatum 
of  the  officer  ? 

D.  A.  Smith,  for  Deft. 

The  question  in  this  case,  is  as  to  the  validity  of  a  deed  by  a 
feme  coT)ert,  conveying  her  fee  simple  estate,  acknowledged  before 
a  notary  public  of  Jersey  county,  and  certified  under  his  hand 
and  private  seal,  no  seal  of  office  being  provided.  Our  statute 
is  plain,  positive,  and  peremptory  in  its  requirements,  that  the 
acknowledgment  must  be  authenticated  under  the  seal  of  office 
of  the  notary.  In  case,  11  Ills.,  120,  this  Court  holds  the  fol- 
lowing emphatic  language  :  "There  is  no  room  for  construction, 
where  the  terms  of  a  statute  are  clear  and  unambiguous.  The 
legislature  had  an  undoubted  right  to  pass  the  law  in  question, 
and  it  is  enough  for  the  Court  to  know,  that  thus  it  is  written, 
'  Quod  scriptum,,  scriptum,. '  "  1  Wash.,  57  ;2  Cond.  R.,  179. 
As  to  office  of  notary  public,  and  necessity  of  his  notarial,  or  public 
and  official  seal  to  authenticate  his  acts,  see  7  Porter,  529  ;1  Ala., 
527  ;  2  Hill,  230;  9  N.  H.,  569  ;  13  Verm.,  334  ;  4 Blackf.  185  ; 

6  id.,  356  ;  3  Monroe,  328  ;  4  Dana,  239,  330. 

Treat,  C.  J.     The  only  question  in  this  case,  relates  to  the 
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validity  of  a  deed  made  by  a  husband  and  wife  r  the  purpose 
of  conveying  the  real  estate  of  the  latter.  A  married  woman 
can  only  be  divested  of  her  real  estate  in  the  mode  prescribed  by 
statute.  The  certificate  of  acknowledgment,  is  an  essential  part 
of  the  due  execution  of  a  deed,  by  which  the  real  estate  of  a 
/erne  cnvert  is  to  be  transferred  ;  and  unless  it  is  in  substantial 
compliance  with  the  statute,  no  title  passes.  Mariner  -y.  Saun- 
ders, 5  Gilman,  113  ;  Hughes  -w.  Lane,  11  Illinois,  123. 

The  only  objection  taken  to  the  deed  in  question,  is  that  the 
certificate  of  acknowledgment  is  not  properly  authenticated. 
The  conclusion  of  the  certificate  is  as  follows  : 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  pri- 
vate seal,  at  Grafton,  Jersey  county,  this  17th  May,  A.  D.  1842, 
— no  public  seal  having  been  furnished. 

[seal.]  Paris  Mason,  Notary  Public. 

The  seal  was  a  mere  scrawl.  The  statute  in  force  when  this 
certificate  was  made,  provides  that  deeds  may  be  proved  or  ac- 
knowledged before  '•  any  clerk  of  a  Court  of  record,  mayor  of 
a  city,  or  notary  public  ;  but  when  such  proof  or  acknowledg- 
ment is  made  before  a  clerk,  mayor,  or  notary  public,  it  shall  be 
certified  by  such  officer,  under  his  seal  of  office.  "  Rev.  Laws  of 
1833,  p.  138 

In  our  opinion,  the  certificate  of  the  notary  is  fatally  defective. 
The  statute  imperatively  requires  it  to  be  under  his  official  seal. 
It  makes  the  affixing  of  the  official  seal  an  indispensable  part  of 
the  certificate.  Without  the  seal,  the  certificate  is  incomplete 
and  imperfect.  It  has  no  validity  or  efficacy,  unless  the  seal  is 
added.  It  might  as  well  be  insisted,  that  a  writ  of  error  issued 
from  this  Court,  which  was  not  under  the  seal  of  the  Court, 
would  be  valid,  as  to  say  that  a  certificate  of  acknowledgment 
by  a  notary,  need  not  be  evidenced  by  his  notarial  seal.  The 
same  authority  that  requires  the  process  to  be  under  the  seal  of 
the  Court,  directs  the  certificate  to  be  under  the  official  seal  of 
the  notary.  The  Courts  have  no  more  power  to  dispense  with 
the  requirements  of  the  statute,  in  the  one  case,  than  in  the  other. 
It  is  only  by  force  of  the  statute,  that  the  certificate  of  a  notary 
has  any  effect,  as  evidence  of  the  execution  of  a  deed  ;  and  the 
statute  requires  it  to  be  under  the  official  seal  of  the  officer.  A 
certificate,  which  is  not  verified  by  his  seal  of  office,  derives  no 
force  or  efficacy  from  the  statute.     We  cannot  say,  that  the  seal 
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is  a  mere  formality,  that  adds  nothing  to  the  dignity  or  solemnity 
of  the  instrument.  It  is  enough,  that  the  law  positively  requires 
it.  The  propriety  of  the  requisition  rests  with  the  legislature. 
A  notary  is  empowered  to  take  the  acknowledgment  of  a  deed 
and  certify  the  same  under  his  official  seal.(a)He  has  no  power  to 
do  it  in  any  other  manner.  If  he  has  no  notarial  seal,  with 
which  to  authenticate  his  official  acts,  he  is  destitute  of  any 
authority  to  certify  the  acknowledgment  of  a  deed.  He  must 
procure  an  official  seal,  before  the  authority  conferred  on  him  to 
take  the  acknowledgment  of  deeds  attaches.  He  cannot  make 
use  of  a  scrawl  or  private  seal,  for  the  purpose  of  authenticating 
a  certificate  of  acknowledgment  The  provision  of  law  allow- 
ing certain  officers  to  use  their  private  seals,  until  they  should 
be  provided  with  public  seals,  had  no  application  to  a  notary. 
He  has  to  provide  himself  with  an  official  seal.  It  is  not  fur- 
nished him  by  the  public.  The  statute  is  silent  as  to  the  form 
and  character  of  the  seal.  He  may  adopt  a  seal,  with  such  an 
inscription  as  his  judgment  may  dictate,  or  his  fancy  may  suggest. 
It  must,  however,  be  capable  of  making  a  definite  and  uniform 
impression  on  the  paper  on  which  a  certificate  is  written,  or  on 
some  tenacious  substance  attached  thereto,so  that  when  a  question 
arises  as  to  the  genuineness  of  an  authentication,  it  may  be  deter- 
mined by  reference  to  the  seal  in  the  possession  of  the  officer. 
The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


— <  o  o  ^  * 


T.   S.    Brocicvian,  Appellant,  %.  William  Aulger  and  Sidney 
Parker,  Appellees. 

APPEAL  FROM  BROWN. 

In  a  bill  Jor  an  account  between  partners,  it  is  tlie  duty  of  the  master  to  state 

the  accouuts  and  include  that  statement  in  his  report.' 
In  case  of  reference  to  a  master  to  take  and  state  an  account  between  partners, the 

parties  and  witnesses  should  be  examined  on  oath,   and  their  statements 

reduced  to  writing. 
If  the  party  or  a  witness  refuses  to  appear  before  the  master,  or  to  answer  ;  the 

Court,  if  informed,  will  punish  for  contempt. 
The  master  should  require  all  books  and  other  evidences  to  be  presented  which 

will  enable  him  to  present  a  full  statement,  aud  strike  a  correct  balance. 

(a)    Booth  vs.  Cook,  20  ni.   K.  130  ;  Holbrook  vs.  Nichol,  &  36  111.  R.  163  ;  Harding 
vs.  Curtis,  45ni.  R.  252. 
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After  the  report  is  prepared-,  it  is  proper  for  the  master  to  hear  exceptions, 
and  correct  liis  report,  and  if  he  disallows  exceptions,these  should  be  reported 
to  the  Courts  with  the  evidence  relating  thereto  to  be  heard. 

This  was  a  bill  in  Chancery,  filed  to  obtain  an  account  of 
partnership  transactions.  The  proceedings  under  the  bill,  are 
fully  stated  in  the  opinion  of  the  Court.  The  third  exception, 
taken  in  the  Circuit  Court,  to  the  report  of  the  master,  is  that, 
"no  report  is  made  of  the  accounts  between  the  parties  on  the 
partnership  books."  : 

The  decree  was  pronounced  by  Minshall,  Judge,  at  the  March 
term,  1850,  of  the  Brown  Circuit  Court. 

N.  H.  Purple  and  John  Bailey,  for  Appellant. 

Jas.  W.  Singleton  and  R.  S.  Blackwell,  for  Appellees. 

Caton,  J.  This  was  a  bill  filed  for  an  account  between  part- 
ners. It  states,  that  the  complainant  owned  a  carding  machine 
and  that  the  defendant  was  a  wool  carder  by  occupation.  That 
they  entered  into  an  agreement,  by  which  the  complainant  was  to 
furnish  the  machine  and  to  pay  all  the  expense  of  running  the 
same,  except  manual  labor  and  repairs,  and  to  furnish  lard  to  be 
sold  to  customers.  The  defendant  was  to  run  the  machine  at  cer- 
tain specified  rates,  and  to  have  one-third  of  the  compensation 
received  for  carding,  and  the  complainant  two-thirds.  The 
defendant  was  to  sell  the  lard  furnished  by  the  complainant  to 
such  customers  as  should  want  the  same,  and  to  pay  the  whole 
of  the  money  received  therefor  over  to  the  complainant.  In 
pursuance  of  the  agreement,  the  defendant  run  the  machine 
during  the  time  specified.  That  the  complainant  complied  with 
the  agreement,  and  paid  for  the  repairs.  The  earnings  of  the 
machine  amounted  to  the  sum  of  $1,494.72  which  was  received 
by  the  defendant,  two-thirds  of  which  belonged  to  the  com- 
plainant, and  that  the  defendant  received  for  lard  belonging 
to  the  complainant,  the  sum  of  $40  QQ.  That  the  complain- 
ant has  repeatedly  called  on  the  defendant  to  account  for  the 
money  thus  received,  and  to  pay  over  to  him  his  proportion, 
but  that  he  has  refused  to  do  so  except  the  sum  of  $606  43, 
leaving  ihe  sum  of  $427.83,  still  due  the  complainant.  That 
the  defendant  had  the  exclusive  control  of  the  business,  and 
kept  the  books,  and  made  the  entries  therein  himself,  to  which 
reference  is  made,  and  of  which  a  summary  is  filed  with  the  bill. 

(o)     Whiteside  vs.  Pnlliam,  25  lU.  R.  285  ;  Keigard  vs.  McNeil,  38  Ul.  K.  406  ;  Story 
vs.  Livingston,  13  Pet.  U.  S.  R.  359. 
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The  bill  also  states  the  defendant  is  indebted  to  the  com- 
plainant in  the  sum  of  $124.20,  for  goods  sold,  work  done,  money 
loaned,  a  bill  of  particulars  of  which  is  exhibited.  The  bill 
charges  that  the  defendant  refuses  to  account  and  to  pay  to  the 
complainant  the  amount  due  him. 

The  bill  was  taken  for  confessed  and  a  reference  was  made  to 
a  master  to  take  and  state  an  account  between  the  parties. 

The  master  reported  that  he  was  attended  by  the  parties  and 
their  solicitors,  and  that  the  complainant  proved  "  two  items  in 
his  account  against  the  defendant  Aulger,  amounting  to  fifteen 
dollars.  The  defendant  Aulger  then  and  there  introduced  and 
proved  his  account  against  the  complainant  amounting  to  two 
hundred  and  eighty-four  63-100  dollars.  It  therefore  appears 
from  the  accounts  proven,  that  the  complainant  is  indebted  to 
the  defendant,  Aulger,  in  the  sum  of  tAvo  hundred  and  sixty-nine 
63-100  dollars,  all  of  which  is  respectfully  submitted." 

Several  exceptions  were  filed  to  this  report,  which  were  disal- 
lowed by  the  court,  and  a  decree  rendered  in  favor  of  the  defend- 
ant for  the  amount  reported  by  the  master  to  be  due  him. 

We  think  that  the  third  exception,  at  least,  should  have  been 
sustained.  No  account  is,  in  fact,  stated  by  the  master,  as  was 
required  by  the  order  of  reference.  The  accounts  of  the  parties 
taken  before  him  should  have  been  stated  in  the  report.  Indeed, 
it  does  not  appear  that  any  account  of  the  partnership  transac- 
tions was  taken  by  the  master,  but  we  should  infer  from  the 
report,  tha,t  that  was  not  done.  The  reasonable  inference  from 
the  report  is,  that  only  some  individual  accounts  between  the 
parties  were  taken.  Unless  the  defendant's  account,  which  was 
heard  and  allowed  by  the  master,  was  stated  and  sent  up  by 
the  master  in  his  report,  it  was  impossible  for  the  court  to  deter- 
mine whether  that  was  such  an  account  as  should  havo  been 
allowed  in  the  suit,  and  on  which  the  defendant  had  a  right  to 
a  decree  for  the  balance  in  his  favor.  The  existence  of  the  part- 
nership and  of  partnership  transaction,  and  his  liability  to  account, 
as  partner,  Avere  admitted  by  the  defendant,  by  allowing  the  bill 
to  be  taken  for  confessed.  Whether  the  defendant's  account 
related  to  the  partnership  transactions  or  with  any  thing  stated 
in  the  bill,  it  does  not  appear.  As  the  case  stood  it  was  only 
upon  such  an  accounting  that  the  defendant  could  claim  a 
decree  for  a  balance  in  his  favor. 
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As  this  case  must  again  go  before  the  master,  it  is  not  deemed 
improper  to  say  a  word  io  relation  to  the  course  proper  to  be 
pursued  by  him  in  taking  the  account.  Particularly  in  case  of 
a  reference  to  a  master  to  take  and  state  an  account  between 
partners,  it  is  proper  and  even  necessary  that  witnesses,  as  well 
as  either  party,  at  the  request  of  the  other,  should  be  brought 
before  him  and  examined  on  oath,  touching  the  partnership 
transactions,  which  examination  should  be  carefully  taken  down 
by  the  master.  And  if  a  witness,  or  either  party  refuses  to 
appear  in  obedience  to  the  master's  summons,  for  that  purpose, 
or  refuses  to  answer  a  proper  question,  allowed  by  him,  it  is  the 
duty  of  the  master  to  report  the  contempt  to  the  circuit  court, 
whose  duty  it  would  be  to  punish  the  contempt. 

The  master  should  also  require  the  production  of  all  partnership 
books  and  papers,  that  by  a  full  and  patent  examination,  he 
may  be  able  to  state,  with  accuracy  and  precision,  the  true  state 
of  accounts  between  the  parties.  The  report,  too,  should  present 
a  detailed  statement  of  the  accounts  of  all  the  transactions  on 
either  side,  showing  what  items  are  allowed,  striking  a  balance 
in  favor  of  the  party  entitled  to  it.  After  the  draft  of  the 
report  is  prepared,  it  would  be  proper,  although  by  our  prac- 
tice, perhaps  not  indispensable,  that  the  parties  or  their  solicitors 
should  be  again  called  before  the  master,  to  hear  the  report  read, 
when  either  party  has  an  opportunity  to  take  exceptions  to  the 
report,  which  exceptions  should  be  argued  before  the  master  who 
allows  or  disallows  them,  and  in  case  he  allows  any  of  the  excep- 
tions, he  reforms  his  report  accordingly.  When  exceptions  are 
disallowed  by  the  master,  if  the  excepting  party  desires  it,  he 
sends  up  the  exceptions  disallowed,  together  with  all  the  evidence 
relative  thereto,  when  the  exceptions  stand  for  hearing  before 
court.(a)This  gives  the  master  an  opportunity  of  reconsidering  the 
subject,  before  his  report  is  finally  made,  and  of  making  such 
alterations,  as  reflection  and  the  suggestions  of  counsel  may  con- 
vince him  are  right ;  this  saves  much  time  and  trouble  in  the  circuit 
court,  and  frequently  avoids  the  necessity  of  a  re-reference. 
Although  in  our  practice  we  have,  by  common  consent,  departed 
from  the  strict  and  technical  rules  of  the  English  practice,  in 
case  of  proceedings  before  the  master,  yet  the  substance  of  that 
practice  is  founded  in  reason  and  tends  to  promote  more  exact 
justice,  and  ought  not  to  be  widely  departed  from. 

{a)    See  Mc  Clergvs.  Morris,  4  Gil.  R.  370,  and  note  b. 
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The  decree  of  the    circuit   court   must  be   reversed,    and   the 
suit  remanded  for   further  proceedings. 

Decree  reversed. 

■j  ^    ^   -ft  1  -        — 


The  People,  Pltff,  -y.  Henry  M.  Smith,  et  al.^   Defts. 

ORIGINAL  SUIT. 

A  collector  of  revenue  is  discharged  from  liability  to  the  State,  if  he  pays  the 
Treasurer,  even  if  the  Treasurer  fails  to  report  the  act  to  the  Auditor.  The 
remedy  of  the  State  is  against  the  Treasurer. 

This  was  an  action  of  debt  brought  against  Henry  M.  Smith, 
and  his  sureties,  on  the  bond  of  Smith  as  collector  of  Pulaski 
County. 

The  facts  of  the  case  are  stated  in  the    opinion  of  the  court. 

D.  B.  Campbell,   District   Attorney,  for  Pkffs. 

A.  G.  Caldwell,  for  Defts. 

Treat,  C.  J.  This  is  an  original  suit  in  this  court,  brought 
on  the  bond  given  by  the  Collector  of  Pulaski  County,  for  the  col- 
lection of  the  taxes  for  the  year  1847.  It  is  submitted  on  an  agreed 
state  of  facts,  as  follows  :  the  collector,  on  the  12th  of  Jan. ,  1848, 
paid  to  Milton  Carpenter,  then  Treasurer  of  State,  one  hundred 
dollars  on  account  of  the  revenue  for  the  year  1847,  and  obtained 
the  treasurer's  receipt  therefor ;  but  the  receipt  was  not  counter- 
signed by  the  Auditor,  nor  was  a  duplicate  filed  with  the  auditor, 
in  conformity  with  the  uniform  practice  in  such  cases  ;  in  con- 
sequence of  which,  the  collector  has  never  been  credited  with 
the  amount  on  the  books  of  the  auditor.  The  only  question 
relates  to  the  validity  of  this  payment.  By  the  law  of  March 
2d,  1833,  the  treasurer  was  requried  to  give  duplicate  receipts 
for  payments  made  on  account  of  the  revenue  ,  one  of  which 
was  to  be  filed  with  the  Auditor,  and  entered  on  the  books  of  his 
office  ;  the  other  was  to  be  countersigned  by  the  Auditor,  and 
delivered  to  the  person  making  the  payment  ;  and  no  payment 
was  to  be  considered  as  made,  until  the  treasurer's  receipt  was 
countersigned  by  the  Auditor.     Rev.  Laws  of  1833,  p.  104,  §6. 
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In  tlie  revision  of  tlie  laws  in  1845,  that  provision  was  not 
retained.  The  statute  now  in  terms  only  requires  the  treasurer 
to  receive  the  proceeds  of  the  revenue,  keep  a  true  account 
thereof,  and  "  report  monthly  to  the  Auditor,  the  amount  of 
money  which  he  may  have  received,  stating  ou  what  account 
the  same  was  paid  into  the  treasury."  R.  S.  ch.  13,  §13-14. 
This  change  in  the  law  seems  to  be  conclusive  of  the  question. 
The  payment  was  made  to  the  authorised  agent  of  the  State  and 
operated  pro  tanto  to  discharge  the  collector.  The  neglect  of  the 
treasurer  to  report  the  payment  to  the  Auditor  ought  not  to  preju- 
dice the  collector.  The  latter  performed  his  whole  duty  by  paying 
the  money  into  the  treasury.  The  remedy  of  the  State  is  against 
the  treasurer.  We  understand  that  regulation  prescribed  by 
the  act  of  1833,  has,  notwithstanding  the  change  in  the  law, 
been  pursued  until  the  present  time  ;  and  this  case  forms  the 
only  instance,  in  which  payments  have  been  made  to  the  treas- 
urer, without  the  filing  of  a  duplicate  receipt  with  the  Auditor. 
This  pratice,  may  with  great  propriety  be  sanctioned  by  the 
Legislature,  by  the  re-enactment  of  the  law  of  1833.  The  prac- 
tice operates  as  a  salutary  check  on  the  treasurer.  Under  it,  the 
books  of  the  Auditor  will  exhibit  the  true  state  of  the  receipts 
into  the  treasury,  without  regard  to  the  monthly  reports  of  the 
treasurer.  The  present  case  forcibly  illustrates  the  propriety  of 
the  practice.  No  duplicate  receipt  was  issued  and  filed  with  the 
Auditor,  and  the  treasurer  failed  to  include  the  payment  in  his 
report  to  the  Auditor.  In  the  settlement  with  the  treasurer,  the 
sum  in  question  was  not  charged  against  him.  If  the  treasurer 
omitted  to  report  the  payment,  the  State  may  yet  recover  the 
amount  from  his  representatives,  on  the  ground  that  it  was  not 
taken  into  consideration  in  the  settlement. 
Judgment  must  be  entered  for  the   defendants. 

Judgment  for  defendants. 
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Abraham  N.  Ward,  Appellant,  -y.  William M.  OWiiiNS,  et  al., 
Appellees. 

APPEAL  FROM  CUMBERLAND. 

The  statute  aiithorizin^s:  testimony  to  be  introduced  orally  in  cliancery,  does 
not  dispense  with  the  necessity  of  incorporating  the  testimony  in  the  re- 
cord,    [a) 

This  Court  will  not  presume  that  any  proof  was  made,  that  does.not  appear  of 
record. 

All  that  is  necessary  for  an  understanding  of  this  case,  is  set 
out  in  the  opinion  of  the  Court.  The  decree  was  ordered  by 
Harlan,  Judge,  at  the  October  term,  1850,  of  the  Cumberland 
Circuit  Court. 

Stuart  and  Edwards,  for  Appellant. 

Lincoln  and  Herndon,    for  Appellees. 

Treat,  C.  J,  This  was  a  bill  in  chancery  to  set  aside  a 
conveyance.  The  answer  denied  the  allegations  of  the  bill,  and 
the  cause  was  at  issue  by  the  filing  of  a  replication.  A  decree 
was  entered  for  the  complainant,  which  the  defendant  assigns 
for  error.  The  record  fails  to  show,  that  any  evidence  was  given 
to  sustain  the  averments  in  the  bill.  The  statute  authorizing 
testimony  to  be  introduced  orally  at  the  hearing,  was  only 
designed  to  change  the  mode  of  taking  proof  in  chancery  cases, 
and  does  not  dispense  with  the  necessity  of  incorporating  it  into 
the  record.  The  evidence,  or  the  facts  proved  by  it,  ought  to 
be  stated  in  the  record.  This  Court  will  not  presume  that  any 
other  proof  was  made  than  what  appears  in  the  record.  Such 
was  the  express  decision  in  the  case  of  White  ti.  Morrison,  11 
Illinois,  361.  There  is  then  no  basis  on  which  this  decree  can 
stand.  It  will  be  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Decree  reversed. 

(a)    Nichols  &  Thornton,  16  lU.  R.  113  ;  Corley  V3'  Scarlett,  38  111.  R.  317 . 
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Hathaway    Linton,  Adm'r,  &c.,  of  Royal  A.  Nott,    dec'd, 
Pltff  in  Error,  v.  Valentine  S.    Anglin,  Deft  in  Error. 

ERROR  TO  CLARK. 

Where  a  declaration  avers  that  the  cause  of  action  arose  in  the  county  from 
which  the  process  issued,  and  that  the  plaintiflFresides  in  such  county,proce«s 
may  issue  to  any  otlier  county,    (a) 

The  Circuit  Court  having  acquired  jurisdiction  to  issue  process  beyond  its  ter- 
ritorial limits,  the  defendant  may  be  served  in  any  other  county  vehere  ho 
may  be  found. 

Linton  as  administrator  of  Nott,  deceased,  sued  Anglin  in 
the  Clark  Circuit  Court,  for  tlie  sum  of  $535.18,  in  an  action  of 
debt. 

The  declaration  avers  that  plaintiff  resided  in  the  county 
of  Clark,  at  the  time  of  the  commencement  of  the  suit.  The 
process,  which  was  a  capias  ad  res,  was  issued  to  Coles  county, 
and  executed  there.  The  pleadings  were  heard  before  Wilson, 
Justice,  at  May  term,  1848.  Linton  sued  out  the  writ  of  error. 
The  errors  assigned,  are  the  overruling  of  the  demurrer  to  the 
plea  in  abatement,  and  in  not  giving  judgment  for  plaintiff,  on 
the  demurrer. 

S.  T.Logan,  for  Pltff  in  Error. 

Lincoln  &  Herndon,  for  Deft  in  Error. 

CaTon,  J.  The  declaration  in  this  case,  shows  that  thj 
cause  of  action  arose  in  the  county  of  Clark,  and  that  the  plain- 
tiff was  a  resident  of  that  county.  This,  according  to  the  uni- 
form decisions  of  this  Court,  authorized  the  process  to  be  issued 
to  a  foreign  county.  The  defendant  filed  a  plea  in  abatement, 
averring  that  the  writ  was  issued  to,  and  served  upon  him  in 
the  county  of  Coles,  and  that  he  was  not  a  resident  of  that  coun- 
ty, to  which  a  demurrer  was  filed,  which  was  overruled  by  the 
Court,  and  the  plea  held  to   be  good. 

This  is  assigned  for  error.  The  statute  provides  that  "it 
shall  not  be  lawful  for  any  plaintiff  to  sue  a  defendant  out  o£  the 
county  where  the  latter  resides,  or  may  be  found,  except  in"  cer- 
tain specified  cases,  "when  process  may  issue  against  the  defend- 
ant, to  the  county  where  he  resides," 

We    have  no  doubt  that  the  legislature  intended  to   use  the 

(a)     Shepardvs.  Ogden,  2  Scam.  R.  259;  Keeney  vs.  Greer,  13111.  R.  432 and  notes . 
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word  "  resides,"  in  such  a  sense  as  to  include  the  place  where  the 
defendant,  for  the  time  being,  might  be,  whether  that  was  his 
permanent  place  of  residence,  or  not.  Were  a  different  con- 
struction to  prevail,  transient  persons  would  be  placed  on  a  bet- 
ter footing  than  permanent  residents,  which,  taking  the  whole 
law  together,  we  think  was  not  the  intention  of  the  legislature. 
The  Court  having  acquired  the  jurisdiction  to  issue  its  process 
beyond  its  territorial  jurisdiction,  the  object  was  to  reach  the 
defendant  ;  and  if  he  could  only  be  reached  at  the  place  of  his 
permanent  residence,  the  object  of  the  law  in  conferring  the  ju- 
risdiction, would  often  be  defeated.  We  think  the  demurrer 
should  have  been  sustaining.  The  case  of  Haddock  -y.  Wateiman, 
11  111,,  474,  we  think  in  point  in  this  case. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reV)crsed. 


-■•-♦— ^-<-*— 


Albert    G.  Carle,    Pltff  in  Error,  v.  The  People,  Defts  in 
Error. 

ERROR  TO    CHAMPAIGN. 

The  present  mode  of  recovering  a  penalty  from  a  person  for  voting,  who  does 
not  possess  the  proper  qualification,  is  by  an  action  of  debt,     (a) 

The  facts  of  this  case,  are  sufficiently  stated  in  the  opinion  pf 
the  Court. 

A.  Gridley  and  0.  Peters,  for  Pltff  in  Error. 

No  indictment  will  lie  against  a  person  for  voting,  who  is  not 
qualified,  but  the  remedy  is  by  an  action  on  behalf  of  the  people 
to  recover  the  penalty.     Revised  Stat.,  §20,  ch.  38. 

The  indictment  is  insufficient,  because  it  does  not  show,  that 
the  election  at  which  the  voting  took  place  was  a  legal  election, 
or  an  election  held  in  conformity  to  law  ;  nor  that  the  vote  was 
received,  or  deposited  in  the  ballot  box,  as  required  by  the  law 
of  1849  ;  nor  for  whom  he  voted,  whether  for  County  officer  or 
otherwise  ;  nor  that  he  knowingly,   corruptly,  or  wilfully  voted. 

(m)    But  see  Law  of  1861,  p.  268,  Sec.  * . 
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McGuire  d.  The  State  ;  7  Humph.,  55  ;  Lequat  v.  The  People, 
11  Ills.,  330. 

The  indictment  does  not  show  what  was  the  want  of  qualifi- 
cation, whether  non-age,  non-residence,  &c. 

D.  Campbell,  District  Atty. ,  for  the  People,  cited.  Rev,  stat., 
ch.  35,  sees.  17',  20,  39,  40,  41  ;  2nd  Hawk's,  P.  C.  ch.  25,  §4  ;  1 
Russell  on  Crimes,  p.  9,  44,  47,  48,  49. 

Treat,  C.  J.  The  plaintiff  in  error  was  indicted  and  con- 
victed, for  voting  at  an  election,  without  possessing  the  qualifi- 
cations of  a  voter.  The  indictment  was  framed  on  the  20th 
sec.  of  the  o7th  chap,  of  the  Revised  Statutes,  which  reads  thus  : 
"If  any  person  shall  vote  at  any  election,  who  is  not  a  qualified 
voter,  he  shall  forfeit  and  pay  any  sum  not  exceeding  fifty  dol- 
lars, nor  less  than  twenty  five,  to  be  recovered  in  the  same  man- 
ner as  other  penalties  under  this  chapter."  Upon  a  careful 
consideration  of  this  section  in  connection  with  the  other  provis- 
ions of  the  chapter,  we  are  clearly  satisfied,  that  the  penalty  is 
not  recoverable  by  indictment.  By  a  reference  to  the  other  parts 
of  the  chapter,  the  intention  of  the  Legislature,  will  be  apparent. 
There  are  five  provisions  in  this  chapter,  in  which  penalties  are 
imposed  for  the  violation  of  particular  duties  connected  with 
elections,  in  each  of  which  it  is  declared,  that  the  party  offending, 
"shall  forfeit  and  pay"  a  specified  sum,  "to  be  recovered  by  an 
action  of  debt.  "  The  chapter  also  defines  five  distinct  offences, 
which  are  punishable  by  indictment.  Of  one,  it  is  provided  that 
the  offender  "shall  be  fined  in  the  sum  of  one  hundred  dollars, 
to  be  recovered  by  indictment ;"  of  three,  "  he  shall  be  liable  to 
be  indicted,"  and  fined  and  imprisoned  ;  and  of  the  other,  he 
"shall  be  liable  to  indictment"  and  "fined  in  any  sum  not 
exceeding  one  thousand  dollars."  The  penalty  in  question  falls 
directly  within  the  first  class  of  cases,  and  is  recoverable  m  an 
action  of  debt,  in  the  name  of  the  People.  The  same  language 
is  employed  in  imposing  this  penalty,  as  in  those  for  the  recovery 
of  which  an  action  of  debt  is  specifically  given  ;  and  the  direc- 
tion as  to  the  mode  of  recovering,  must  be  understood  as 
referring  to  the  remedy   prescribed  in  these  cases. 

The  judgment  will  be  reversed. 

Judginent  reversed. 
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Thomas  Penny,  Pltif  in  Error,  v.  Martin  Graves,  Assignee  of 
John  White,  Deft  in  Error. 

EKRORTO  SANGAMON. 

Although  parol  testimony  is  inadmissible  to  vary,  contradict,  or  explain  the 
terms  of  a  written  agreement,  a  party  may  show  by  parol,  that  a  note  waa 
given  without  consideration,or  that  tlie  consideration  has  in  whole  or  in  part 
failed. 

Parol  evidence  may  be  received,  to  impeach  the  consideration  of  a  note,  but 
not  to  vary  its  terms. 

This  suit  was  first  commenced  before  a  justice  of  the  peace,  and 
talven  by  appeal,  to  the  Sangamon  Circuit  Court.  On  the  trial 
of  the  cause  in  the  Circuit  Court,  the  plaintiff  below  offered  in 
evidence,  a  note,  with  endorsements  as  follows  : 

Alton,  Dec.  30th,  1842. 

^52.13.  Six  months  after  date,  for  value  received,  I  prom- 
ise to  pay  George  Wilson,  and  Andrew  Beard,  fifty-two  13-100 
dollars — this  being  for  12  per  cent,  interest  on  account  of  hogs 
bought.  Hiram  Penny. 

Endorsment. — Feb'y  23d,  1844,  for  value  received,  we  assign 
the  within  to  James  White,  without  any  recourse  back  on  us. 

G.  Wilson. 
Andrew  Beard. 

Endorsment. — For  value  received,  I  assign  over  the  within 
note  to  Martin  Graves,  without  any  recourse  back  on  me  what- 
ever.    August  22d,  1849. 

James  White. 

And  closed  his  case. 

The  defendant  below,  then  introduced  Bela  C.  Webster,  who 
testified  that  the  note  was  in  his  handwriting  ;  that  he  was 
nresent  at  its  execution,  and  knew  all  the  circumstances  under 
which  it  was  given  ;  recollected  that  the  note  was  given  to  the 
payees,  who  were  acting  for  themselves  and  some  others, (of 
whom,  Penny  had  purchased  hogs,  which  he  took  to  Alton,) 
with  the  distinct  understanding,  that  in  case  certain  notes,  which 
were  given  by  B.  C.  Webster  &  Co.,  to  the  persons  from  whom 
Penny  bought  the  hogs,  should  be  paid  before,  or  at  maturity, 
the  amount  in  said  note  specified,  nor  any  part  thereof  should 
be  required  to  be  paid  by  Penny,  unless  the  persons  aforesaid, 
should  claim  interest.  The  payees  themselves,  according  to  his 
recollection,  stated  they  should  not    claim  any  of  the  amount  of 


288  SPRINGFIELD, 


Penny  v.  Graves. 


the  said  note,  unless  claimed  by  others.  The  notes  of  Web- 
ster &  Co.  were  paid  before  maturity.  No  one  of  the  persons 
claimed  interest,  so  far  as  he  knew.  Several  of  them,  when  be- 
ing paid,  or  about  that  time,  said  that  they  were  satisfied,  with- 
out any  interest  frora  Penny.  The  note  was  executed  at  the 
suggestion  of  Penny,  in  order  that  satisfaction  might  be  given  to 
the  persons,  of  whom  the  hogs  were  purchased,  with  the  un- 
derstanding aforesaid. 

Alexander  Penny  was  sworn,  and  testified  to  the  same  facts 
as  Webster. 

Plaintiff  objected  to  the  testimony  of  these  witnesses  when  of- 
fered. It  was  then  agreed  by  the  parties  that  the  testimony 
should  go  the  jury,  and  they  might  render  a  verdict  in  the  case, 
which  if  for  the  defendant,  should  be  subject  to  the  opinion  of 
the  court,  as  to  the  admissibility  of  the  testimony  of  Webster 
and  Penny.  The  jury  rendered  a  verdict  for  the  defendant. 
The  judge,  Davis,  presiding,  decided  that  the  testimony  was  in- 
admissible and  rendered  a  judgment  for  the  plaintiff  below,  for 
the  amount  of  the  principal  and  interest  of  the  note. 

To  which  opinion  of  the  court,  excluding  the  testimony  of 
Webster  and  Penny,  and  rendering  a  judgment  for  the  note 
aforesaid,  the  said  Penny  excepted,  and  brought  the  cause  to 
this  court. 

Stuart  &  Edwards,  for  Pltff  in  Error. 

Lincoln  &  Herndon,  for  Deft  in  Error,  cited  1  Greenleaf's 
Ev.,  §275,  281  :  2  Gil,  266  ;  12  Metcalf,  138,  275  545  :  9  ibid., 
39  ;  7  Blackford,  378,  491  ;  1  Denio,  400  ;  5  ibid.,  166. 

Trumbull,  J.  The  difficulty  .in  this  case  arises  not  so 
much  in  determining  what  the  law  is,  as  in  applying  it  to  the 
particular  case. 

The  rule  is  well  settled,  that  parol  testimony  is  inadmissible 
to  vary,  contradict,  or  explain,  the  terms  of  a  written  agreement, 
and  yet  it  is  allowable  to  show  by  parol,  that  the  consideration 
of  a  promissory  note  has  wholly  or  in  part  failed,  or  that  it  was 
given  without  consideration.  It  is  not  always  easy  to  distin- 
guish between  these  two  classes  of  evidence  and  determine  to 
which,  particular  testimony  belongs,  but  when  that  is  determined, 
the  law  is  well  established. 


c 
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Did  the  evidence  offered  in  tliis  instance,  go  to  impeacli  the 
consideration  of  the  note,  or  to  vary  its  term  ?  If  the  former, 
it  ought  to  have  been  admitted ;  if  the  latter,  it  was  properly 
excluded. 

The  consideration  of  the  note,  was  an  extention  of  time  to  the 
maker  within  which  to  pay  certain  sums  of  money  which  he 
was  owing  the  payees  and  others,  and  that  this  was  a  good  con- 
sideration cannot  be  questioned.  The  notes  of  Webster  &  Co., 
were  on  time,  and  Penny  gave  .he  note  in  question,  in  consider- 
ation that  the  persons  he  was  owing  would  wait  with  him,  till 
these  notes  fell  due.  The  evidence  offered  did  not  go  to  show 
that  Penny  did  not  get  the  benefit  of  the  extended  time,  or  that 
it  was  in  anj  manner  abridged,  consequently  it  did  not  tend  to 
show  that  the  consideration  of  the  note  had  in  any  manner  failed. 
The  payment  of  the  notes  of  Webster  &  Co.,  at  or  before  matu- 
rity, had  nothing  to  do  with  the  consideration  of  the  note  in 
question.  They  were  not  parties  to  it,  but  it  was  given  by 
Penny  on  account  of  an  arrangement  between  him  and  the  payees 
with  which   Webster  &  Co.,  had  nothing  to  do. 

The  effect  of  the  parol  evidence,  was  to  show  that  the  note 
although  absolute  in  terms,  was  in  fact  conditional.  The  object 
of  offering  it  manifestly  was  to  defeat  a  recovery  altogether,  and 
such  would  be  the  consequence  if  it  were  admissible.  Had 
Penny  intended,  that  ihe  note  should  not  be  collected  in  case  the 
notes  of  Webster  &  Co.  were  paid  at  maturity,  and  the  persons 
from  whom  he  had  purchased  hogs  did  not  claim  interest,  he 
should  have  had  such  intention  expressed  upon  the  face  of  the 
note  ;  not  having  done  so,  he  cannot  now  be  permitted  to  vary 
or  change  the  terms  of  his  written  contract  by  parol  evidence, 
upon  the  familiar  principle  that  the  writing  affords  the  only  evi- 
dence of  the  terms  and  conditions,  of  the  contract(a)Lane  v.  Sharp 

3  Scam.,  567  ;  Mager?).  Hutchinson,  2  Gill.,  266  ;  Ely -i).  Kilborn, 

4  Denio,  514  ;  Erwin  v.   Saunders,  1  Cowen,  249  ;  Graves   -w. 
Clark,  6  Blackford,  183. 

Judginent  affirmed. 

{a)  Baker  vs.  Whiteside,  Bsech.  Breese.  R.  174  ;  Scott  vs.  Bennett,  3  Gil.  R.  2.i4  ; 
Barrett  vs.  Sto\v,  ll  111.  II.  42t  wlnota  ;  C')olt  v^.  Wnitinj:,  IR  [11.  R  48 1 -in d  note  ; 
Hill  vs.  Enders.  19  111.  R.  103  ;  Walters  vs.  Smith,  2:5  lU.  R.  34.5  ;  Moraran  v«.  Fallenstein 
27  m.  R.  32  ;  Foy  vs.  Bl.tckstone,  3  111.  R.  533  ;  Hvrris  vs.  G.ilbraith,  43  111.  R.  311  ; 
Miller  vs.  Wells,  46  lU.  R.  49  and  note. 

ILL.  REP. XII. 19  > 
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William  Compher,  et  al.,  Appellants,  «.  The  People,  Appel- 
lees. 

APPEAL  FEOM  TAZWELL. 

By  demurring  to  a  plea  which  refers  to  various  statutes,  only  such  facts  are 
admitted  as  are  well  pleaded,  the  construction  given  to  such  statutes  is  not 
thereby  admitted  to  be  correct. 

A  bond  conditioned  that  A.  B.  shall  ;«erform  all  the  duties  required  to  be  per- 
formed by  him,  as  collector  of  a  county,  in  the  time  and  manner  presciibed  by 
law,  requires  that  he  shall  perform  all  the  duties  properly  appei'taining  to  hia 
office,  and  that  shall  from  time  be  required  of  him  while  in  office. 

Parties  who  go  surety  upon  official  bonds  of  this  character,  must  be  supposed 
to  do  so  Avith  a  knowledge  and  expectation  that  the  revenue  laws  will  be 
changed,  and  they  have  no  right  to  complain,  if  the  duties  of  their  principal 
are  not  materially  varied,  and  are  of  a  character  properly  appertaining  to  the 
office,  (a) 

This  was  an  action  brought  on  a  bond  executed  by  Compter, 
as  collector  of  Peoria  county.  The  other  defendants  were  hia 
surities.  The  bond  was  executed  on  the  24th  of  Sept.,  1849, 
and  is  in  the  usual  form.  The  defendants  pleaded,  first :  that 
on  the  sixth  of  Nov.,  A.  D.  1849,  the  General  Assembly  of  the 
State,  without  the  consent  of  the  defendants,  changed  the  time 
for  the  rendition  of  judgment  against  delinquent  tax  payers. 
Second :  That  at  the  time  the  bond  was  executed,  it  was  by  law, 
the  duty  of  the  collector,  and  he  was  authorized  and  empowered 
to  distrain  for  taxes  and  revenue,  due  the  State  on  the  fiirst  day 
of  Feb.,  1850  and  that  on  the  sixth  day  of  Nov.,  1849,  and  after 
the  execution  of  the  bond,  the  General  Assembly,  without  the 
consent  of  these  defendants,  by  law,  prohibted  the  said  collector 
from  distraining  and  collecting  said  taxes  and  revenue  until  the 
first  day  of  March  thereafter.  Third  :  That  on  the  sixth  of  Nov., 
1849,  the  Legislature,  without  the  consent  of  the  defendants, 
changed  the  time,  when  the  said  collector,  by  the  law  in  force 
at  the  time  of  the  execution  of  the  bond,  was  bound  to  settle 
with  the  Auditor,  and  fixed  the  same  on  the  first  day  of  July, 
A.  D.  1850.  Fourth  :  That  on  the  sixth  of  Nov.,  1849,  the 
Legislature,  without  the  consent  of  the  defendants,  changed  the 
law  under  which  they  executed  the  bond,  so  as  to  require  them 
to  pay  interest  from  and  after  the  first  day  of  July,  A.  D.  1850. 
Fifth  :  That>  the  laws  under  w  hich  the  contract  was  made  have 
been  repealed.  Sixth  :  That  by  the  several  laws  in  force  at  the 
time  of  the  excution  of  the  said  writing  obligatory,  the  said 
collector  was    duly  authorized  to  proceed  to  collect,  by  distress, 

(a)     People  vs.  Leet,  13  Ul.  R  .169. 
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the  revenue  for  the  year  1849,  on  the  first  day  of  Feb.,  1850  ; 
that  in  the  laws  also  then  in  force,  the  said  collector  was  dalv 
authorized  to  obtain  judgment  against  the  list  of  delinquect 
lands,  at  the  June  term  of  the  County  Court  of  Peoria  county, 
and  to  proceed  to  sell  the  same  on  the  third  Monday  after  the 
commencement  of  said  term;  and  that  by  the  law,  also,  then  in 
force,  the  said  collector  was  bound  to  settle  with  the  Auditor  of 
public  accounts,  within  sixty  days  after  the  time  fixed  by  law 
for  holding  the  first  term  of  the  Circuit  Court  of  Peoria  county, 
in  the  year,  A.  D.  1850,  which  would  occur  on  the  29th  day  of 
July,  A.  D.  1850;  that  subsequent  to  the  making  of  said  writing 
obligatory  by  the  defendants,  to  wit :  on  the  fifth  day  of  Novem- 
ber, A.  D.  1849,  the  General  Assembly  of  the  State  of  Illinois, 
cnanged  the  time  of  holding  the  Circuit  Court  of  Peoria  county, 
in  such  manner  as  the  time  for  holding  the  same,  would  occur 
on  the  fourth  Monday  of  March,  A.  D,  1850,  so  that  in  fact, 
the  time  then  fixed  by  law  to  settle  with  the  Auditor,  would 
occur  on  or  about  the  25th  day  of  May,  A.  D.  1850;  that  on 
the  sixth  day  of  November,  1849,  the  general  Assembly  again 
changed  the  time  of  making  said  sale  of  delinquent  lands  fixing 
the  time  thereof  on  the  second  Monday  of  June,  A  D.  1850, 
and  on  the  same  day  passed  a  law  prohibiting  the  said  collector 
from  proceeding  to  collect  said  taxes  and  revenue  due  the  State, 
by  distress,  until  the  first  day  of  March,  A.  D,  1850  ;  and  on 
the  same  day  extended  to  said  collector  the  time  for  making  his 
said  settlement  with  the  Auditor  of  public  accounts,  on  the  first 
day  of  July,  1850,  thereby  then  and  there,  and  wholly  without 
the  consent  of  the  defendants,  materially  altering  and  changing 
the  liability  of  the  defendants  in  the  premises.  The  defendants 
also  pleaded  payment  of  $819.52,  and  non  est  factum.  Issues  of 
fact  were  taken  upon  the  fifth  plea,  the  pleas  of  payment  and 
non  est  factum.  The  issues  upon  the  fifth  plea, and  the  plea  of  7xon 
est  factum  were  found  for  the  plaintiff,  and  the  issue  of  payment 
for  defendants.  The  first,  second,  ttiird,  fourth,  and  sixth  pleas 
were  demurred  to,  and  the  demurrer  was  sustained,  and  judg- 
ment given  on  these  pleas,  for  the  plaintiSF.  The  defendants 
elected  to  abide  by  the  demurrer.  The  points  made  by  defend- 
ants are  presented  by  the  several  pleas  demurred  to.  The  defend- 
ants contend,  that  the  change  of  the  law  referred  to  in  the  pleas 
released  the  securities. 
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The  cause  was  heard  before  Davis,  Judge,  at  the  October  term, 
1850,  of  the  Tazewell  Circuit  Court.    The  defendants  appealed. 

N.  H.  Purple  &  R.  S.  Blackwell,  for  Appellants. 

The  contract  of  a  surety  upon  an  official  bond,  is  to  be  construed 
according  to  the  law  in  force  at  the  time  of  the  execution  of 
the  bond.  Reynolds  v.  Hall,  2  Illinois,  38,  (1  Scam.  ;)  People  v. 
Moon,  4  ibid,  123,(3  Scam.;)  U.  S.  V.  Kirkpatrick,  9  Whea.,  720  ; 
Comb   w.  Woolfe,  21  Eng.  C.  L.  Rep.,  253. 

Such  has  been  the  understanding  of  the  Legislature  of  this 
State,  and  when  they  intended  to  hold  the  sureties  beyond  the 
terms  of  their  undertaking,  as  expressed  in  the  contract,  they 
invariably  framed  the  condition  of  the  bond  in  such  manner  as 
to  hold  the  sureties  responsible,  notwithstanding  future  chanses 
in  the  law.  R.  S.  1815,  page  76,  §2,  77  §2, 422,  §1, 497,  §7,  505, 
§49,  514,   §2,  551,  §68,   589,  §3. 

The  terms  of  the  bond  sued  upon  in  this  case,  do  not  contem- 
plate any  change  in  the  law ;  and  the  assent  of  the  sureties  to 
such  changes  cannot  be  presumed.  2  Am.  Lead.  Ca.  169  ;  Davis 
V.  People,  6  Illinois,  409,  (1  Gilman  ;)  People  v.  McHatton,  7 
Illinois,  638,  (2  Gilman). 

The  Legislature  have  no  right  to  vary  the  terms  of  the  under- 
taking, the  sureties  have  a  right  to  be  consulted  in  reference  to 
every  arrangement  between  the  creditor  and  principal,  and  if  the 
contract  is  varied  without  their  assent,  whether  the  alteration  is 
material  or  not,  the  sureties  are  discharged.  There  is  a  conclusive 
presumption  that  by  the  alterations,  the  sureties  are  injured. 
Field  V.  Rawlings,  6  Illinois,  583,  [1  Gilman  ;]  Sharp  v.  Bedell, 
10  Illinois,  88  ,[5  Gilman;]  State  v.  Medary,  17  Ohio,  565  ;  Reea 
V.  Barrington,  2  Versay,  Jr.  540  ;  Norton  v.  Roberts,  4  Monroe, 
493  ;  2  Am.  Lead.   Ca.  149. 

Stuakt  &  Edwards,  Lincoln  &  Herndon,  D.  B.  Camp- 
bell and  D.    L.  Gregg,    for  Appellees. 


D.  L.  Gregg,  made  the  following  points : 

The  main  question    presented  in  this  case,    by  the  assignment 
of  error,    is,  whether  the  sureties  in  a  Collector's    bond,  are   dis- 
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charged  from  their  liability,  by  the  passage  of  laws  without  their 
consent,  changing  the  time  in  which  such  collector  shall  perform 
certain  duties  pertaining  to  his  office,  such  as  obtaining  judgment 
against  delinquent  tax  payers,  distraining  for  taxes,  settlement 
with  the  Auditor,  &c. 

It  is  competent  for  the  Legislature  to  make,  from  time  to  time, 
such  changes  in  the  revenue  laws  as  the  public  good  may  require. 
The  obligation  of  the  bond  refers  not  only  to  acts  in  force  at  the 
time  of  its  execution,  but  to  such  as  may  subsequently  be  passed. 

This  principle  is  recognized  in  the  State  of  Indiana,  as  appears 
from  the  case  of  Kindle  and  others  v.  The  State,  7  Blackford, 
586.  See  also  9  Wheaton,  720,  736,  and  9  Wheaton,  184,  190. 

It  has  been  expressly  decided  by  the  Supreme  Court  of  Mary- 
land, that  an  extension  of  time,  by  the  Legislature,  to  a  Sheriff, 
does  not  discharge  his  sureties.  State  of  Maryland  v.  Carleton, 
et  al.,  1  Gill,  257.  In  the  case  of  The  People,  &c.,  v.  McHatton, 
2  Gillman,  731.  also  recognize  the  same  doctrine. 

It  may  be  laid  down  as  a  general  principle,  that,  as  the  Legis- 
lature has  a  right  to  make  changes  in  the  laws  which  regulate 
the  duties  and  responsibilities  of  public  officers  whenever  the 
public  good  requires  it,  parties  becoming  sureties  will  be  pre- 
sumed to  have  reference  to  the  probability  of  such  changes.  The 
case  of  Adams  et  al.  v.  The  County  of  Logan,  seems  to  sustain 
this  view.     11  Illinios  Reports,  336. 

Lincoln  and  Heendon  made  the  following  points  : 

Mere  delay  by  the  principal  in  not  suing  the  principal  debtor 
will  not  discharge  the  surety.  The  taking  of  a  mortgage,  and 
giving  time  in  the  mortgage,  will  not  discharge  the  surety.  The 
suretv  is  not  released  if  collateral  surety  is  sometimes  taken 
from''him.     11  Illinois,  352  ;  6  Howard  U.  S.,  279. 

The  surety  will  not  be  released  if  the  officers  of  the  govern- 
ment fail  and  neglect  to  make  the  principal  in  the  bond,  account 
and  pay  over  the  money,  at  the  times,  and  in  the  manner,  pre- 
scribed by  law.  9  Wheaton,  720  ;  5  Condensed,  733  ;  6  Con- 
densed, 264 ;  11  Wheaton,  154  ;  1  Peters,  325. 

The  secret  instructions  of  the  department  tu  the  principal  in 
the  bond  to  retain  the  balance  till  drawn  for,  or  any  private 
instructions  by  the  mere  discretion  of  the  offic        in  the  depart- 
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ment.  release  the  sureties.     3  Mason  C.   C,  446  ;  1  Howard  U. 
S.,  250. 

In  the  case  at  bar,  the  Legislature  passed  a  general  law,  not  a 
particular  and  special  law,  to  meet  particular  cases,  allowing  all 
officers  a  longer  time  to  account  than  they  had  when  ths  bond 
was  signed,  and  in  this  case  the  term  of  holding  the  circuit  court 
was  altered  so  that  it  came  on  a  few  weeks  later  than  under  the 
old  law.  These  general  laws,  and  the  altering  the  times  of  hold- 
ing court,  the  Legislature  have  an  undoubted  right  to  act  upon. 
The  sureties,  contract,  with  reference  to  this  constitutional  right 
and  the  frequent  exercise  of  that  right.  2  Oilman,  731 ;  7 
Blackford,  586  ;  1  Gill,  249  ;  2  Oilman,  731. 

Trumbull,  J.  The  question  in  this  case  is,  whether  the 
sureties  upon  the  appeal  bond  of  the  ^collector,  are  discharged  by 
the  changes  in  the  law  regulating  the  duties  of  collectors, 
enacted  subsequent  to  the  date  of  the  bond.  The  alterations  in 
the  law,  'are  set  up  in  a  number  of  distinct  pleas,  to  all  of  which 
the  circuit  court  sustained  a  demurrer. 

One  of  the  pleas,  after  referring  to  various  statutes  enacted 
subsequent  to  the  date  of  the  bond,  alleges  that  thereby  the  lia- 
bility of  the  sureties  was  materially  changed  ;  and  it  is  insisted 
that  the  plaintiffs  below,  by  demurring  to  the  plea,  have  admit- 
ted the  truth  of  this  allegation.  This  is  not  so.  A  demurrer 
only  admits  such  facts  as  are  well  pleaded.  The  laws  in  question 
are  all  public  acts,  and  by  demurring  to  a  plea  construing  them, 
the  plaintiffs  did  not  admit  the  construction  to  be  correct.  That 
is  a  matter  to  be  determined  by  the  court. 

The  changes  in  the  law  complained  of,  are  all  of  a  general 
character,  and  applicable  to  all  collectors  in  the  State.  They 
impose  no  new  duty  upon  the  collector,  which  he  was  not  before 
required  to  perform,  nor  are  the  liabilities  of  the  sureties  in  any 
respect  added  to  or  increased,  by  the  passage  of  the  subsequent 
acts. 

The  provision  of  the  Statute  postponing  the  time  when  the 
collector  should  be  authorized  to  distrain  for  taxes,  from  the  first 
of  February  till  the  first  of  March,  which  was  so  much  relied 
upon  in  the  argument,  did  not  increase  the  liability  of  the  sure- 
ties. The  law  has  always  provided  for  discharging  the  collector 
from  responsibility,  on  account  of  any  taxes  which  could  not  be 
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collected  by  reasonable  and  proper  diligence.  If,  therefore,  he 
was  unable  to  make  the  taxes  of  any  individual,  by  reason  of 
he  removal  or  insolvency  of  such  individual,  between  the  first 
day  of  February  and  the  first  day  of  Maach,  the  law  discharged 
the  Sheriif  from  liability  on  account  of  such  tax. 

Thus  his  liability  was  diminished,  in  exact  proportion  as  his 
power  to  collect  was  abridged. 

The  other  alterations  of  the  law  set  up  by  the  sureties  in  their 
discharge,  are  a  change  in  the  time  of  obtaining  judgment  against 
delinquent  lands  from  May  27th,  to  June  first  ;  and  in  the  time 
for  settlement  by  the  collector  with  the  Auditor,  from  June  27th 
to  July  first.  How  the  sureties  were  prejudiced  by  these  changes 
has  not  been  shown,  nor  do  we  perceive.  It  was  a  matter  of  no 
importance  to  them,  Avhether  the  judgment  against  delinquent 
lands,  was  a  few  days  sooner  or  later,  nor  were  their  liabilities 
increased,  by  requiring  a  settlement  with  the  Auditor  a  few 
weeks  earlier,  so  that  an  abundance  of  time  was  scill  left  the  col- 
lector, within  which  to  make  the  taxes,  which  is  not  denied. 

The  fourth  plea,  alleges  a  change  in  the  law  under  which  the 
contract  was  made,  without  the  consent  of  the  sureties,  whereby 
they  were  required  to  pay  interest,  at  the  rate  of  ten  per  cent, 
from  the  first  day  of  July,  1850.  It  would  be  a  sufiicient  answer 
to  this  plea,  to  say,  that  the  act  of  November  6,  1849,  referred  to 
in  said  plea,  imposes  no  such  liability  upon  the  sureties.  But 
the  plea  is  defective,  in  not  alleging  upon  what  sum,  or  upon 
what  account,  they  were  required  to  pay  interest.  The  parties 
have,  however,  treated  it  as  a  plea,  setting  up  as  a  consequence 
of  the  change  in  the  time  of  settlement,  that  the  sureties  have 
become  liable  to  pay  ten  per  cent,  per  annum,  upon  the  balance 
that  the  collector  should  fail  to  pay,  from  the  first,  instead  of  the 
twenty  seventh  of  July,  as  the  law  stood  when  the  bond  was  exe- 
cuted. Even  in  this  point  of  view,  the  plea  presents  no  denfence 
to  the  action.  The  ten  per  cent,  is  not  imposed  by  the  law  upon 
the  sureties  of  the  collector,  but  as  a  personal  penalty  upon  him. 
Acts  1847,  p.  81,  §13. 

The  sureties,  are  in  no  event  liable  for  this  penalty,  nor  does 
it  appear  from  the  record  that  it  has  been  assessed  against 
them. 

The  point  to  be  decided,  then,  is  whether  the  sureties  of  the 
collector  are  discharged  by  the  enactment  of  general  laws  sub- 
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sequent  to  the  date  of  the  bond,  by  'wliicb  the  collector's  duties 
are  varied,  but  not  to  the  prejudice  of  the  sureties. 

It  was  decided  by  this  Court,  at  its  last  term,  at  Mt.  Vernon, 
in  the  case  of  The  Governor  v.  Ridgway,  ante,  p.  14,  that  the 
sureties  of  an  officer,  upon  his  official  bond,  conditioned  for  the 
performance  of  the  duties  of  the  office,  were  liable  for  the  failure 
of  their  principal,  to  perform  duties  prescribed  by  subsequent 
laws,  provided  such  additional  duties  were  of  a  character  properly 
appertaining  to  the  office,  and  connected  with  its  duties,  as  regu- 
lated by  law  at  the  time  the  bond  was  entered  into.  It  is  unne- 
cessary to  repeat  here,  the  reasons  for  that  decision,  or  the 
authorities  upon  which  it  was  based,  as  they  can  be  seen  by  a 
reference  to  the   case. 

The  condition  of  the  bond  in  this  case  is  that  the  said  "Wil- 
liam Compher  shall  perform  all  the  duties  required  to  be  per- 
formed by  him,  as  collector  of  the  said  county  of  Peoria,  in  the 
time  and  manner  prescribed  by  law,  that  is,  all  the  duties  pro- 
perly appertaining  to  the  office  of  collector,  and  that  shall,  from 
time  to  time,  be  required  of  him  during  his  continuance  in  office. 

The  power  to  control  the  revenue  is  one  of  the  highest  attri- 
butes of  sovereignty.  Without  this  power,  no  government  could 
exist,  and  it  cannot  be  supposed  that  the  General  Assembly 
intended  to  part  with  this  important  prerogative,  or  to  contract 
that  no  change  should  be  made  in  the  manner  of  collecting  the 
revenue,  durin  '■  the  continuance  in  office  of  any  of  its  collectors. 
Parties  who  go  security  upon  bonds  of  this  character,  do  so 
with  the  full  knowledge  and  expectation,  that  the  revenue  laws 
will  be  changed,  and  the  duties  of  the  collectors  altered  as  the 
public  interests  may  require,  and  they  have  no  right  to  complain 
of  any  alteration  in  the  laws  not  materially  changing  the  character 
of  the  duties  of  their  principal,  especially,  when  such  alterations 
are  in  no  wise  prejudicial  to  their  interest.  Such  are  the  changes 
of  the  law  under   consideration. 

It  is,  however,  insisted  that  this  Court  has  given  a  different 
construction  to  this  class  of  bonds,  and  the  case  of  Reynolds  v. 
Hall,  1  Scam.,  35,  is  relied  upon  to  support  this  position. 

That  case  was  very '  different  from  this.  It  decides  that  the 
sureties  of  the  State  Treasurer,  were  not  liable  for  his  acts  as 
cashier  of  the  State  Bank,  the  duties  of  cashier  fiaving  been  cast 
upon  him  by  a  law    subsequent    to  the  date  of  the  bond.      The 
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decision  is  put  upon  the  express  ground,  that  a  new  office  had 
been  imposed  upon  the  treasurer,  not  only  unconnected  with  his 
office  as  Treasurer,  but  of  a  diversified  and  entirely  diflerent 
nature.  To  have  held  the  sureties  liable  in  that  case,  would 
have  been  to  extend  their  liability  by  implication,  beyond  the 
terms  of  the  contract,  as  understood  by  the  parties,  at  the  time  it 
was  made.  Not  so  in  this  case.  Here  no  new  and  distinct  duty 
was  imposed  upon  Compher  ;  on  the  contrary,  all  the  changes  in 
ths  law  related  to  the  detail  of  the  duties  before  imposed  upon 
him. 

Two  other  cases  decided  in  this  Court.  Davis  n.  The  People, 
1  Gil.,  409,  and  The  People  v.  McHatton,  2  Gil.,  638,  are  also 
relied  upon  as  decisive  of  this  case.  In  both  of  those  cases ^  the 
time  fixed  by  law,  when  collectors  were  required  to  pay  over  the 
amount  of  taxes,  was  extended  to  Davis  and  McHatton  by  spe- 
cial acts  of  the  Legislature,  and  it  may  well  be  said  that  their 
sureties  did  not  contemplate,  at  the  time  the  bond  was  executed, 
that  the  Legislature  would,  by  special  acts,  make  the  time  of  set- 
tlement, or  the  liability  of  those  particular  collectors,  different 
from  that  of  all  others  in  the  State. 

They  could  not  have  anticipated,  that  the  case  of  the  particu- 
lar collector,  for  whom  they  had  become  sureties,  would  be  made 
an  exception  to  all  others,  andit  would  undoubtedly  have  violated 
the  terms  of  the  contract,  as  understood  by  the  parties  when  it 
was  made,  to  have  held  them  liable  under  such    circumstances. 

There  is  another  case,  however,  that  of  The  People  v.  McHat- 
ton 2  Gil.,  731,  which  is  directly  in  point  upon  this  branch  of 
the  case.  It  was  held  in  that  case,  that  the  sureties  of  the  col- 
lector were  not  discharged  by  a  change  in  the  time  of  holding 
court,  whereby  the  time  for  paying  the  taxes  into  the  State  Treas- 
ury was  extended.  It  is  true  the  law  did  not  at  that  time,  specify 
the  day  for  paying  over  taxes,  except  by  reference  to  other  acts, 
and  such  was  the  case  when  the  present  bond  was  executed,  but 
the  payment  was  to  be  made,  within  a  certain  number  of  days 
after  the  sale  of  the  delinquent  lands,  which  was  also  to  take  place 
a  certain  length  of  time,  after  the  first  term  in  each  year  of  the 
circuit  court  of  the  particular  county.  The  time  of  the  sale  and 
payment,  were  made  to  depend  upon  the  time  of  holding  the 
circuit  court,  but  that  was  fixed  by  law  at  a  certain  time.  The 
day  of  payment  may,  therefore,  be  said  to  Have  been  fixed,  for 
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that  is  certain  which  may  be  rendered  certain.  At  all  events, 
the  time  of  payment  was  as  much  fixed,  and  as  much  changed, 
in  McHatton's  case  as  in  this.  The  cases  are,  therefore,  precisely 
analogous. 

The  case  of  Kindle -y.  The  State,  7  Blackf.,  586,  is  also  directly 
in  point  upon  most  of  the  questions  under  consideration.  The 
action  was  upon  a  County  Treasurer's  bond,  and  the  Court  say  : 
"The  contract  refers  to  laws  that  may  be  passed  during  the  term 
for  which  the  treasurer  holds,  as  well  as  the  law  in  force  at  the 
time  it  was  entered  into.  *  *  *  *  ^\^q  i^w  relied  upon  in 
this  case  as  effecting  the  discharge  of  the  sureties,  is  a  general 
law  having  respect  only  to  the  times  of  settlement  with  the 
authorized  agents  of  the  government.  As  to  such  a  matter,  we 
think  the  Legislature  intended,  and  the  bond  contemplates,  that 
the  law  may  be  modified  as  experience  shall  show  that  the  public 
good  demands. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 


Judgment  affirmed. 


»  <^  O  ^  *- 


William  T.  Major,  Pltff  in  Error,  ?).    M.  H.  Hawkbs,  et  al.^ 

Defts  in  Error. 

ERROE  TO  McLean. 

Upon  a"  voluntary  dissolution  of  a  partnership,  each  of  the  partners,  in  tbe  ab- 
sence of  any  agreement  to  the  contrary,  may  collect  the  debts  and  receipt 
therefor. ((()N^or  does  the  insolvency  of  the  partner  receiving  the  money,  nor 
the  application  he  makes  of  it,  alter  the  right. 

A  partner  under  such  circumstances,  has  not  the  right,  without  consent,  to  ap- 
ply partnership  effects  in  discharge  of  his  individual  indebtedness,  and  a 
creditor  of  his,  who  should  knowingly  receive  such  effects,  would  be  respon- 
sible therefor  to  the  firm. 

The  defendants  in  error,  sued  Major,  in  the  McLean  Circuit 
Court,  to  recover  an  indebtedness  dae  to  them  as  co-partners. 
Major  proved  the  payment  of  his  indebtedness  to  Hawk es,  one 
of  the  co-partners,  after  the  publication  of  a  notice  of  dissolution, 
by  mutual  consent.  A  verdict  was  found  on  the  circuit,  against 
Major,  and  he  brings  the  cause  to  this  Court  by  writ  of  error. 
The  cause  was  heard  before  Davis,  Judge. 

(a)    Gordon  vs.  Freeman,  11  111.  R.  56. 
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A.  Gridlby&  0.  PeterSj  for  Plaintiff  in  Error,  cited  Story  on 
Part.,  474,  note  2  ;  Brewster  x.  Mott,  et  al.,  4  Scam.,  378  ;  Gor- 
don V.  Freeman,  11  Ills.,  14. 

LmcoLN  &  Herndon,  for  Defts  in  Error. 

Trumbull,  J.  Upon  the  voluntary  dissolution  of  a  partner- 
ship, each  of  the  partners,  in  the  absence  of  any  agreement  to 
the  contrary,  retains  the  right  to  collect  debts  due  the  firm,  and 
give  discharges  therefor.     Story  on  Partnership,  §328. 

Hawkes  had,  therefore,  just  as  much  right  to  receive  the  mo- 
ney from  Major,  and  give  the  receipt  of  the  firm,  as  either  of  the 
other  partners,  and  the  receipt,  if  honestly  obtained,  was  a  defence 
to  the  further  prosecution  of  the  action.  The  fact,  that  Major 
first  made  an  attempt  to  settle  the  account  by  giving  Hawkes, 
credit  upon  a  claim  which  he  had  against  him  individually,  did 
not  prevent  him  from  afterwards  paying  the  money  to  Hawkes, 
when  he  ascertained  that  the  other  partners  would  not  assent  to 
the  first  arrangement.  Major  was  not  responsible  for  the  appli- 
cation which  Hawkes  made  of  the  money,  so  that  he  paid  it  in 
good  faith,  nor  does  the  insolvency  of  Hawkes,  at  the  time,  alter 
the  case.  The  record  shows,  that  he  was  known  by  the  other 
partners  to  have  been  insolvent  when  the  partnership  was  formed. 
They  were  willing  to  trust  him,  notwithstanding,  and  by  becom- 
ing his  partners,  gave  to  him  the  same  right  to  receive  the  debts, 
that  should  become  due  the  firm,  which  either  of  them  should  pos- 
sess. It  is  true,  that  without  the  assent  of  his  co-partners,  he  had 
no  right  to  apply  partnership  effects  in  discharge  of  his  individual 
indebtedness,  and  a  creditor  of  his,  knowingly  receiving  such 
effects  in  discharge,  would  be  responsible  for  the  same  to  the 
firm. 

To  deprive  Major  of  the  benefit  of  the  payment  made  to 
Hawkes,  it  was  incumbent  upon  the  plaintiffs  below,  to  show  that 
it  was  not  made  in  good  faith.  It  has  been  suggested  by  counsel, 
that  the  money  was  returned  to  Major,  after  being  paid  over,  but 
there  is  no  evidence  in  this  case  to  justify  such  a  presumption. 
The  witness  to  the  receipt,  testifies  that  the  money  was  paid  over 
to  Hawkes  in  his  presence,  and  this  is  all  the  evidence  in  the 
record  about  the  money.  For  aught  that  appears,  Hawkes  may 
have  accounted  with  his  co-partners  for  the  money  received  from 
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Major,  but  whether  he  has  or  not,  is  quite  immaterial  to  Major, 
provided  he  honestly  paid  the  money,  and  has  in  no  way  aided  or 
abetted  in  the  misapplication  of  it.  There  would  be  no  safety  in 
paying  a  partnership  debt  to  a  single  member  of  a  firm,  if  the  deb- 
tor was  bound  to  see  that  the  money  was  properly  applied  by  the 
partner  receiving  it. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 


remanded. 


Judgment  reversed » 


» »  c  ^  > 


Robert    Dawson,  Pltifin  Error,  v.   Abel  Harrington,  Deft 
in  Error. 

ERROR  TO  BROWN. 

The  Statute  creating  a  lien  in  favor  of  mechanics  or  others  performing  laoor 
or  providing  materials,  protects  those  who  do  so  at  the  instance  of  the  owner 
of  the  property.  The  benefits  ol  the  law  are  not  extended  to  those  who  ren- 
der services  or  furnish  materials  on  account  of  the   contractor. 

This  wa3  a  petition  for  a  Mechanic's  lien,  by  the  defendant  in 
error,  Abel  Harrington,  against  the  plaintift"  in  error,  Robert 
Dawson,  filed  in  the  Brown  Circuit  Court. 

The  bill  sets  forth,  that  Dawson,  by  his  agent,  G.  W.  Robbins, 
engaged  Harrington  to  work  in  a  certain  mill,  which  Dawson 
was   building,  Dawson  to  pay  Harrington  $1.83,  per  day. 

Bill  alleges,  that  he  worked  one  hundred  days  and  had  received 
thirty  dollars,  and  thus  there  was  still  due  $143.00. 

Defendant  answered,  denying  the  authority  of  Robbins,  as  his 
agent,  and  showing  that  Robbins  built  the  mill  by  special  con- 
tract with  Dawson  ;  and,  if  Harrington  worked  upon  the  mill  at 
all,  it  was  in  the  employment  of  Robbins. 

There  was  a  trial  by  jury,  Minshall,  Judge,  presiding.  The 
evidence  produced  by  Harrington  shows  that  his  work  was  worth 
$90.  No  evidence  as  to  what  length  of  time  Harrington  worked. 
The  defendant  ofi"ered  to  prove,  that  Robbins  was  to  build  the 
mill  by  contract,  and  had  received  payment  in  full,  including 
Harrington's  work,  and  this  upon  the  evidence  of  Harrington, 
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given  upon  a  former  suit  between  Dawson  and  Robbing.  This 
evidence  was  rejected  by  the  court.  The  jury  found  a  verdict 
for  plaintiff  for  $106,  upon  which  the  court  pronounced  a  com- 
mon law  judgment.  The  defendant  moved  for  a  new  trial,  which 
motion  was  overruled.  The  defendant  now  brings  the  case  here 
by  writ  of  error. 

J.  A.  Singleton  &  R.  S.  Blackwell,  for  Pltff  in  Error. 

C.  L.  HiGBEE  &  M.  McCoNKEL,  for  Deft  in  Error. 

Treat.  C.  J.  This  was  a  proceeding  to  enforce  a  mechan- 
ic's lien,  commenced  by  Harrington  against  Dawson.  The  com- 
plainant alleged  in  his  bill  that,  in  September,  1847,  he  was 
employed  by  one  Robbins,  who  was  the  agent  of  the  defendant, 
to  work  on  a  mill,  then  being  erected  by  the  defendant,  at  the 
rate  of  $1.83,  per  day  ;  and  that  in  pursuance  of  such  contract, 
he  worked  on  the  mill  one  hundred  days,  for  which  there  was 
due  him  a  balance  of  $143.  The  defendant  alleged  in  his  answer 
that  Robbins  erected  the  mill  for  him,  for  a  stipulated  compen- 
sation ;  and  he  denied,  that  Robbins  was  at  any  time  his  agent, 
and  that  the  complainant  ever  performed  any  labor  on  the  mill, 
with  his  authority  or  consent.  There  was  a  replication  to  the 
aiiswer,  and  a  trial  before  a  jury.  The  complainant  introduced 
a  witness,  who  testified,  that  complainant's  work  on  the  mill  was 
worth  $90  ;  that  he  vras  originally  employed  by  Robbins,  who 
had  contracted  to  construct  the  mill  for  the  defendant ;  and  that 
the  defendant  subsequently  agreed  to  see  the  workmen  paid, 
for  what  labor  they  might  perform  after  a  specified  time,  which 
time  the  witness  could  not  recollect.  On  this  evidence,  the  jury 
returned  a  verdict  in  favor  of  the  complainant  for  $106.  The 
court  overruled  a  motion  to  set  aside  the  finding,  and  rendered 
judgment  for  the  complainant. 

The  statute  provides  that  "  Any  person  who  shall,  by  contract 
with  the  owner  of  any  piece  of  land  or  town  lot,  furnish  labor 
or  materials  for  erecting  or  repairing  any  building,  or  the  appur- 
tenances of  any  building  on  such  land  or  lot,  shall  have  a  lien 
upon  the  whole  tract  of  land  or  town  lot,  in  the  manner  herein 
provided,  for  the  amoumt  due  to  him  for  such  labor  or  materials.'* 
R.  S.  ch.  65,  §1.     The    proof  did  not  bring  the    complainant 
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within  this  provision.  He  did  not  perform  labor  on  the  mill  in 
pm'suance  of  any  contract  made  with  the  owner.  He  was  em- 
ployed by  Robbins,  who  had  contra3ted  to  erect  the  mill  for  the 
defendant.  He  must,  therefore,  look  to  Robbins  for  compensa- 
tion, and  not  to  the  defendant.  Robbins  had  a  lien  on  the  prem- 
ises, and  not  those  employed  byhim.(«)The  statute  only  creates 
a  lien  in  favor  of  persons  performing  labor,  or  providing  mate- 
rials, at  the  instance  of  the  owner  of  the  property.  Its  benefits 
are  not  extended  to  those  rendering  services  or  furnishing  mate- 
rials on  account  of  the  contractor.  The  undertaking  by  the 
defendant  to  pay  for  work  that  should  be  done  after  a  certain 
day,  cannot  avail  the  complainant,  as  he  failed  entirely  to  show 
that  any  part  of  the  services  in  question  were  rendered  subse- 
quent to  that  time. 

The  judgment  of  the  circuit   court  must  be  reversed,  and  the 
bill  dismissed  with  costs. 

Judgment  affirmed. 


»  »   ^  .^  a 


Bbla  C.  Webster,  et  al.,  Pltffs  in  Error,  ?).  Augustus  C.  French, 
el  al. ,  Def  ts  in   Error. 

ERROETO  SANGAMON. 

Under  a  law  whicli  required  the  Governor  to  receive  written  sealed  bids,  un- 
til the  first  day  of  July,  Held,  that  all  bids  received  after  the  thirtieth  of  June , 
must  be  rejected.  Under  a  directory  statute,  a  duty  should  be  performed  at 
the  time  specified,  but  may  be  valid  if  performed  afterwards.  Under  a  per- 
emptory law,  the  act  must  be  done  at  the  time  specified. 

The  word  "  until,"  may  in  a  contract  or  a  law,  have  an  exclusive  or  inclusive 
meaning;  depending  "upon  the  subject,  transaction  or  connection  about,  or 
in  which  it  i-s  used. 

After  the  decision  of  this  case  as  reported  in  the  11th  of 
Illinois,  page  254,  on  the  case  being  remanded  to  the  circuit 
court,  the  complainants,  plaintiffs  in  error,  filed  a  supplemental 
bill,  to  which  answers  were  filed  by  all  the  respondents.  But  as 
the  case  turns  exclusively  upon  the  time,  within  which  the  bid- 
dings in  controversy  were  offered,  it  is  not  necessary  that  the 
pleadings  and  proofs  should  be  set  out. 

The  record  shows    conclusively,  that  the  bid  of  the  complain- 

(a)     ButseeLaw  of  1869p. 
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ants, (as  also  the  bids  of  other  parties,)  were  offered  on  the  2nd  of 
July,  1849.    The  bill  was  heard,  before  Davis,  Judge,  and  a  pr^ 
forma  decree  dismissing  the  bill  was  entered  by  consent. 

S.  T.    Logan,  Lincoln  &  Herndon   and   M.  Brayman,  for 
Pltffs  in  Error. 

Browning  &  Busfitell,  Stuart  and  Edwards,  and  W.  I. 
Ferguson,  for  Defts  in  Error. 

Caton,  J.  At  what  time  were  the  biddings  closed?  This 
is  the  first  and  most  important  question,  and  it  must  be  determined 
by  the  true  construction  of  the  act  of  the  legislature,  under 
which  the  sale  was  made.  That  act  says  :  "  The  Governor  shall 
receive  written  sealed  bids  for  said  property,  from  all  persons  un- 
til the  first  day  of  July,  A.  D.,  1849,  at  which  time  all  the  bids 
received  shall  be  opened  and  compared  by  the  Governor,"  &c. 
In  order  to  determine  whether  all  the  bids  must  be  in  before  the 
first  day  of  July,  we  must  not  only  look  at  the  language  of  the 
act,  but  wo  must  also  consider  its  objects,  and  the  nature  of  the 
transaction  contemplated.  By  this  mode  of  sale,  as  we  attempted 
to  show  when  this  case  was  before  us  at  the  last  term,  in  order 
to  insure  a  just  competition  among  bidders, fairness  is  indispens- 
able. Certain  rights  must  be  secured  to  those  who  bid,  and  em- 
inently important  among  these,  is,  that  a  certain  determinate  time 
shall  be  fixed  when  the  biddings  shall  be  closed.  Without  this, 
all  men  will  not  necessarily  stand  on  an  equal  footing,  which  they 
certainly  should.  The  same  rule  which  shall  be  held  to  control 
this  case,  must  also  govern  others  of  a  like  nature,  and  this  rule 
should  be  such  as  to  exclude  as  far  as  possible,  any  advantage 
which  might  be  extended  to  one,  and  which  another  may  not  en- 
joy as  a  matter  of  right.  This  would  not  be  the  case  if  a  discre- 
tion is  left,  as  to  the  time  when  no  further  bids  shall  be  received. 
It  is  not  enough  that  in  this  instance,  we  can  see  that  all  who 
desired  to  bid,  had  an  opportunity  to  file  their  proposals.  In 
some  other  case  it  might  happen,  if  a  discretion  is  allowed,  that 
the  bidding  will  be  kept  open  till  certain  bids  are  received  and 
then  closed,  to  the  exclusion  of  others,  less  favored.  The  rights 
of  the  bidders  are  fixed  by  the  closing  of  the  biddings,  and  if  that 
is  determined  by  the  lapse  of  time,  certainty,  which  is  essential 
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to  the  security  of  all  rights  is  attained.  Confidence  as  well  as  fair- 
ness is  important  to  insure  free  competition,  and  by  this  certain- 
ty, confidence  is  promoted.  We  do  not  mean  to  say,  that  a  party 
may  not  by  the  terms  of  the  sale  reserve  the  right  to  receive 
bids  so  long  as  he  pleases,  or  close  the  bidding  at  his  discretion. 
An  express  provision  to  that  effect,  in  the  terms  of  a  law  like 
this,  or  in  the  term  offered  for  a  sale  by  an  individual,  would 
undoubtedly  authorize  such  a  course,  but  in  the  absence  of  such 
express  provision,  or  of  a  necessary  implication  to  that  effect, 
such  authority  ought  not  to  be  presumed. 

If,  then,  the  terms  of  this  act,  will  fairly  and  reasonably  admit 
of  a  construction  which  fixes  a  determined  period,   when  the  bid- 
dings shall  be  closed,  that  construction   should  be  adopted.     The 
provision  of  the  act  is  that  bids  shall  be  received    until  the  first 
day  of  July,  1849,  at;  which  time  the  bids  shall  be  opened.     We 
think  that  the  language  of  this  act  not  only  admits  of  this  con- 
struction, but  that  according  to  the  ordinary  use  of  language,  it 
is  the  most  natural  construction,  even  without  any  aid  from  the 
subject  matter  of  the  provision.     The   word  "until,"  may,  either 
in  a  contract  or  a  law,  have  an  exclusive  or  an  irtclusive  meaning 
according  to  the  subject  to  which  it  is  applied,  the  nature   of  the 
transaction  which  it  specifies,  and  the    connection  in    which  it  is 
used.  In  the  case  of  Sands  v.  Lyon,  18  Connecticut,  27,  the  Court 
said  :  "The  word  'after,'  which  is  used  in  the  devise  we  are  con- 
siderii:g,    like  '  from',  '  succeeding,'    'subsequent,'  and  similar 
words,  where  it  is  not  expressly  declared  to  be  exclusive  or  in- 
clusive, is  susceptible    of  different  significations,  and    is  used  in 
different  senses,  and  with  an  exclusive  or  inclasive  meaning,  ac- 
cording to  the  subject  to  which  it  is  applied."  Of  the  same  class 
are  the  correlatives  of  those  words,  as  "  until,"  "at,"  "before," 
"within,"  and  the  like,  (a)  All  of  these  words  may  be  used  in  ihe 
same  exclusive  or  inclusive  sense  and  may  be  used   as   words  of 
similar  import.     They  are  most  generally  used  as  words  of  limi- 
tation and  indeed  almost  universally  so,    unless  there  are    other 
controlling   expressions  in  the  connection,  showing  that    a  differ- 
nt  meaning  was  intended.     Before  the  first  of  July,  and  until  the 
first  of  July  convey  nearly,  if  not  precisely  the   same   meaning, 
In  statutes  prescribing  time  for  redemption    the  words  "within" 
is  held  to  be  exclusive,  although  the  positive  words    of  exclusion 
"and  not  after,"  which  are  usually  inserted  in  statutes  of  limita- 
tions, are  not  used.     The   People  ■«.   Luther,  1  Wendell,    42. 

(a)    Kichardsou  vs.  Ford,  14  HI.  E.  333. 
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In  this  case  we  entertain  no  doubt  that  the  time  within  which 
bids  might  be  received  expired  with  the  30th  of  June.  The  leg- 
islature have  exercised  the  power  ot  determining  how  long  the 
right  to  put  in  bids  should  continue  and  when  that  time  expired, 
the  rights  of  the  bidders  were  fixed  and  they  could  not  be  de- 
feated by  bids  coming  in  after  that  time.  Those  rights  were 
guarantied  by  the  terms  of  the  law  and  of  the  advertisement. — 
Bids  were  invited  until  a  given  time,  but  after  that  time  none 
were-  authorized  to  bid.  Had  no  bids  been  filed  before  the  first 
day  of  July,  the  power  of  the  Governor  to  sell  would  have  been 
gone.  No  one  having  closed  with  the  terms  oifered  by  the  State, 
she  was  not  bound  by  any  other  offer. 

But  it  was  urged  upon  the  argument,  that  the  subsequent 
words  specifying  the  time  when  the  bids  should  be  opened,  ex 
tended  the  time  of  bidding  up  to  the  opening  of  the  bids,  or  in  other 
words,'that  the  closing  of  the  biddings,  and  the  opening  of  the  bids 
were  to  be  simultaneous  acts.  The  provision  of  the  law  required 
that  bids  should  be  received  till  the  first  day  of  July,  at  which  time 
all  bids  received  should  be  opened.  We  entirely  concur  with 
counsel  that  this  provision  prescribing  the  time  when  the  bids 
should  be  opened  was  but  directory.  According  to  the  decision 
in  this  case,  'nhen  it  was  before  us  at  the  last  term,  the  respon- 
sible bidder  who  by  putting  in  the  highest  bid  brought  himself 
within  the  terms  offered  by  the  State,  in  the  law  and  the  adver- 
tisement, closed  a  contract  with  the  State,  which  either  party  had 
a  right  to  insist  upon.     By  this   he    acquired  a  vested   right  of 

which  he  ought  not  to  be  deprived,  by  the  delay  of  the  vendor 
in  opening  the  bids  at  a  particular  time.  The  governor  was  still 
vested  with  a  necessary  discretion  to  determine  who  were  respon- 
sible bidders,  and  of  the  responsibility  of  the  security  offered,  but 
still  all  had  a  right  to  have  their  bids  considered,  if  they  were 
put  in  in  time,  and  the  highest  responsible  bidder  who  offered 
responsible  security,  had  a  right  to  claim  that  his  bid  should  be 
accepted.  It  must  have  been  foreseen,  that  various  accidents 
might  occur  which  would  prevent  the  opening  of  the  bids  even 
for  days  after  the  time  specified  in  the  law,  as  the  sickness  or  un- 
avoidable absence  of  the  Governor,  the  Secretary  of  State  or  the 
treasurer,  in  whose  presence  the  bids  were  required  to  be  open- 
ed. If  the  bids  could  not  be  opened  after  the  time  designated, 
in  such  a  case,  the  rights  of  both  parties  would  be  lost.     It  was 
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the  intention  of  the  legislature  to  affect  a  sale  of  the  property  at 
the  time,  and  as  the  governor  had  no  authority  again  to  offer 
the  property,  that  intention  might  he  defeated,  if  the  specifica- 
tion of  the  time  for  opening  the  bids,  should  not  be  held  peremp- 
tory. By  a  directory  statute,  it  is  not  to  be  understood  that  no 
duty  is  imposed  to  do  the  act  at  the  time  specified,  in  the  ab- 
sence of  a  satisfactory  reason  for  not  then  doing  it,  but  simply 
that  the  act  is  valid  if  done  afterwards  ;  while  a  peremptory  law 
requires  the  act  to  be  done  as  "specified  and  at  no  other  time. 

But  we  think  the  argument  which  proves  that  the  provisions, 
fixing  the  time  for  opening  the  bids,  is  directory,  conclusively  es- 
tablishes that  the  provision  fixing  the  time,  within  which  the  bid- 
ding should  be  closed,  is  peremptory.  If  it  were  otherwise,  the 
time  for  bidding  might  have  been  extended  indefinitely,  till  the 
necessity  which' might  have  occasioned  the  delay  in  opening  the 
bids,  ceased.  No  necessity  can  require  such  a  construction  of 
this  law. 

With  the  view  which  we  entertain  of  this  case  it  is  unnecessary 
to  inquire  what  effect  the  fact  that  the  first  day  of  July,  1849, 
was  Sunday,  might  otherwise  have  had.  All  the  bids  were  re- 
quired to  be  in  before  that  time.  And,  as  Ave  have  seen,  they 
might  be  opened  after  that  day  ceases  to  be  a  matter  of  the  least 
importance,  as  the  complainants  bid  was  not  put  in  till  the  sec- 
ond of  July,  in  our  opinion  it  was  not  a  bid  and  no  rights 
could  be  acquired  under  it  which  can  be  enforced  in  a  court  of 
equity.  It  is  unnecessary  to  say  that  all  the  bids  put  in  after  the 
30th  of  June  must  share  the  same  fate. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  must  be  af- 
firmed. 


Decree  affirmed. 
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The    People,  ex  relatione^  Mark   Skinner,   The  Auditor. 

APPLICATION  FOR  A  MANDAMUS. 

It  is  the  ditty  of  the  Auditor  to  apportion  the  proceeds  of  the  two  mill  tax,  col- 
lected under  the  provisions'of  the  15th  article  of  the  Constitution,  upon  such 
state  indebtedness,  as  shah  be  exhibited  to  him  for  the  purpose,  and  draw  his 
warrant  on  the  treasury. 

This  provision  of  the  Constitution  is  complete,  and  can  be  executed  without 
legislative  aid. 

The  proceeds  of  this  tax  should  be  apportioned  annuallj',  onthefirst  day  of 
January,  to  the  payment  of  the  principal  of  such  of  the  indebtedness  provid- 
ed for,  as  shall  be  presented  for  that  pvu-pose. 

Neither  the  surplus  revenue  deposited  with  the  State,  by  act  of  Congress  of  23d 
June,  1836,  nor  interest  bonds,  are  indebtedness,  within  the  appropriation 
of  this  tax. 

It  is  not  competent  for  the  legislature  to  direct  that  any  portion  of  this  tax  shall 
be  reserved  for  the  benefit  of  such  creditors  as  may  fail  to  present  their  de- 
mands on  the  day  named  by  the  Constitution. 

So  much  of  the  act  of  the  I2th  of  February,  1849.,  as  requires,  that  the  surplus 
revenue  deposited  with  the  State,  shall  share  in  the  proceeds  of  this  tax,  is 
unconstitutional. 

This  application  is  grounded  upon  the  following  petition  : 
"That  on  the  first  day  January,  A.  D.  1851,  your  petitioner, 
being  the  legal  holder  of  certain  state  indebtedness  of  the  State 
of  Illinois,  other  than  the  canal  and  school  indebtedness  of  said 
State,  to  wit  :  New  Internal  Improvment  Stock,  to  the  amount 
of  one  hundred  and  seventy-one  thousand  eight  hundred  dollars, 
did,  on  said  first  day  of  January,  present  the  same  to  the  Audi- 
tor of  the  State  of  Illinois,  Thomas  H.  Campbell,  Esq.,  and 
demanded  from  him  payment  of  the  same,  or  so  much  thereof 
as  your  petitioner  would  be  entitled  to  receive,  from  all  moneys 
in  the  treasury  of  the  State  of  Illinois,  collected  under  and  by 
virtue  of  a  tax  imposed  under  and  by  virtue  of  the  fifteenth  arti- 
cle of  the  Constitution  of  the  State  of  Illinois,  and  under  and  bv 
virtue  of  the  twenty-first  section  of  an  act  entitled,  "  An  act  to 
amend  the  several  acts  concerning  the  Public  Revenue,"  in  force 
February  8th,  1849,  passed  in  furtherance  of  said  section  of  the 
Constitution.  And  your  petitioner  left  with  said  Auditor,  at 
the  time  of  making  such  demand,  said  State  indebtedness,  for  the 
purpose  of  having  proper  credits  entered  thereon,  in  obedience 
with  the  provisions  of  said  15th  article  of  the  Constitution,  and 
of  the  said  law  passed  in  aid  thereof.  And  your  petitioner  fur- 
ther shows,  that  on  the  second  day  of  January,  A,  D.  1851,  your 
petitioner  applied  to  said  Auditor  and  demanded  your  petition- 
er's pro  rata  portion  of  all  money  then  in  the  treasury   of  the 
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State  of  Illinois,  collected  under  and  by  virtue  of  said  tax,  to 
which  the  said  Auditor  replied,  that  he  doubted  his  authority  to 
pay  the  same,  or  issue  his  warrant  on  the  treasury  therefor,  and 
therefore  refused  so  to  do. 

And  the  said  Auditor  further  informed  your  petitioner,  that 
his  Excellency,  A.  C.  French,  the  Governor  of  the  State  of  Illi- 
nois, had  preferred  a  claim,  without  presenting  any  legal  evi- 
dence of  indebtedness  or  voucher  therefor,  to  receive  a  portion 
of  said  tax  moneys,  upon  and  on  account  of  some  claim  in  favor 
of  the  United  States,  for  certain  money,  amounting  to  about  the 
sum  of  four  hundred  and  seventy- five  thousand  dollars,  hereto- 
fore loaned  or  deposited  by  the  said  United  States,  to  or  with 
the  State  of  Illinois  ;  and  petitioner  further  shows  that  said 
Governor  preferred  the  said  claim  with  out  any  authority  from 
the  United  States  in  that  behalf,  and  not  for  the  purpose  of  pay- 
ing the  same  to  the  United  States  but  solely  to  use  and  employ 
any  money  he  might  receive  on  account  of  said  claim,  in  the 
purchase  of  Illinois  bonds,  in  manner  and  form  as  directed  in 
the  first  section  of  "An  act  concerning  the  Public  Debt,"  in  force 
April  13th,  1849. 

And  your  petitioner,  would  further  show  that  said  Auditor 
informed  him  that  certain  interest  bonds,  or  bonds  given  for 
interest  on  other  state  indebtedness,  and  which  said  interest 
bonds  will  and  do  not  bear  interest  until  from  and  after  some 
time  in  A.  D.  1867,  have  also  been  presented  to  said  Auditor 
for  payment  as    aforesaid. 

And  your  petitioner  further  shows,  that  there  is  now  collected 
from  said  tax  and  in  the  treasury  of  the  State  of  Illinois,  one 
hundred  and  sixty-six  thousand  dollars,  or  thereabouts,  which 
ought  to  be  distributed  and  paid  over  to  your  petitioner  and 
others,  in  conformity  with  the  requirement  of  the  Constitution, 
and  the  law. 

And  your  petitioner  prays  that  a  writ  of  mandamus  may  be 
issued  out  of  and  under  the  seal  of  this  honorable  court,  directed 
to  said  Auditor,  commanding  him  forthwith  to  apportion  and 
pay  to  your  petitioner,  by  his  warrants  on  the  treasury  of  the 
State  of  Illinois,  the  amount  which  your  petitioner  is  entitled  to 
receive  from  said  tax  money,  excluding  from  the  computation 
and  apportionment  to  be  made  by  said  Auditor,  the  said  pre- 
tended claim  on  behalf  of  the  United  States,  and  the  said  inter- 
est bonds." 
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The  answer  of  the  Auditor,  admits  that  the  state  indebtedness 
was  presented,  and  that  a  demand  was  made  on  the  first  and 
second  days  of  January,  as  stated  in  the  petition,  and  that  pay- 
ment was  refused.  Admits  also,  that  Governor  French,  acting 
under  the  provisions  of  an  act,  entitled  "An  act  concerning  the 
Public  Debt,"  in  force  April  13,  1849,  and  with  such  authority 
as  is  solely  derived  from  law,  has  presented  a  claim,  on  behalf 
of  the  state,  for  payment  from  the  proceeds  of  said  tax,  of  the 
amount  of  the  money  heretofore  loaned  by  the  United  States  to 
the  State  of  Illinois,  under  and  by  virtue  of  the  provisions  of  an 
act  of  Congress,  entitled  "An  act  to  regulate  the  Deposits  of  the 
Public  Money,"  approved  June  23,  1836,  and  of  an  act  entitled, 
"An  act  to  postpone  the  fourth  installment  of  deposit  with  the 
States, "approved  October  2, 1837  ;  or  of  so  much  thereof  as  a  pro 
rata  division  of  the  proceeds  of  said  tax  among  the  persons  pre- 
senting claims  would  pay.  And  further,  that  various  persons 
have  also  presented  for  like  payment,  various  bonds  of  the  state 
issued  for  the  interest  that  has  accrued  on  the  state  indebtedness. 
Admits  that  there  is  in  the  treasury  about  the  sum  stated  in  the 
petition.  States  that  he  is  not  advised,  whether  he  is  the  proper 
officer  to  whom  such  claims  should  be  presented  for  payment, 
nor  does  he  know  that  he  is  empowered  to  draw  his  warrant  on 
the  treasury  for  the  payment  of  them.  Also,  that  he  is  not 
advised,  whether  the  claim  presented  by  the  Governor,  nor 
whether  the  interest  bonds,  are  entitled  to  payment  under  the 
Constitution. 

An  agreement  was  filed,  consenting  that  if  the  Court  should 
be  of  opinion,  that  the  Auditor  should  apportion  the  money, 
excluding  from  the  computation  the  claim  made  by  the  Gover- 
nor, on  account  of  the  deposit  fund  due  the  United  States,  as 
also  the  interest  bonds,  or  either  of  them,  and  that  it  was  the 
duty  of  the  Auditor  to  pay  the  petitioner  his  pro  rata  proportion 
of  said  tax  moneys,  then  a  peremptory  mandamus  might  issue 
accordingly. 

The  Relator  made  the  following  points  in  support  of  his  peti- 
tion : 

The  15th  article  of  the  Constitution  imposes  the  tax,  and  spe- 
cifically directs  that  the  proceeds  shall  annually,  on  the  first  day 
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of  January,  be  apportioned  and  paid  pro  rata,  on  all  state  indebt- 
edness other  than  the  canal  and  school  debts,  presented  on  that 
day,  by  the  holders,  and  credits  shall  be  endorsed  thereon,  &c. 

The  21st  section  of  the  Revenue  act  of  1849,  passed  in  the 
very  words  of  the  Constitution,  assesses  the  tax,  and  makes  a 
specific  appropriation  of  the  proceeds.  The  law  was  unnecessary, 
but  it  removes  all  question  as  to  the  necessity  of  legislative  action, 
to  give  vitality  to  the  constitutional  provision. 

Neither  the  Constitution,  nor  law  in  aid  thereof,  specifically 
appoint  the  officer  or  person  to  whom  the  claims  are  to  be  pre- 
sented, and  by  whom  the  tax  money  should  be  apportioned  and 
paid.  But  all  general  appropriations  are  paid  under  the  order 
and  direction  of  the  Auditor,  to  whom  the  claimant  first  applies 
in  all  cases,  where  the  law  does  not  specifically  direct  otherwise, 
and  who  issues  his  warrant  on  the  treasury  to  pay,  &c.  In  this 
case,  an  appropriation  is  made,  and  the  duty  of  carrying  out  the 
appropriation,  is  devolved  upon  the  Auditor,  and  as  clearly 
belongs  to  and  is  as  incumbent  on  his  office,  as  in  the  case  of  any 
appropriation.  See  R  S.,  chapter  "Auditor  and  Treasurer." 
Nothing  can  be  clearer  than  that  all  claims  must  be  presented 
to  the  officer  whose  duty  it  is  to  pass  upon  them. 

The  Constitution  and' the  Revenue  act,  specifically  direct  that 
the  tax  money  shall  be  paid  in  reduction  of  the  principal  of  the 
state  debt.  This  necessarily  and  absolutely  excludes  interest. 
No  one  would  pretend  that  payment  could  be  made  on  the  inter- 
est coupons  if  presented.  An  "interest  bond"  is  but  an  amalga- 
mation of  several  coupons,  and  is  therefore  in  no  wise  difi"erent. 

The  law  entitled  "An  act  concerning  the  Public  Debt,"  in 
force  April  13th,  1849,  is  clearly  opposed  to  the  letter  and  spirit 
of  the  Constitution  in  contemplating  an  appropriation  of  the 
moneys  to  the  benefit  of  the  state  and  not  of  her  creditors,  by 
pretending  at  the  same  time,  and  with  the  same  money,  to  pay  the 
state  debt  to  the  United  States,  and  also  to  buy  up  the  state  bonds  in 
the  market.  The  legal  holder  of  a  debt  is  the  ci editor  always,  and 
not  the  debtor.  In  this  case,  the  state  attempts  to  appear  as  the 
holder  of  a  debt  against  herself,  to  the  immediate  injury  of  her 
dilligent  creditors.  But  the  United  States  deposit  money  was 
always  considered  a  donation,  made  in  the  guise  of  a  loan.  And 
at  any  rate,  the  question  is  conclusively  settled  against  the  pres- 
ent claim  of  the  state,  by  the  act  of  25th  Congress,  Ch.  1,  where 
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it  is  directly  and  in  terms  enacted  that,  this  money  shall  remain 
on  deposit  with  the  States  until  otherwise  directed  by  Congress.  No 
act  altering  or  changing  this  disposition  of  the  money  has  since 
been  made,  and  therefore  there  is  no  officer  or  person  now  author- 
ized by  Congress  to  present  this  claim.  But  again,  $355,000  of 
this  money  has  been  by  the  state  merged  in  the  school  fund,  and 
is  part  of  the  school  debt,  which  is  in  terms  excluded  by  the 
Constitution  from  sharing  in  the  proceeds  of  the  tax.  And 
again,  the  Constitution,  and  the  law,  (Revenue  act,)  both  con- 
template the  presentation  of  some  evidence  of  indebtedness,  on 
which  credits  are  to  be  endox"sed,  &c.  In  this  case,  no  legal  evi- 
dence of  indebtedness,  issued  by  virture  of  any  law  of  the  state, 
is  pretended  to  be  presented.  The  state  has  never  executed  any 
such  evidence  of  indebtedness  to  the  United  States,  the  Unite! 
States  have  no  such  evidence  of  indebtedness  to  present,  have 
appointed  no  agent  to  present  any  ;  but  on  the  other  hand,  con- 
gress, by  the  act  above  quoted,  has  in  terms  expressly  prohibited 
the  presentation  of  any  such  claim,  until  Congress  shall  other- 
wise   direct. 

The  objection  that  no  particular  1st  January  is  named  in  the 
law,  is  scarcely  worth  replying  to.  It  is  as  plain  as  a  postulate, 
that  the  law  means  the  1st  of  January  of  every  year  after  a  tax 
shall  have  been  collected.  In  this  case  the  tax  money,  or  prin- 
cipal portion  of  it,  has  been  in  the  treasury  for  more  than  six 
months.  It  is  better  for  the  state  to  apply  the  money  or  few 
claims,  than  on  many,  and  thereby  save  an  immense  expense 
in  keeping  accounts,  &c.  Suppose  the  whole  debt  had  been  pre- 
sented. The  dividend  would  scarcely  have  been  ten  cents  on  a 
bond,  and  the  Auditor  would  have  required  an  army  of  clerks 
to  aid  him  in  the  matter. 

If  the  above  views  are  correct,  then  the  Auditor  is  the  proper 
officer  to  whom  to  present  the  claims.  It  is  his  duty  to  appor- 
tion and  pay  to  the  legal  holders  of  all  claims,  presentable  by  the 
law,  that  present  their  claims  on  the  1st  day  of  January,  of  any 
year,  after  a  tax  shall  have  been  collected  under  the  law.  That 
in  the  present  instance  the  claim  preferred  by  the  Governor,  on 
behalf  of  the  United  States  deposit  fund,  and  the  claims  pre- 
sented on  behalf  of  interest  bonds,  must  be  excluded  from  the 
computation  and  apportionment  to  be  made  by  the  Auditor  ; 
and  a  writ  of  mandamus  must  issue  as  prayed  for. 
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D.  L.  GreeGj  for  the  Respondent. 

It  is  contended  on  the  part  of  the  respondent : 

1.  That  the  Auditor  of  Public  Accounts  is  not  entitled,  by 
law,  to  make  a  distribution  of  the  proceeds  of  the  tax  provided 
for  bj  the  15th  article  of  the  Constitution,  or  to  issue  his  war- 
rant for  the  payment  of  the  same  or  any  part  thereof. 

The  duties  of  the  Auditor  are  defined  by  law.  R.  S.,  ch.  13, 
§7,8.  He  is  not  authorised  to  act  beyond  the  settlement  of 
ordinary  accounts,  unless  specially  directed  so  to  do.  His  gen- 
eral powers  do  not  extend  to  the  payment  of  moneys  belonging 
to  special  funds.  That  this  is  so  regarded,  is  shown  by  the  fact, 
that  whenever  such  funds  have  been  created,  special  provision 
is  made  by  law,  for  their  disbursement.  The  "  interest  fund" 
provided  for  by  the  act  of  March  1,  1845,  is  paid  out  by  the 
Governor.  R.  S.,  600.  So  also  of  other  special  funds,  as  that 
for  the  support  of  the  deaf  and  dumb  asylum,  and  the  hospital  for 
the  insane,  &c.,  &c.  Had  these  funds  been  within  the  class  of 
"accounts  "  which  the  Auditor  is  required  to  take  under  his 
charge  and  disburse,  such  provisions  for  their  payment  would 
have  been  unnecessary  and  superfluous. 

The  X5th  article  of  the  Constitution  directs  the  assessment  and 
collection  of  a  two  mill  tax,  and  provides  that  the  fund  so  created 
shall  be  apportioned  and  paid  over,  pro  raia,  on  the  principal  of 
that  portion  of  the  state  debt  not  included  under  the  heads  of 
canal  and  school  indebtedness.  The  language  of  this  article  is 
copied  into  the  Revenue  Act  of  February  8,  I849,(§21,)but  no 
direction  is  given  either  in  the  Constitution  or  law,  specifying 
the  officer  by  whom  such  apportionment  and  payment  shall  be 
made.  The  Auditor,  as  has  been  already  shown,  does  not  pos- 
sess the  requisite  power  for  this  purpose.  If  it  exists  at  all,  it 
must  be  vested  in  the  Governor.  He  is  bound  by  the  Constitu- 
tion(Art.  IV,  §9)to"take  care  that  the  laws  be  faithfully  exe- 
cuted," and  where  the  law  is  silent,  as  to  the  officers  who  shall 
give  efiect  to  a  specific  power,  which  is  required  to  be  executed, 
the  duty  must  fall  into  his  hands. 

Therefore,  it  must  be  concluded  that  the  petitioner  has  mista- 
ken his  proper  remedy.  He  should  have  made  his  application 
for  payment  to  the  Governor,  and  not  to  the  Auditor  of  Public 
Accounts. 
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2.  That  the  deposit  fund  is  a  debt  due  from  the  State  of  Illinois 
to  the  United  States  and  consequently,  entitled  to  share  in  the 
pro  rata  distribution  of  the  proceeds  of  the  two  mill  tax,  provi- 
ded for  b;y  the  15th  article  of  the  Constitution.  It  is  shown  to 
be  a  debt,  from  a  consideration  of  the  terms  on  which  it  was 
received.  On  its  receipt,  certificates  of  deposit  were  issued  to 
the  General  Government,  expressing  the  usual  legal  obligations, 
and  pledging  the  faith  of  the  state  "  for  the  safe  keeping  and  re- 
payment thereof."     U.  S.  Statutes  at  Large,  vol.  5,  p.  55. 

The  State  of  Illinois  is  bound  to  refund  every  dollar  Avhen 
Congress  shall  require  the  same  to  be  done.  Act  of  June  23, 
1836,  and  act  of  October  2,  1847.  Stat,  at  Large,  p.  57,  501. 
The  obligation  of  re-payment  is  not  less  sacred,  than  in  the  case 
of  bonds  in  the  hands  of  individual  creditors. 

The  act  of  February  12, 1849,  (Laws,  p.  70,)  recognizes  this 
obligation,  and  provides  for  the  application  of  "the  annual  divi- 
dend upon  the  surplus  revenue  due  the  General  Government." 
This  the  state  has  aright  to  do,  as  the  amount  is,  for  the  present, 
under  her  sole  and  exclusive  control. 

If,  then,  it  be  established  that  the  amount  of  surplus  revenue 
deposited  with  the  state,  under  the  act  of  Congress  above  cited, 
is  a  valid  and  subsisting  debt,  due  to  the  United  States,  it  fol- 
lows conclusively,  that  the  proceeds  of  the  Constitutional  tax 
must  be  applied  upon  it  joro  rata^  as  in  the  case  of  other  indebt- 
edness. 

3  That  the  proceeds  of  the  two  mill  tax  can  be  applied  only 
to  the  extinguishment  o£  i]\Q principal  of  the  public  debt.  Hence, 
interest  of  every  kind  is  excluded,  whether  liquidated  by  the 
issue  of  interest  bonds,  or  otherwise.  It  is  none  the  less  interest 
because  funded.  It  still  retains  its  distinctive  character,  and 
must  be  excluded  from  a  proportional  share  in  the  proceeds  of 
the  tax.  It  follows,  then,  that  the  bonds  of  this  character  pre- 
sented for  payment,  are  entitled  to  no  consideration  which  will 
place  them  on  the  footing  of  the  original  bonds.  They  represent 
merely  a  portion  of  the  interest  of  the  public  debt,  and  stand  on 
an  inferior  footing. 

Treat,  C.  J.  It  is  the  duty  of  the  Auditor  to  apportion 
the  proceeds  of  the  two  mill  tax,  assessed  and  collected  under 
the  provisions  of  the  15th  article  of  the  Constitution,  among  the 
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holders  of  state  indebtedness  presented  for  the  purpose,  and 
dra^vs  warrants  on  the  treasury  for  the  payment  of  their  respec- 
tive shares.  He  is  required  to  audit  the  accounts  of  "ail  per- 
sons authorized  to  receive  money  out  of  the  treasury,  by  virtue 
of  any  appropriation  made,  or  to  be  made  by  law,  particularly 
authorizing  such  account ;  and  "  on  ascertaining  the  amount 
due  any  person  from  the  treasury,  the  Auditor  shall  grant  his 
warrant  on  the  treasury  for  the  sum  due."  R.  S.,  ch.  13,  §7,  8. 
This  general  direction  clearly  embraces  the  apportionment  and 
distribution  of  the  two  mill  tax.  The  fund  receivable  from  this 
source  is  expressly  devoted  to  a  particular  object — the  payment 
of  the  principal  of  a  certain  portion  of  the  state  debt.  It  is  spe- 
cifically appropriated  by  the  constitution,  and  by  the  law  passed 
in  pursuance  thereof.  Laws  of  1849,  p.  126,  §21.  But  an  appro- 
priation by  the  legislature  was  unnecessary.  The  provision  of 
the  Constitution  is  complete  in  itself,  and  can  be  executed  with- 
out the  aid  of  legislation.  Money  can  only  be  drawn  from  the 
treasury  on  the  warrant  of  the  Auditor,  except  where  the  law 
has  prescribed  a  different  mode,  as  in  the  case  of  the  interest 
fund  which  is  required  to  be  apportioned  and  paid  by  the 
Executive.  R.  S.,  600.  In  the  absence  of  any  law  specially 
designating  the  officer,  by  whom  the  apportionment  and  distri- 
bution of  the  fund  in  question  are  to  be  made,  the  general  pro- 
vision of  the  statute  clearly  devolves  the  duty  on  the  Auditor. 
The  duties  of  the  Auditor  in  respect  to  this  fund  are  plain  and 
manifest.  The  15th  article  of  the  Constitution  is  clear  and 
explict  in  its  terms.  It  is  capable  of  but  one  construction.  It 
levies  a  two  mill  tax  for  the  specific  purpose  of  extingushing 
the  principal  of  the  state  endebtedness,  except  the  canal  and. 
school  debt  ;  and  direct  that  the  proceeds  shall  annually  be 
applied  pro  rata  on  the  principal  of  such  of  the  preferred  indebt- 
edness, as  shall  be  presented  for  the  purpose.  The  fund  is  not 
to  be  apportioned  generally  on  the  preferred  indebtedness,  bu^, 
only  on  such  part  thereof,  as  shall  be  exhibited  to  the  Auditor 
for  payment.  It  is  to  be  applied  exclusively  to  the  reduction 
and  discharge  of  the  principal  of  the  indebtedness,  and  not  on 
account  of  the  interest.  The  Auditor  has,  on  the  1st  day  of 
January,  in  each  year,  to  ascertain  the  amount  of  the  two  mill 
tax  actually  paid  into  the  treasury,  and  likewise  the  amount  of 
unpaid  principal  on  such  of  the   preferred  indebtedness,  as  shall, 
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on  that  day,  be  presented  to  tim  for  payment  ;  and  then  to 
declare  a  dividend  on  the  principal  of  such  indebtedness,  so  that 
each  holder  thereof  may  receive  his  proportionate  share  of  the 
fund  in  the  treasury.  He  must  then  issue  a  warrant  on  the 
treasurer,  in  favor  of  each  holder,  payable  out  of  the  special  fund 
and  indorse  the  amount  on  the  bond  or  other  legal  evidence  of 
the  indebtedness,  as  so  much  paid  thereon  on  account  of  the 
principal. 

As  before  remarked,  the  proceeds  of  the  tax  are  to  be  applied 
exclusively  in  the  satisfaction  of  the  principal  of  the  indebted- 
ness. This  is  the  express  requirement  of  the  constitution.  No 
portion  of  the  fund  can  be  apportioned  and  paid  on  account  of 
interest.  Interest  bonds  are  necessarily  excluded.  They  cannot 
be  considered  as  principal,  within  the  true  intent  and  meaning 
of  the  constitutional  provision.  It  would  not  be  contended,  that 
interest  coupons  could  be  included  in  the  apportionment  of  the 
fund.  An  interest  bond  is  but  an  amalgamation  of  several  cou- 
pons into  one  obligation.  The  indebtedness,  though  changed 
in  form,  still  retains  its  distinctive  features.  It  is  still  a  part  of 
the  interest  of  the  public  debt,  as  contradistinguished  from  the 
principal.  The  law,  authorizing  the  funding  of  the  interest, 
shows  on  its  face,  that  it  was  not  the  design  to  convert  the  inter- 
est into  principal.  The  interest  bonds  are  not  payable,  and  do 
not  bear  interest,  until  1857.  The  chief  object  of  the  law  was 
to  avoid  the  confusion  and  inconvenience  resulting  from  the 
large  quantity  of  coupons,  identical  in  number  and  amount,  and 
often  detached  from  the  obligations  to  which  they  belonged. 
Laws  of  1847,  p.  161.  Besiies,  specific  provision,  however  inad- 
equate, had  already  been  made  for  the  payment  of  the.  interest. 
R.  S.,  600.  It  mav  possibly  be,  that  interest  bonds,  after  their 
maturity,  should  be  regarded  as  part  of  the  principal  of  the  pub- 
lic debt,  and  entitled  to  share  in  the  proceeds  of  the  two-mill 
tax.     But  upon  that  queston  no  opinion  is  now  intimated. 

Nor  can  the  surplus  revenue  deposited  with  this  State,  under 
the  provisions  of  the  act  of  Congress,  of  the  23d  of  June,  1836, 
be  now  considered  as  an  indebtedness  on  the  part  of  the  State, 
that  can  be  presented  'for  payment  out  of  this  fund.  It  was  ex- 
pressly provided,  by  the  act  of  Congress,  of  the  2d  of  October, 
1837,  that  the  surplus  revenue  previously  distributed  should 
"  remain  on   deposit  with    the    States,  until  otherwise  directed 
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by  Congress."  That  act  continues  in  full  force.  There  must, 
therefore,  be  some  affirmative  action  by  Congress,  before  this 
deposit  can  be  recalled.  Until  such  legislation  is  had,  the  gen- 
eral Government  cannot  present  the  certificates  of  deposite,  and 
claim  to  participate  in  the  distribution  of  the  fund  in  question. 
The  Governor  is  noc  in  any  sense  the  holder  of  these  certificates 
of  deposit.  If  they  could  be  presented  for  payment,  it  would 
be  the  right  of  the  United  States,  and  not  of  the  State,  to  desig- 
nate the  agent  to  whom  the  dividend  should  be  paid.  The  cre- 
ditor has  the  option  to  present  his  debt  for  payment  or  not. 
The  State  cannot  appoint  an  agent  to  represent  its  creditors, 
much  less  to  divert  any  part  of  the  fund  from  its  intended  desti- 
nation. It  is  not  even  competent  for  the  Legislature  to  direct  a 
portion  of  the  fund  to  be  reserved  from  the  apportionment,  for 
the  benefit  of  creditors  who  may  fail  to  present  their  demands, 
on  the  day  indicated  by  the  Constitution.  So  much  of  the  act  of 
the  12th  of  February,  1849,  as  requires  the  amount  of  the  sur- 
plus revenue  deposited  with  the  State,  to  be  taken  mto  consider- 
ation, in  the  apportionment  of  the  proceeds  of  the  two-mill 
tax  and  the  dividend  thereon  to  be  paid  to  the  Governor,  is  a 
clear  and  palpable  violation  of  the  Constitution.  The  legislature 
might  with  equal  propriety  have  directed  the  whole  of  this  tax 
to  be  annually  added  to  the  school  fund  or  distributed  among 
the  several  counties  in  the  state. (a) 

Let  a  peremptory  mandamus  issue  pursuant  to  the  prayer    of 
the  petition. 

Mandamtis  arvarded. 

(a)    People  vs.  Dubois,  19  111.  R.  225. 
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Charles  Ballance,  Appellant,  ■y.  James  McFadden,  Ap- 
pellee. 

APPEAL  FROM.  PEORIA. 

The  act  ofCongress,  of 3rcl  March,  1823,  in  relation  to  French  claims  in  Peoria 
continned  only  such  claims  as  were  continued  in  the  report  of  the  Kegister. 
Tlie  grant  onlV  operated  to  the  benefit  of  such  persons  as  had  presented  their 
claims  ijursuantto  the  act  of  the  15th  of  May,  1820. 

Patents  under  these  laws  were  only  to  be  issued  to  the  claimants,  or  to  their 
legal  representatives. 

A  person  must  have  been  an  actual  settler,  prior  to  the  first  of  January,  1813, 
and  one  who  had  not,  previous  to  the  third  of  March,  1823,  received  from  the 
United  States  a  confirmation  of  a  claim,  or  a  donation  of  a  tract  of  land  or  vil- 
lage lot  ;  and  he  must,  in  addition,  have  claimed  the  lot,  settled  upon  and 
improved  it,  m  order  to  bring  himself  within  the  confirmatory  act  of  1823. 

A  patent  issued  to  a  person,  or  his  legal  representative,  who  was  not  the  claim- 
ant of  a  lot,  does  not  vest  any  title  in  the  patentee. 

Ifit  appearson  the  face  of  a  patent,  or  from  any  legitimate  evidence,  that  it 
was  issued  in  a  case  not  authorized  by  law  ;  itis  inoperative  and  oid,  and 
maybe  impeached  collaterally, in  an  action  of  ejectment. 

This  was  an  action  of  ejectment,  commenced  in  the  Peoria 
Circuit,  for  a  small  piece  of  ground  in  the  city  of  Peoria,  brought 
by  appellee  against  a  servant  of  the  appellant,  who  was  in  pos- 
session. The  lot  claimed  was  a  part  of  the  land  known  as  the 
French  claims,  being  parts  of  lots  7  and  8  of  Bigelow  and  Un- 
derbill's survey.  There  is  nothing  peculiar  in  the  declaration, 
plea,  verdict  or  judgment. 

The  land  claimed  is  thus  described  in  the  declaration,  "  begin- 
ning at  a  post  from  which  the  north  corner  of  French  claims, 
numbered  1,  11,  41  &  42,  as  hereinafter  described,  bears  north 
46deg.30min.  west,  50  feet,  thence  south  forty-six  and  one  half  de- 
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grees  east,  one  hundred  and  ninety  feet,  to  the  northwesterly 
edge  of  Water  Street,  as  laid  out  by  Bigelow  and  Underhill  ; 
thence  south  fifty  degrees  thirty  minutes  west,  along  the  north- 
westerly edge  of  said  Water  Street,  twelve  feet  and  eight  inches  ; 
thence  north  39deg.  SOmin.  west,  one  hundred  feet,  to  the  place  of 
beginning,  being  part  of  a  certain  lot,  designated  as  covered  by 
claims  number  1,  11,  41  &  42,  in  the  southeast  fractional  quar- 
ter of  fractional  section  nine  in  township  eight  north,  of  range 
eight  east  of  the  fourth  principal  meridian,  Illinois,  according  to 
the  survey  approved  first  September,  1840,  by  the  surveyor  of 
the  Public  Lands  in  the  States  of  Illinois  and  Missouri." 

The  cause  was  heard  in  Peoria  Circuit  Court,  at  August  term, 
1850,  before  Kellogg,  Judge,  and  a  jury,  and  a  verdict  was  found 
for  claimant,  and  a  judgment  rendered  upon  the  verdict.  Bal- 
lance prayed  and  was  a,llowed  an  appeal. 

The   facts   of  the  case  are  fully  stated  in  the    opinion  of  the 
court. 

C.  Ballance  and  T.  L.  Dickey,  for  Appellant,  cited  18  John- 
son, 360  ;  8  Alabama,  264  ;  8  Howard,  3U8  ;  4  Howard  462,  436; 
12  Missouri,  256  ;  12  Peters,  454, 456,  458-9  ;  8  Howard,  337-8; 
b  Conn.,  269,  273  ;  10  Peters,  309; 4  Bin.,  235;  8  Howard,  233, 
313-4;  6Cond.  Rep.,  357. 

N.  H.  Purple  and  H.  0.  Merriman,  for  Appellee,  cited  4 
Howard  169  ;  9  Cranch,  (3  Cond.  R.,)  286  ;  2  Peters,  227  ;  8 
Howard  233,  301  ;  2  Gill,  602  ;  3  Mass.,  21 ;  4  Gill,  270  ;  Dwar- 
ris  on  Statutes,  39,  40,  46,  47,  48  ;  15  Johnson,  379  ;  4  How- 
ard, 169,  445,  418  ;  4  Peters,  173  ;  7  Howard,  270. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought 
by  James  McFadden  against  Charles  Ballance,  to  recover  a  lot 
of  ground  in  the  city  of  Peoria.  A  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiff.  Various  exceptions  were  taken 
by  the  defendant  during  the  progress  of  the  trial,  and  he  now 
brings  the  record  into  this  court  by  appeal.  For  a  proper 
understanding  of  the  case,  it  will  be  necessary  to  set  forth  at 
some  length  the  evidence  on  which  the  plaintiff's  claim  of  title 
is  founded. 

On  the  15th  of  May,  1820,  Congress  passed  "  An  act  for  the 
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relief  of  the  inhabitants  of  the  village  of  Peoria,  in  the  State  of 
Illinois,"  Avhich  is  as  follows  :  "That  every  person,  or  the  legal 
representative  of  every  person,  who  claims  a  lot  or  lots  in  the 
village  of  Peoria,  in  the  State  of  Illinois,  shall  on  or  before  the 
first  day  of  October  next,  deliver  to  the  register  of  the  land 
office  for  the  district  of  Edwardsville,  a  notice  in  writing  of  his 
or  her  claim ;  and  it  shall  be  the  duty  of  the  said  register  to 
make  the  Secretary  of  the  Treasury  a  report  of  all  claims  filed 
with  said  register,  with  the  substance  of  the  evidence  in  sup- 
port thereof;  and  also  his  opinion,  and  such  remarks  as  he  may 
think  proper  to  make  ;  which  report  together  with  a  list  of  the 
claims  which.  In  the  opinion  of  the .  said  register,  ought  to  be 
confirmed,  shall  belaid  by  the  Secretary  of  the  Treasury  before 
Congress,  for  their  determination.  And  the  said  register  shall 
be  allowed  twenty-five  cents  for  each  claim  on  which  a  decision 
shall  be  made,  whether  such  decision  shall  be  in  favor  of  or 
against  the  claims  ;  which  allowance  shall  be  in  full  for  his  ser- 
vices under  this  act." 

On  the  10th  of  November,  1820,  Edward  Coles,  register  of 
the  land  office  at  Edwardsville,  made  a  report  to  the  Secretary 
of  the  Treasury,  of  his  proceedings  under  this  act  of  Congress. 
He  reported  each  claim,  and  the  substance  of  the  evidence  addu- 
ced in  its  support,  but  declined  to  give  any  opinion  as  to  which 
of  the  clainis  should  be  confirmed.  The  claims  connected  with 
this  case  are  thus  stated  in  the  report. 

"No.  1.  Etienne  Bernard  claims  a  lot  in  the  village  of  Peoria, 
containing  about  one  arpent  of  land,  situate  about  forty  or  fifty 
yards  south  of  the  lot  of  Joseph  Graveline,  and  bounded  east- 
wardly  by  a  road  or  street,  separating  it  from  the  lower  part  of 
Lake  Peoria  ;  southwardly  by  a  road  separating  it  from  a  lot 
occupied  by  John  Baptiste  Maillet,  and  westwardly  and  north- 
wardly by  commons  or  prairie." 

"  No  11.  Louis  Pilette,  in  right  of  his  wife,  Angelica,  the 
daughter  of  the  late  Francis  Wilette,  of  the  village  of  Peoria, 
claims  a  lot  in  Peoria,  containing  about  one-half  of  an  arpent  of 
land,  and  bounded  northwardly  by  a  street,  eastwardly  by  a  lot 
of  Antoine  Deschamps,  southwardly  by  a  street  separating  it 
from  the  Illinois  river,  and  westwardly  by  a  street"." 

"No   41.     Felix  Fontaine  claims  a  lot  in  Peoria,  of  eighty  feet 
in  front,  by  three  hundred  feet  in  depth,  (French  measure,)  and 
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bounded  eastwardly  by  a  street  separating  it  from  Lake  Peoria, 
northwardly  by  a  lot  formerly  occupied  by  Antoine  Deschamps, 
but  now  claimed  by  him,  Fontaine,  and  to  the  south  and  west 
by  streets." 

"No.  42.  Felix  Fontaine,  in  right  of  his  wife,  Josette  Carse- 
reaudit  Fontaine,  claims  a  lot  in  Peoria,  of  eighty  feet  in  front 
by  three  hundred  feet  in  depth,  (French  measure,)  and  bounded 
eastwardly  by  a  street  separating  it  from  Lake  Peoria,  north- 
wardly by  a  lot  claimed  by  the  heirs  of  La  Bonsheir  ;  westwardly 
by  a  street,  and  southw^ardly  by  a  lot  on  which  he(Fontaine) 
lived." 

The  proof  reported  by  the  register  in  connection  with  these 
claims  need  not  be  set  out.  Claim  one  covers  the  same  ground 
as  claims  forty-one  and  forty-two  ;  and  claim  eleven  includes  the 
same  ground  as  claim  forty-one.  The  premises  in  controversy 
in  the  present  case  are  a  part  of  claim  forty-tAvo. 

On  the  3d  of  Macsh,  1823,  Congress  passed  "  An  act  to  con- 
firm certain  claims  to  lots  in  the  village  of  Peoria,  in  the  State 
of  Illinois,"  which  was    as  follows  : 

"Sec.  1.  That  there  is  hereby  granted  to  each  of  the  French 
and  Canadian  inhabitants  and  other  settlers  in  the  village  of 
Peoria,  in  the  State  of  Illinois,  whose  claims  are  contained  in  a 
report  made  by  the  register  of  the  land  office  at  Edwardsville, 
in  pursuance  of  the  act  of  Congress,  approved  May  the  fifteenth, 
one  thousand  eight  hundred  and  twenty,  and  v*'ho  had  settled 
on  a  lot  in  the  village  aforesaid,  prior  to  the  first  day  of  January, 
one  thousand  eight  hundred  and  thirteen,  and  who  have  not 
heretofore  received  a  confirmation  of  claims,  or  donation  of  any 
tract  of  land  or  village  lot  from  the  United  States,  the  lot  so  set- 
tled upon  and  improved,  where  the  same  shall  not  exceed  two 
acres,  and  where  the  same  shall  exceed  two  acres,  every  such 
claimant  shall  be  confirmed  in  a  quantity  not  exceeding  ten 
acres  :  Provided,  nothing  in  this  act  contained  shall  be  so  con- 
strued as  to  afi'ect  the  right,  if  any  such  there  be,  of  any  other 
person  or  persons  to  the  said  lots,  or  any  parts  of  them,  derived 
from  the  United  States,  or  any  other  source  whatever,  or  as  a 
pledge  on  the  part  of  the  United  States,  to  make  good  any  defi- 
ciency occasioned  by  any  other  interfering  claim  or    claims." 

"Sec.  2.     That  it  shall  be  the   duty    of    the   surveyor  of  the 
public  lands  of  the  United  States  for  that  district,  to  cause  a  sur- 
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vey  to  be  made  of  the  several  lots,  and  to  designate  on  a  plat 
thereof  the  lot  confirmed  and  set  apart  to  each  claimant,  and 
forward  the  same  to  the  Secretary  of  the  treasury,  who  shall 
cause  patents  to  be  issued  in  favor  of  such  claimants,  as  in  other 
cases." 

The  survey  required  to  be  made  by  the  second  section  of  this 
act,  was  approved  by  the  surveyor  general,  on  the  1st  of  S  ep- 
tember,  1840. 

On  the  28th  of  August,  1845,  a  patent  was  issued  to  the  legal 
representatives  of  Francis  Wilette,  for  the  lots  covered  by  claims 
one,  eleven,  forty-one,  and  forty-two.  It  recited:  "Whereas 
there  has  been  deposited  in  the  general  land  office,  a  certificate 
number  two  of  the  register  and  receiver  of  the  land  ofiice  at 
Edwardsville,  Illinois,  whereby  it  appears  that  in  the  report, 
dated  10th  of  November,  1820,  of  Edward  Coles,  register  of  the 
land  ofiice  at  Edwardsville,  Illinois,  the  claim  of  Etienne  Bernard 
is  entered  as  number  one  ;  the  claim  of  Louis  Pilette  in  right  of 
his  wife,  Angelica,  the  daughter  of  the  late  Francis  Wilette,  is 
entered  as  number  eleven  ;  the  claim  of  Felix  Fontaine  is  entered 
as  number  forty-one,  (the  said  number  eleven  and  forty-one, 
according  to  the  survey,  being  for  the  same  land,  and  covering 
the  south  west  part  of  claim  number  one ;)  and  the  claim  of 
Felix  Fontaine  is  entered  as  number  forty- tAvo,  (covering,  accord- 
ing to  the  survey,  the  north-east  part  of  claim  number  one  ;)  and 
whereas,  it  further  appears  from  the  certificate  aforesaid,  that  the 
said  Francis  Wilette  is  the  inhabitant  or  settler  within  the  pur- 
veiw  of  the  confirmatory  act  of  congress,  approved  3d  March, 
1823,  entitled,  "  An  act  to  confirm  certain  claims  to  lots  in  the 
village  of  Peoria,  in  the  state  of  Illinois  ;"  and  that  "it  has  ap- 
peared to  the  satisfaction  of  the  said  register  and  receiver,  that 
the  said  inhabitant  or  settler  did  not,  prior  to  the  said  act  of 
3d  March,  1823,  receive  "  a  confirmation  of  claims  or  donation 
of  any  tract  of  land  or  village  lot  from  the  United  States  ;"  and 
that  the  legal  representatives  of  the  said  Francis  Wilette,  in  vir- 
tue of  the  confirmatory  act  aforesaid  are  entitled  to  a  patent  for 
a  certain  lot  described  as  follows,  to  wit :  the  lot  containing  fifty- 
four  thousand  eight  hundred  and  ninety-eight  square  feet,  and 
fourteen-hundredths  of  square  foot,  surveyed  and  designated  as 
covered  by  said  claims  number  one,  eleven,  forty-one  and  forty- 
two, in  the  south-east  fractional  quarter  of  fractional  section  nine, 
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in  township  eiglit  north,  of  range  eight  east  of  the  fourth  princi- 
pal meridian,  Illinois,  according  to  the  survey,  approved  1st  Sep- 
tember, 1840,  by  the  surveyor  of  the  public  lands  in  the  States 
of  Illinois  and  Missouri."  And  the  patent  then  proceeds  to 
grant  the  lot  to  "the  legal  representatives  of  said  Francis 
Wilette,  and  to  their  heirs." 

After  the  introduction  of  this  patent,  the  plaintiff  read  in  evi- 
dence a  deed  from  Bartholomew  Fortier  and  Angelica  his  wife, 
dated  the  17th  of  April,  18-19,  conveying  the  premises  described 
in  the  patent  to  the  plaintiff".  He  then  proved  by  the  deposition 
of  Madeline  Glodon  and  Louis  Le  Compte,  that  Angelica  Fortier 
was  formerly  the  wife  of  Louis  Pilette,  and  the  only  descendant 
of  Francis    Wilette. 

It  will  not  become  necessary  to  allude  to  the  evidence  intro- 
duced by  the  defendant.  An  exception  Avas  taken  to  the  ad- 
mission of  the  patent  in  evidence,  and  that  may  be  considered 
as  presenting  the  whole  merits  of  the  plaintiff's  case. 

The  act  of  Congress  of  the  3d  of  March,  1823,  confirmed  on- 
ly such  claims  as  were  contained  in  the  report  of  the  register. 
The  act  of  the  15th  of  May,  1820,  required  his  report  to  be  laid 
before  Congress  for  its  consideration,  and  the  claims  included 
therein  were  exclusively  the  subject  matter  of  the  confirmatory 
act.  The  grant  only  operated  to  the  benefit  of  such  persons  as 
had  presented  their  claims  to  the  register,  pursuant  to  the  pro- 
visions of  the  first  act.  The  lots  thus  specifically  claimed  were 
alone  required  to  be  surveyed.  And  patents  were  only  author- 
ized to  be  issued  to  the  claimants  thereof,  or  to  their  legal  repre- 
sentatives. It  was  not  enough,  that  a  person  was  an  actual  set- 
tler prior  to  the  1st  of  January,  1813,  and  had  not  previous  to 
the  third  of  Marcli,  1823,  received  from  the  United  States  a  con- 
firmation of  a  claim,  or  a  donation  of  a  tract  of  land  or  a  village 
lot ;  but  he  must  in  addition  have  claimed  the  lot  settled  upon 
and  improved,  in  order  to  bring  himself  Avithin  the  provisions  of 
the  confirmatory  act.  No  other  persons  were  entitled  to  the 
benefit  of  that  act.  The  report  of  the  register,  and  the  patent 
in  question,  both  show  that  neither  Wilette  nor  his  legal  repre- 
sentatives, ever  made  any  claim  to  lot  forty-two  ;  but  on  the 
other  hand,  they  clearly  show  that  Bernard  and  Fontaine  were 
the  sole  claimants.  The  Secretary  of  the  Treasury,  on  the  as- 
sumpcion  that  Wilette  was  the  settler  within  the  purview  of  these 
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acts  of  Congress,  caused  a  patent  to  be  issued  to  his  legal  repre- 
sentatives for  this  lot.  Could  a  patent  issued  under  such  circum- 
stances, vest  any  title  in  the  patentee?  We  unhesitatingly  an- 
swer in  the  negative.  The  Secretary  clearly  exceeded  his  author- 
ity, in  directing  a  patent  to  issue  to  the  legal  representatives  of  ■ 
Wilette.  The  lot  was  set  apart  and  appropriated  to  other  per- 
sons. It  belonged  either  to  Bernard  or  Fontaine  severally,  or 
to  both  of  them  conjointly.  And  but  to  one  or  both  of  them 
could  the  patent  properly  issue.  The  patent  in  question  is  a 
mere  nullity.  It  has  no  more  force  than  so  much  waste  paper. 
It  is  very  true,  that  a  patent  is  evidence  of  title  in  the  patentee 
to  the  thing  granted,  until  the  contrary  appears.  It  is  presumed 
to  have  been  regularly  and  rightfully  issued.  But  when  it  ap- 
pears on  the  face  of  the  patent,  or  from  any  legitimate  evidence, 
that  it  was  issued  in  a  case  not  authorized  by  laAv,  it  is  utterly 
inoperative  and  void,  and  may  be  impeached  collaterally  in  an 
action  of  ejectment.  This  doctrine,  so  manifestly  just  and  reason- 
able, is  fully  sustained  by  the  decisions  of  the  highest  courts  in 
the  country. 

In  the  case  of  Stoddard  -y.  Chambers,  2  Howard,  284,  the  land 
in  controversy  was  reserved  from  sale  at  the  date  of  the  entry, 
survey  and  patent.  Of  the  rights  acquired  under  the  patent, 
the  Court  said  :  "On  the  above  facts,  the  important  question  ari- 
ses, whether  the  defendant's  title  is  not  void.  That  this  is  a 
question  as  well  examinable  at  law  as  in  chancery,  will  not  be 
controverted.  That  the  elder  legal  title  must  prevail  in  the  ac- 
tion of  ejectment,  is  undoubted.  But  the  inquiry  here  is,  wheth- 
er the  defendant  has  any  title,  as  against  the  plaintiffs.  And 
there  seems  to  be  no  difficulty  in  answering  the  question,  that  he 
has  not.  His  location  was  made  on  lands  not  liable  to  be  thus 
appropriated,  but  expressly  reserved  ;  and  this  was  the  case  when 
his  patent  was  issued.  Had  the  entry  been  made,  or  the  patent 
issued,  after  the  26th  of  May,  1829,  when^the  reservation  ceased, 
and  before  it  was  revived  by  the  act  of  1832,  the  title  of  the  de- 
fendant could  not  be  contested.  But  at  no  other  interval  of  time 
fi'om  the  location  of  Bell  until  its  confii-mation  in  1836,  was  the 
land  claimed  by  him  liable  to  be  appropriated  in  satisfaction  of 
a  New  Madrid  certificate.  No  title  can  be  held  valid  which  has 
been  acquired  against  law  ;  and  such  is  the  character  of  the  de- 
fendant's title,  so  far  as  it  trenches  on  the  plaintiff's.     It  has  been 
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argued,  that  the  first  patent  appropriates  the  land,  and  extinguish- 
es all  prior  claims  of  inferior  dignity.  But  this  view  is  not  sus- 
tainable. The  issuing  of  a  patent  is  a  ministerial  act,  which  must 
be  performed  according  to  law.  A  patent  is  utterly  void  and 
inoperative,  which  is  issued  for  land  that  had  been  previously 
patented  to  another  individual,  (a)  The  fee  having  been  vested  in 
the  patentee  by  the  first  patent,  the  second  could  convey  no 
right.  It  is  true,  a  patent  possesses  the  highest  verity.  It  can- 
not be  contradicted  or  explained  by  parol  ;  but  if  it  has  been 
fraudulently  obtained  or  issued  against  law,  it  is  void.  It  would 
be  a  most  dangerous  principle  to  hold,  that  a  patent  should  car- 
ry the  legal  title,  though  obtained  fraudulently  or  against  law. 
Fraud  vitiates  all  transactions.  It  makes  void  a  judgment  which 
is  a  much  more  solemn  act  than  the  issuing  of  a  patent.  The 
patent  of  the  defendant,  having  been  for  land  reserved  from 
such  appropriation,  is  void."  The  cases  of  Jackson  y.  Lawton, 
10  Johnson,  23  ;  Patterson  v.  Winn.,  11  Wheaton,  380  :  and 
Polk's  Lessee  ?).  Wendal,  9  Cranch.,  87  ;  and  5  Wheaton,  293  ; 
assert  the  same  doctrine. 

We  are  clearly  of  the  opinion,  that  the  patent  vested  no  title 
in  the  legal  representative  of  Wilette,  to  the  premises  in  con- 
troversy in  this  case.  The  Court,  therefore,  erred  in  admitting 
it  in  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded. 

JudgmeJit  reversed. 


Andrew  Gray,  Appellant,  v.  Jambs  McFadden,  Appellee. 

APPEAL  FROM  PEOKIA. 

A  patent  under  the  act  of  Congress  of  the  loth  May,  1S20,  passed  in  relation  to 
French  Claims,  at  Peoria,  could  only  issue  to  the  claimant,  or  his  legal  repre- 
sentatives. 

This  was  an  action  of  ejectment  brought  in  the  Peoria  Circuit 
Court,  to  recover  the  possession  of  certain  village  lots  in  Peoria, 
being  a  part  of  the  French  Claims.  The  declaration  and  other 
pleadings  are  in  the  usual  form.  The  action  was  brought  against 
other  parties  by  Mr.  McFadden,  but  Gray    was  made  defendant 

(ffl)     Garner  vs.  Willett,  18  ni.  R.  458  ;  BaUance  va.  Forsythe,  13  How.  U.  S.  R.  23  ; 
Bryan  vs.  Forsythe,  19.  How.  U.  8.  R.  334  jlJallance  va.  Papia,  19  How.  U.  S.  B.  342. 
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in  their  stead,  he  having  admitted  himself  to  be  in  possession  of 
the  premises,  at  the  time  of  the  commencement  of  the  suit.  At 
August  term,  1850,  of  the  Peoria  Circuit  Court,  Kellogg,  Judge, 
presiding,  the  cause  was,  by  agreement,  submitted  to  the  Court 
for  trial,  whereupon  the  Court,  after  hearing  the  evidence,  found 
for  McFadden,  and  entered  judgment  accordingly. 

Gray  brought  this   cause  to  this  Court  by  appeal.     This  and 
the  proceeding  case,  turn  upon  the  same  point. 

0.  Peters,  E.  N".  Powell   &  T.  L.  Dickey,  for  Appellant. 

H.  0.  Merriman  &  N.  H.  Purple,  for  Appellee. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
James  McFadden  against  Andrew  Gray.  It  resulted  in  a  judg- 
ment for  the  plaintiff.  The  premises  in  dispute  were  a  part  of 
French  Claims  eleven,  forty-one,  and  forty- two  in  Peoria — eleven 
and  forty- one  covering  the  same  ground.  The  proof  on  the  part 
of  the  plaintiff  was  the  same  as  in  the  case  of  McFadden  v. 
Ballance.  For  the  facts,  and  the  opinion  of  the  Court,  reference 
is  here  made  to  the  report  of  that  case,  anie,  p.  317.  That  decision 
fully  disposes  of  so  much  of  this  case  as  relates  to  lot  forty-two. 
It  was  there  held  that  the  patent,  under  which  the  plaintiff  claims 
title,  was  absolutely  void  as  to  that  lot.  And  we  hold  that  it  was 
equally  so  as  to  lot  forty-one.  The  patent  had  no  sufficient  basis. 
It  was  founded  on  the  assumption,  that  Wilette  Avas  the  settler 
within  the  purview  of  the  act  of  the  3rd  of  March,  1823,  and, 
consequently^  that  his  legal  representatives  were  entitled  to  the 
benefits  of  that  act.  That  conclusion  was  unauthorized.  It  bj 
no  means  follows,  because  Wilette  settled  upon  and  improved  this 
lot,  that  his  legal  representatives  were  entitled  to  a  patent  there- 
for. As  we  have  already  said,  in  the  former  case,  the  secretary 
of  the  treasury  clearly  exceeded  his  authority,  in  causing  a  patent 
to  issue  to  any  other  person  than  the  claimant  under  the  act  of 
the  15th  of  May,  1820,  or  his  legal  representatives.  It  was  not 
enough,  that  a  person  was  a  settler  prior  to  the  1st  of  January, 
1813,  but  he,  or  his  legal  representatives,  must  also  have  claimed 
the  lot  so  settled  upon  and  improved,  to  bring  himself,  or  them- 
selves, within  the  provisions  of  the  confirmatory  act.  That  act 
did  not  confirm  any  other   claims,  than  those  contained    in  the 
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report  of  the  register.  And  the  confirmation  operated  exclusively 
to  the  benefit  of  the  claimants,  and  their  legal  representatives. 
No  claim  was  ever  made  to  lot  forty-one,  either  by  Wilette,  or 
his  legal  representatives.  It  is  true,  that  Pilette,  in  right  of  his 
wife,  who  was  a  daughter  of  Wilette,  was  a  claimant ;  but  he  did 
not  claim  in  the  character  of  a  legal  representative.  The  phrase 
"  the  daughter  of  the  late  Francis  Wilette,"  was  merely  descrip- 
tive of  the  person.  Pilette  and  his  wife,  as  individuals,  and  not  as 
the  legal  representatives  of  Wilette,  were  the  claimants.  If  they 
were  entitled  to  a  patent,  it  should  have  been  issued  to  them  by 
name,  and  not  to  the  legal  representative  of  another  person. 
And  this  should  have  been  the  case,  even  if  they  had  claimed  the 
lot  in  the  character  of  the  representatives  of  Wilette.  It  was 
clearly  the  duty  of  the  secretary  to  direct  the  patents  to  be  issued 
to  the  real  claimants,  or  to  their  legal  representatives.  Under 
the  rule  adopted  by  him,  if  Wilette  had  left  ten  descendants,  they 
could  all  now  claim  to  hold  under  this  patent,  as  tenants  in  com- 
mon, although  in  point  of  fact,  but  one  of  their  number  ever  inter- 
posed a  claim  to  the  lot  and  that  too,  not  on  the  behalf  of  such 
descendants  generally,  but  for  himself  exclusively.  W^here  a 
party  made  a  claim  under  the  act  of  1820,  and  died  either  before 
the  passage  of  the  confirmatory  act  or  the  issuing  of  the  patent, 
it  might  very  properly  issue  to  his  legal  representatives.  But  in 
other  cases,  the  patent  ought  to  issue  directly  to  the    claimant. 

The  Court  erred  in  permitting  the  patent  to  be  read  in  evi- 
dence ;  and  its  judgment  must  be  reversed,  and  the  cause 
remanded,  (a) 

Judgment  reversed. 


« »  »  » ■ 


Charles  Ballance,   Appellant,  v.  Edward  P.    Tesson  et  al.j 
Appellees. 

APPEAL  FROM  PEORIA 

So  much  of  the  land,  within  the  ancient  village  of  Peoria,  as  was  confirmed  to 
the  settlers  anu  inliabitants  by  the  act  of  Congress,  of  1823,  was  withdrawn 
from  sale,  and  no  title,'as  against  the  claimants  and  their  legal  representatives, 
could  be  acquired  by  pre-emption. 

The  land  covered  l)y  the  French  Claims,  at  Peoria,  were  taxable  in  1845. 

The  title  to  the  French  Claims,  at  Peoria,  was  vested  in  the  claimants  on  the  ap- 
proval of  the  Survey,  in  September,  1840. 
(a)    Dredge  vs.  Forsj'the,  2  Black .  U  .  S.  K.  563. 
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The  Government  may  make  a  perfect  grant,  without  the  issuing  of  a  patent  or 

any  other  evidence  of  title. 
An  act  of  Congress,  containing  provisions  clearly  indicating  an  intention  to  pass 

the  fee  unconditionally  and  absolutely,  operates  ■ipso  facto  to  vest  the  title  in 

the  grantee,  {a) 

Tliis  was  an  action  of  ejectment  brought  in  the  Peoria  Circuit 
Court,  to  recover  possession  of  a  lot  containing  27,449  square 
feet  and  7-100  of  a  square  foot,  surveyed  and  designated  as  cover- 
ed by  claim  number  thirty- three,  in  the  south-M^est  fractional  quar- 
ter of  section  nine,  in  township  eight  north,  of  range  eight  east  of 
the  foui'th  principal  meridian,  Illinois,  according  to  the  survey  ap- 
proved first  of  September,  1840,  by  the  Surveyor  of  the  Public 
Lands,  in  the  States  of  Illinois  and  Missouri.  At  the  March  term, 
1851,  Ballance  claiming  to  be  in  possession  of  the  premises,  was 
admitted  to  defend.  At  May  term,  1851,  the  cause  Avas  heard 
before  Kellogg,  Judge,  and  a  jury,  and  resulted  in  a  verdict  and 
judgment  against  Ballance. 

The  statement  of  the  evidence  offered  is  fully  set  out  in  the 
opinion  of  the  Court. 

C.  Ballance,  for  himself. 

N.  H.  Purple  &  O.  Peters,  for  Appellees. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
Tesson  and  Rankin  against  Ballance,  to  recover  a  lot  of  ground 
in  the  city  of  Peoria,  covered  by  French  claim  thirty-three.  On 
the  trial,  the  plaintiff  introduced  the  following  evidence  :  1.  The 
act  of  Congress,  of  the  15th  of  May,  1820,  entitled,  "  An  act  for 
the  relief  of  the  inhabitants  of  the  village  of  Peoria,  in  tbe  State 
of  Illinois."  2.  The  act  of  Congress  of  the  third  of  March,  1823, 
entitled,  "An  act  to  confirm  certain  claims  to  lots  in  the  village  of 
Peoria,  in  the  State  of  Illinois."  These  two  acts  are  set  forth  at 
large  in  the  case  of  Ballance  v.  McFadden,  reported  ante,  317.  3. 
A  patent  from  the  United  States,  dated  the  29th  of  June,  1846. 
It  recited,  that  the  claim  of  Antoine  Roi,  was  entered  in  the  report 
of  the  register  of  the  Land  Office,  at  Edwardsville,  made  on  the 
10th  of  November,  1820,  pursuant  to  the  provisions  of  the  act  of 
the  15th  of  May,  1820,  as  number  thirty-three  ;  that  Roi  was  the 
settler  and  inhabitant,  within  the  purview  of  the  act  of  the  3rd  of 
March,  1823  ;  and  it  then  proceeded  to  grant  the  lot,  as  designa- 

(a)     Reich ert  vs.  Phelps,  33  m    R.  434. 
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ted  and  surveyed  according  to  the  section  of  that  act,  to  "  the 
legal  representatives  oi  said  Antoine  Roi,  and  to  their  heirs." 
4.  The  deposition  of  Madeline  Glodon,  showing  that  Antoine  Roi 
died  about  thirty  years  ago,  leaving  Mary  Roi,  since  intermarried 
with  Toussant  Gendron,  his  only  descendant.  5.  A  power  of 
attorney,  from  Gendron  and  wife,  to  Narcisse  Pensoneau,  dated 
the  ord  of  March,  1849,  authorizing  him  to  sell  and  convey  the 
lot  in  question.  6.  A  deed  from  Gendron  and  wife,  by  their 
attorney,  in  fact,  Pensoneau,  to  the  plaintiffs,  dated  the  20th  of 
June,  1849,  for  the  same  premises.  7.  A  certified  copy  of  the 
plat  and  survey  of  the  French  claims,  in  Peoria,  approved  the  1st 
of  September,  1840. 

The  defendant  introduced  the  following  evidence.  1.  A  cer- 
tificate of  the  register  of  the  Land  Office,  at  Quincy,  showing 
that  the  defendant  on  the  28th  of  July,  1832,  established  aright 
of  pre-emption  to  the  south  west  quarter  of  section  nine,  township 
eight  north,  of  range  eight  east,  which  tract  embraces  the  premi- 
ses in  controversy.  2.  A  certificate  of  the  same  officer,  showing 
that  the  defendant  entered  the  quarter  section,  on  the  29th  of 
November,  1837.  3.  A  patent  from  the  United  States  to  the 
defendant,  for  the  same  tract,  dated  the  24th  of  January,  1838, 
and  containing  this  clause  :  "subject,  however,  to  the  right  of 
any  and  all  persons  claiming  under  the  act  of  Congress  of  3rd  of 
March,  1823,  entitled,  "An  act  to  confirm  certain  claims  to  lots 
in  the  village  of  Peoria,  in  State  of  Illinois. 

He  then  offered  in  evidence,  a  judgment  of  the  Peoria  Circuit 
Court,  of  the  May  term,  1846,  against  certain  real  estate  on  which 
taxes  were  due  and  unpaid,  for  the  year  1845,  amongst  which 
were  105  acres  of  the  quarter  section  before  described  :  also,  a 
precept  issued  on  the  judgment,  directed  to  the  Sheriff  of  Peoria 
county,  dated  the  10th  of  June,  1846  ;  and  a  deed  from  the  Sheriff 
to  the  defendant,  dated  the  10th  of  November,  1850,  showing  a 
sale  to  the  defendant,  on  the  16th  of  June,  1846,  of  nine  acres 
off  of  the  east  side  of  the  105  acres,  and  including  the  premises 
in  dispute,  for  the  amount  of  taxes  and  costs.  This  evidence 
was  rejected. 

The  claim  in  question  was  thus  described  in  the  report  of  the 
register  of  the  Land  Office,  at  Edwardsville.  "  No.  33.  Antoine 
Roi,  claims  a  lot  in  Peoria,  containing  about  one-half  of  an  arpent 
of  land,  and  bounded  northwardly  by  a  lot  of  Charles  Le  Douk, 
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eastwardly  by  a  street  separating  it  from  the  Illinois  river,  south- 
wardly by  unoccupied  land,  and  westwardly  by  a  street." 

The  plaintiffs   had  a  verdict,  and  judgment   for  the  premises 
demanded. 

Has  the  defendant  the  better  legal  title  to  the  premises  in  con- 
trovesy?  If  so,  he  must  prevail  in  the  action  of  ejectment.    The 
equities  of  the  parties  cannot  be  adjusted  in  this  proceeding.  His 
entry,  in  1837,  was  not  in  terms  made  subject  to  any  rights   ac- 
quired under  the  act  of  Congress  of  the  3d  of  March,  1823.  The 
condition  to  that  effect  ,in  the  patent  issued   to  him  in  1838,  ap- 
pears to  have  been  then  for  the  first  time    imposed.  The   persons 
whose  claims  were  confirmed  by  the  act  of  1823, did  not  acquire 
the  legal  title  anterior  to  the  approval  of  the  survey  in   1840.   It 
was  not  the  design  of  Congress  to  vest  the  title  absolutely  in  the 
claimants,  before  the  survey  of  the  claims  should    be  made  and 
approved.   The  defendant,  therefore,  has  the  elder  legal   title 
unless  that  part  of  the    quarter  section   covered  by  the  confirmed 
claims,  was  in  effect  appropriated,  or  reserved  from    sale,  by  the 
act  of  1823.  We  are  inclined  to  the   opinion,  that  so  much  of 
the  land  within  the   ancient  Village  of  Peoria,  as  was  confirmed 
to  the  settlers  and  inhabitants  by  the  act  of  1823,    was  by    the 
terms    of  that  act,  necessarily  withdrawn  from  sale,  or  further 
appropriation,    and  consequently,  that  the  defendant    acquired 
no  title  as  against  the  claimants,  or  their  legal  representatives 
by  virtue  of  his    pre-emption  and   subsequent   entry.    The  lots 
claimed  were  by.  the  provisions    of  that  act  set  apart  and  appro- 
priated  to  a   particular   purpose.   They    were  thereby    severed 
from  the  mass  of  the  public  lands.    They  ceased  to  be  the   sub- 
ject matter  of  public  sale,  or  private  entry.     The  act  of  the  15th 
of  May,  1820,  required  all  persons  claiming  lots  in  the    Village 
of  Peoria  to  give  notice  of  their  claims  to  the  register  of  the  land 
office  at  Edwardsville  by   the  1st  of   October  thereafter  ;  and  it 
was  made  the  duty  of  the  register  to  report  to  the  secretary  of 
the  treasury,  the  claims   so  presented,  and  the  substance  of   the 
evidence    adduced   in  their  support,  and   his  report  was    to    be 
laid   before   Congress  for  consideration.    Various    claims  were 
presented  to  the  register,  and  by   him  reported  in    detail.    The 
lots   claimed  were    specifically  described,  so    that  their    precise 
locality  could  be  ascertained  by   a  survey.    The  size  of  the   lots 
and  their  boundaries  were    generally   given.    Such  was  the  case 
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with  the  claim  in  question.    The  act   of  the  3d  of  March,  1823e 
with   certain  qualitications  and  restrictions  not    material    to  b, 
now  noticed,  confirmed  the  claims  contained  in  the  report  of    the 
register,    and  directed  the  suveyor  general  "to  cause  a    survey 
to  be  made  of  the  several  lots,  and  to  designate  on  a  plat    thereof 
the  lots  set  apart  and  confirmed  to   each  claimant,   and  forAvard 
the  same  to  the  secretary   of  the  treasury,"  who  was  required  to 
"cause  patents  to  be  issued  to  such  claimants  as  in  other   cases." 
This    action  of    Congress    clearly  amounted  to  an    appropriation 
of  the  lots    claimed  by  the    settlers.     It  was  a  reservo,tion    of 
them  from  sale,  or  any  further  appropriation,  by  necessary  impli- 
cation.     The    lots   were  granted    to  the    claimants.      Nothing 
remained  to  be  done  to  render  the  grant   operative  and  effectual 
but  the  survey.     And  on  the  approval  of  the    survey,     the   title 
eo  instanti  passed  to  the  claimants,  or  to  their  legal  representa- 
tives.   In   the    interval  of  time  between  the  passage  of  the   con- 
firmatory acts,  and  the  survey  of  the    lots  pursuant  to  its  provi- 
sions no  person  could    acquire  a  valid  title  as  against  the  claim- 
ants.  The  claims    confirmed  were    not  of  a  floating  or  uncertain 
character.      A  survey  alone  was  required  to   give  them  a  fixed 
and  determinate  locality  ;  and  the  means   of  making  the  survey 
were  contained  in  the  confirmatory  acts,  and  in  the  report  of   the 
register  to  which  it  referred,  and  on  which  it   was  based.     The 
claimants  were  to  have  no  further  agency  in  the  location  of  their 
claims.     They  had  already  given  them  a   definite  location,  by 
their   improvements,  and  by  the    description    of    them   in    their 
notice  of  claims  to  the  register.  But  it  Avas  insisted  on  the  argu- 
ment, that  there  Avas  no  such   reservation    or    appropriation     of 
these  lots,  as  to  be  binding  on  subsequent  purchases  from  the  gov- 
ernment, and  the  case  of  Menard's  Heirs  ?;.Massey,  8  Hoav.,  293, 
was  relied  on  as  supporting  the  position.    In  that  case,  Cerre,    in 
1799,  obtained  an  unsurveyed  concession  I'roin  the  Lieutenant  Go- 
vernor  of  Upper  Louisiana,  for  thirty-five   hundred    and    tAventy 
eight  arpens  of  land,    on  the  big  spring   of  the  river    Maramee, 
BO  as  to  include   said   spring,"  and,  in  1806,  he    exhibited  his 
claim  for  the  same  premises  to  the  board  of  commissioners    for 
confirmation.    An  act  of  Congress  of  the  3d  of    March,    1811, 
declared    that  "  no  tract  of  land    shall    be  offered  for   sale,  the 
claim  to  which  has  been,    in  due  time,    and    according  to     law 
presented  to  the  recorder  of  land  titles  in  the  District  of  Louis- 
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iana,  and  filed  in  his  office,  for  the  purpose  of  being  investigated 
by  the  commissioners  appointed  for  ascertaining  the  right  of 
persons  claiming  lands  in  the  Territory  of  Louisiana."  The 
township  including  '•  the  big  spring  of  the  river  Maramee,"  was 
offered  for  sale  in  1823,  and  sold.  In  1833,  the  commissioners 
reported  that  the  claim  of  Cerre  ought  to  be  confirmed  ;  and,  m 
1836,  Congress  confirmed  the  claim  according  to  the  report.  A 
controversy  then  arose  between  the  representatives  of  the  claim- 
ant and  the  purchasers  at  the  sale.  The  Court  held  that  the 
purchasers  had  the  superior  title  ;  and  in  answer  to  the  position, 
that  the  land  was  reserved  from  sale  by  the  act  of  18ll,  said  : 
"  In  reserving  lands  from  sale,  it  was  necessary  to  knoAV  where 
they  were  situated,  and  how  far  they  interfered  with  the  public 
surveys.  Either  the  President,  or  some  other  officer,  must  have 
had  the  power  to  designate  the  lands  as  those  adjoining  to  salt 
springs  and  lead  mines  ;  or  it  must  have  appeared  in  some  pub- 
lie  office  appertaining  to  the  land  Department  what  ihe  bounda- 
ries of  reserved  lands  were  ;  and  if  it  did  not  appear,  no  notice 
of  the  claim  could  be  taken  by  the  surveyors,  nor  by  the  reg- 
isters and  receivers  when  making  sales.  This  was  a  conclusion 
that  has  from  necessity  been  acted  on  at  the  land  offices  ;  and 
as  Cerre's  claim  was  not  surveyed  before  the  confirmation  took 
place,  no  boundaries  of  his  tract  could  be  recognized  when  the 
public  surveys  were  made  and  the  lands  sold.  He  claimed  no 
tract  of  land.  The  laws  refer  to  specific  tracts  that  are  claimed  ; 
it  is  not  material  whether  the  boundaries  are  proper,  and  accord- 
ing to  the  concession,  or  the  claim  be  just  or  otherwise,  so  that 
the  tract  claimed  be  certain.  This  was  also  decided  in  the  cases 
just  cited.  Certainly,  a  mere  floating  claim,  founded  on  a  con- 
cession that  was  ordered  to  be  located  by  survey,  and  where  no 
survey  or  location  had  been  made,  was  not  protected  by  the  act 
of  1811.  An  actual  survey  is  not  indispensable;  but  bounda- 
ries must  appear,  in  some  form,  from  the  notice  of  claim,  and 
the  accompanying  evidences  filed  with  the  recorder.  If,  from 
these,  the  tract  of  land  could  not  be  laid  down  on  the  township 
survey's  then  the  land  could  not  be  reserved  from  sale  ;  although 
by  the  concession,  and  by  the  notice,  a  particular  spot,  (as  the 
big  spring  of  the  Maramee,)  was  referred  to  in  general  terms  as 
"the  place  where  the  land  should  lie."  That  case  was,  without 
doubt,  rightly  decided.     The  land  claimed   was   described  in  so 
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loose  and  indefinite  a  manner,  tliat  it  could  not  be  considered  as 
withheld  from  sale.  A  surveyor  could  not  have  located  it  from 
the  description  given  in  the  concession,  or  in  the  claim  afterwards 
presented  to  the  commissioners.  It  required  some  further  act  of 
the  party,  to  give  the  tract  claimed  a  definite  form  and  location. 
But  the  case  was  widely  different  with  these  French  claims. 
The  lots  were  situated  within  the  limits  of  the  village  of  Peoria, 
a  well  known  locality.  They  had  been  occupied  and  improved 
by  the  claimants.  Their  extent  and  boundaries  were  stated, 
from  which  the  exterior  lines  could  be  easily  ascertained.  There 
could  be  but  little  difficulty  in  determining  their  precise  locality. 
Was  the  land  covered  by  their  claims  subject  to  taxation  for 
the  year  1845?  This  presents  the  question,  when  the  title  vest- 
ed in  the  claimants.  We  answer,  on  the  approval  of  the  survey 
in  September,  1840.  The  grant  then  became  operative  and 
complete.  The  confirmees,  or  their  legal  representatives,  were 
from  that  time  invested  with  the  full  legal  estate  in  the  lots  as 
surveyed.  The  issuing  of  patents  was  not  necessary  to  transfer 
the  titles.  It  had  already  passed  out  of  the  United  States.  The 
patents  are  but  evidence  of  title  in  the  patentees.  The  law  is 
well  settled,  that  the  government  may  make  a  perfect  grant 
directly,  and  withouE  the  issuing  of  a  patent,  or  any  other  evi- 
dence of  title.  An  act  of  Congress,  containing  provisions 
clearly  indicating  an  intention  to  pass  the  fee  unconditionally 
and  absolutely,  operates  ijjso  facto  to  vest  the  title  in  the  grantee. 
A  reference  to  one  or  two  adjudged  cases  in  the  Supreme  Court 
of  the  United  States,  upon  grants  made  by  the  government,  Avill 
fully  establish  this  position.  In  Geignon's  Lessee  ■».  Astor,  2 
Howard,  319,  it  was  decided  that  an  act  of  Congress  requiring 
patents  to  be  issued  to  persons,  "whose  claims  are  contained  in 
the  report  transmitted  to  the  secretary  of  the  treasury,  and 
which  have  been  reported  favorably  on  by  said  commissioners  ; 
and  such  persons  are  hereby  confirmed  in  their  claims,  agreeably 
to  any  surveys  heretofore  made,  or  the  lines  and  boundaries 
established  by  the  claimants  respectively,"  vested  the  legal  estate 
presently  in  the  confirmees.  The  Court  said:  "  but  the  title 
becsme  a  legal  one  by  its  confirmation  by  the  act  of  Congress 
of  February,  1823,  which  was  equivalent  to  a  patent.  It  was 
highe  evidence  of  title,  as  it  was  the  direct  grant  of  the  fee 
which  had  been  in  the  United   States   by  the  government  itself, 

(a)    Garner  vs.  Willett,  18  m.  B.  458. 


JUNE  TERM,  1851.  333 


Ballance  v.  Tesson  et  al. 


whereas  the  patent  was  only  the  act  of  its  ministerial  officers.' 
In  Strother-y,  Lucas,  12  Peters,  410,  the  Court  remark:  "  That 
a  grant  may  be  made  by  a  law,  as  well  as  a  patent  pursuant 
to  a  law,  is  undoubted ;  and  a  confirmation  by  a  law, 
is  as  fully  to  all  intents  and  purposes  a  grant,  as  if  it  contained 
in  terms  a  grant  de  novo.^'  The  act  of  the  3rd  of  March,  1823, 
provides  :  "  That  there  is  hereby  granted  to  each  of  the  French 
and  Canadian  inhabitants  and  other  settlers  in  the  village  of 
Peoria,  in  the  State  of  Illinois,  whose  claims  are  contained  in  a 
report  made  by  the  register  of  the  land  office  at  Edwardsville, 
in  pursuance  of  the  act  of  Congress,  approved  May  the  fifteenth, 
one  thousand  eight  hundred  and  twenty,  and  who  had  settled  a 
lot  in  the  village  afoi'esaid,  prior  to  the  first  day  of  January,  one 
thousand  eight  hundred  and  thirteen,  and  who  have  not  hereto- 
fore received  a  confirmation  of  claims,  or  donation  of  any  tract 
of  land  or  village  lot  from  the  United  States,  the  lot  so  settled 
upon  and  improved."  This  portion  of  the  act  contains  words  of 
present  grant,  and  in  connection  with  the  further  provision 
directing  the  lots  to  be  sui^eyed,  manifests  a  clear  intention 
on  the  part  of  Congress,  to  vest  the  title  absolutely  in  the 
claimants  on  the  completion  of  the  survey.  Patents  Avere 
required  to  be  issued  not  for  the  purpose  of  transferring  the  fee, 
but  merely  as  evidence  that  the  title  had  passed  to  the  paten- 
tees. 

The  provision  in  the  ordinance  of  1818,  that  all  lands  sold  by 
the  United  States  within  this  State,  should  be  exempt  from  tax- 
ation for  the  term  of  five  years  from  the  sale,  did  not  apply  to 
the  claims  in  question.  The  lots  were  not  sold  by  the  United 
States.     They  were  granted  as  a  bounty  to  the  settlers. 

We  hold  that  the  premises  in  controversy  were  taxable  in 
1845,  and  that  the  Circuit  Court  erred  in  excluding  the  evidence 
offered  by  the  defendant  of  the  sale  for  taxes. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


334  OTTAWA, 


Rankin  ■».  Curtenius  et  al. 


John  Rankin,  Appellant,  v.  Alfred  G-.  Curtenius  ei  al.,  Ap- 
pellees. 

APPEAL  FROM  PEORIA. 

A  patent  wliicli  is  not  issued  to  tlie  real  cIaimant,or  to  the  legal  representatives  o 

a  claimant,  of  laud  in  the  old  village  of  Peoria  is  void . 
A  motion  to  set  aside  a  nonsuit  is  addressed  to  the  discretion  of  the  Court,  and 

the  decision  iipon  it  cannot  be  assigned  for  error. 
If  a  plaintift'is  dissatistied  with  the   ruling  of  the  Court,  he  should  submit  his 

case  for  trial,  and  take  exceptions  ;  and  if  the  finding  is  against  him  he  can 

then  test  the  correctne>s  of  the  decision. 
The  Circuit  Court  has  no  authority  to  nonsuit  a  plaintiff,  or  to  instruct  the 

jury  to  lind  against  him  as  in  case  of  a  nonsuit. 

This  cause  was  tried  before  Kellogg,  Judge,  and  a  jury,  at  the 
May  term,  1851,  of  the  Peoria  Circuit  Court.  The  facts  connect- 
ed with  this  trial  are  stated  by  the  Court. 

N.  H.  Purple  &  R.  S.  Blackwell,  for  Appellant. 

E.  N,  Powell  &  H.  0.  Merriman,  for  Appellees. 

Treat  C.  J.  This  was  an  action  of  ejectment  brought  by 
Rankin  against  Curtenius  and  others,  to  recover  the  possession 
of  a  lot  in  the  city  of  Peoria,  covered  by  French  claim  seventy. 
On  the  trial,  the  plaintiif  introduced  the  following  evidence: 
1.  A  patent  from  the  United  States,  dated  December  11th,  1849. 
It  recited,  that  claim  seventy  was  entered  in  the  report  of  the 
register  of  the  Land  Office  at  Edwardsville,  made  pursuant  to 
the  act  of  Congress  of  the  15th  of  May,  1820,  "in  the  name  of 
Louis  Pensoneau  under  Augustine  Laroche";  that  Laroche  was 
the  settler  within  the  purview  of  the  act  of  Congress  of  the  3d 
of  March,  1823  ;  and  it  then  proceeded  to  grant  the  lot  as  sur- 
veyed,under  the  2nd  section  of  that  act,  to  "  the  legal  represent- 
atives of  the  said  Augustine  Laroche,  and  to  their  heirs."  2.  A 
deed  for  the  lot  from  Laroche  to  Louis  Ven&onen.Uj  junior ,  dated 
the  8th  of  May,  1819.  3.  A  deed  for  the  same  premises,  from 
Harriet  S.  Pensoneau  and  Louis  P.  Pensoneau  to  the  plaintiff, 
dated  the  1st  of  May,  1849.  4.  Proof  that  Louis  Pensoneau, 
junior,  died  about  the  year  1825,  leaving  Harriet  S.  Pensoneau 
and  Louis  P.  Pensoneau  his  only  heirs  at  law.  5.  A  copy  of  the 
plat  and  survey  of  the  French  Claims  in  Peoria,  approved  1st 
of  September,  1840.     The   possession  by  the  defendants   was 
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admitted.  The  defendants  read  in  evidence  the  report  of  the 
register  of  the  Land  Office  at  Edwardsville,  of  the  10th  of  No- 
vember, 1820,  in  which  the  claim  in  question  is  thus  described  : 
"  No.  70.  Louis  Pensoneau  claims  alotin  Peoria,  bounded  north- 
wardly by  a  lot  of  Pierre  Lavapieurdit  Chamberlain,  eastwardly 
by  a  street  separating  it  from  the  Illinois  River,  southwardly  by 
across  street,  westwardlj  by  a  back  street."  The  Court  then, 
at  the  instance  of  the  defendants,  excluded  the  whole  of  the  evi- 
dence from  the  jury  ;  and  the  ^  plaintiff  submitted  to  a  nonsuit, 
with  leave  to  move  to  set  the  same  aside.  He  afterwards  entered 
a  motion  to  set  the  nonsuit  aside,  which  the  court  denied,  and  he 
now  assigns  that  decision  for  error. 

The  judgment  of  the  circuit  court  must  be  affirmed  on  two 
grounds.  First,  The  evidence  was  properly  excluded.  The  pa- 
tent was  obnoxious  to  the  same  objections,  as  the  one  relied  on 
in  the  cases  of  Ballance  ?).  McFadden,  and  Gray  v.  McFadden, 
anle.  It  was  not  issued  to  the  real  claimant  of  the  lot,  or  to  his 
legal  representatives  Louis  Pensoneau,  the  elder,  was  the  sole 
claimant ;  and  he  claimed  the  lot  in  his  own  right,  and  not  as  a 
representative  of  Laroche.  The  confirmation  operated  exclusive- 
ly to  his  benefit,  if  to  the  benefit  of  any  one;  and  the  patent 
should  have  been  issued  to  him  alone,  or  to  his  legal  represent- 
atives. Laroche  never  claimed  the  lot,  and  consequently,  was 
not  entitled  to  the  patent.  If  Louis  Pensoneau,  the  younger, 
claimed  the  lot  by  virtue  of  the  conveyance  from  Laroche,  he 
should  have  become  a  claimant  before  the  register.  The  patent 
having  been  issued  without  authority  of  law,  the  evidence  did 
not  tend  to  prove  title  in  the  plaintifi",  and  was,  therefore,  right- 
fully excluded. 

Second.  The  refusal  of  the  court  to  set  aside  the  nonsuit  can- 
not be  assigned  for  error.  The  motion  was  addressed  to  the  dis- 
cretion of  the  court.  The  plaintiff  voluntarily  submitted  to  a 
nonsuit,  and  he  cannot  now  complain  that  the  court  refused  to 
set  it  aside.  He  might,  notwithstanding  the  ruling  of  the  court, 
have  submitted  the  case  to  the  jury.  And  not  until  a  verdict 
was  returned  against  him,  and  a  judgment  in  bar  entered  there- 
on, could  he  call  in  question  the  decision  of  the  court  excluding 
the  evidence.  Under  our  practice,  the  court  has  no  authority 
to  nonsuit  a  plaintiff,  or  to  instruct  a  jury  to  find  against  him, 
as  in  case  of  a  nonsuit.     If  he  suffers  a  nonsuit,  it  is  purely  vol- 
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untary.  Amos  v.  Sinnott,  4  Scammon,  440.  And  he  cannot 
afterwards  compel  the  Judge  to  sign  a  bill  of  exceptions.  The 
People  -y.  Browne,  3  Grilman,  87.  By  submitting  to  a  nonsuit, 
he  is  precluded  from  prosecuting  an  appeal  of  writ  of  error,  for 
the  purpose  of  reviewing  the  decisions  of  the  court. (a)  Barnes  ?}. 
Barber,  1  Gilman,  401.  The  case  of  Lombard  u.  Cheever,  3  Gil- 
man,  469,  was  precisely  such  a  case  as  this.  The  plaintiff  on 
the  exclusion  of  certain  evidence,  suffered  a  nonsuit,  under  per- 
mission to  move  to  set  it  aside  The  motion  was  afterwards 
made  and  denied.  This  court,  after  citing  the  case  of  Barnes  v. 
Barber,  said  :  "Nor  does  the  fact,  that  the  nonsuit  was  taken 
with  leave  to  the  plaintiff  to  move  to  set  it  aside,  vary  the 
result." 

The  judgment  is  affirmed. 

Judgment  affirtntd. 


«»■»■♦» 


John  Buchenau,    Pltff  in  Error,  «.  Patrick  Horney,  Deft  in 
Error. 

ERROR  TO  LA  SALLE. 

A  party  cannot  rescind  a  contract  of  sale  and  at  the  same  time  retain  the  con- 
sideration he  has  received.  II  lie  rescinds  he  must  return  tlie  property  pur- 
chased, in  as  good  condition  as  wlien  he  received  it.  unless  it  is  entirely  worth- 
less.   A  tender  is  stricti juries,  and  must  l)e  clearly  proved,  {b) 

A  contract  ol'  sale  cannot  lie  atiirmed  as  to  part  and  rescinded  as  to  the  residue. 

A  vendor,  if  a  sale  is  to  be  resciudetl,  must  be  put  in  as  good  a  condition  as  lie 
was  before  the  sale,  by  a  return  of  the  property. 

This  was  an  action  of  assumpsit  brought  by  plaintiff  in  error, 
against  defendant  in  error,  at  November  term,  1849,  of  La  Salle 
Circuit  Court,  Spring,  Judge  of  the  Cook  county  court,  presi- 
ding. The  case  was  submitted  to  a  jury  for  trial,  when  a  verdict 
was  found  for  the  defendant.  A  motion  for  a  new  trial  was 
overruled. 

Bill  of  exceptions  shows  that  on  the  trial,  the  plaintiff  read 
the  note  declared  on  in  evidence,  and  rested  his  cause. 

The  defendant  called  Edward  Fanning;,  who  testified  that 
about  the  time  of  the   date   of  the    note,  defendant  and  witness 

(a)     Brown  vs.  MaUedv,  10  111.  R.  200. 

(a)  Cimniiigam  vs.  Fithiaii,  '2Gil.R.  615;  Murpliyvs.  Lockwood,  21  111.  R.  619  • 
Smith  vs.  Doty,  21111.  R.  16.J  ;  Boweii  vs.  Scbiiler,  41111.  R.  196  ;  Rvan  vs.  Brant,  42 
III.  R.  85  ;  Vining  vs.  Leemin,  45  111.  R.  216. 
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were  in  plaintiff's  bakery.  Defendant  asked  where  lie  could 
buy  a  team  ;  witness  stated  that  plaintiff  had  one  to  sell.  Plain- 
tiff and  defendant  then  made  a  bargain  for  the  sale  of  a  team, 
wagon  and  harness.  Defendant  asked  witness  to  draw  a  note. 
He  drew  one,  and  defendant  refused  to  sign  it ;  witness  drew 
another  which  defendant  refused  to  sign,  and  then  witness  left. 
Nothing  was  said  at  the  time  in  relation  to  the  ownership  of  the 
property.  That  the  horses  had  been  used  by  Conrad  Dash  in 
his  life  time,  and  that  said  Dash  had  been  in  possession  of  the 
horses  and  wagon  up  to  the  time  of  his  death,  claiming  owner- 
ship. The  widow  of  Conrad  Dash  was  the  sister  of  plaintiff.  She 
was  insane  at  the  time  that  plaintiff  had  acted  in  selling  the 
property,  and  in  paving  the  debts  and  funeral  expenses  of  said 
Dash. 

Defendant  then  called  Henry  Deuchart,  who  testified  that  he 
was  present  at  the  giving  of  the  note.  That  the  note  was  given 
for  a  span  of  horses,  wagon  and  harness,  sold  by  plaintiff  to 
defendant.  That  daring  the  negotiation  for  the  sale,  nothing 
was  said  about  the  ownership  of  the  property.  This  was  in  the 
evening.  The  next  day,  at  3  or  4  o'clock  in  the  afternoon, 
defendant  came  to  the  bakeiy  of  the  plaintiff  with  the  team,  and 
told  witness  he  had  brought  back  the  team.  Witness  asked 
"what  team?"  Defendant  said,  "  the  team  you  sold  me."  Wit- 
ness replied,  ''  I  sold  you  no  team.  I  have  nothing  to  do  with 
it.  "  The  plaintiff  was  not  present  at  that  time.  Defendant  then 
hitched  the  team  to  a  post  in  front  of  the  residence  of  Mr.  Tyler, 
a  neighbor  of  plaintiff.  The  place  where  the  team  was  hitched, 
was  as  convenient  a  place  to  hitch  a  team  as  any  in  the  vicinity 
of  plaintiff's  bakery,  and  on  the  evening  of  that  day  witness 
communicated  the  fact  that  the  team  had  been  brought  back  to 
the  plaintiff.  Conrad  Dash  had  those  horses  and  wagon  in  his 
possession,  claiming  ownership  prior  to,  and  up  to  the  time  of 
his  death.  On  cross-examination,  witness  stated  that  when  the 
team  was  brought  back  by  defendant,  as  above  stated,  witness 
was  casually  in  the  bakery  of  plaintiff,  and  was  not  employed  by, 
or  authorized  lo  do  business  for  plaintiff,  and  when  ihe  team  was 
so  returned,  one  of  the  horses  Avas  entirely  ruined  and  spoiled 
by  having  one  of  his  legs  corked,  and  the  cord  badly  cut. 

It  was  admitted  that  no  letters  of  administration  had  beea 
issued  on  the  estate  of  Conrad  Dash 

ILL.  KEP. — XII. — 22 
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Glover  &  Cook,  for  Pltff  in  Error. 

There  was  no  fraud  ;  there  might  have  been  an  implied  war- 
ranty or  title,  but  the  plea  sets  up  fraud  and  not  warranty,  and 
the  allegatee  and  probatee  must  agree.  2-1  Wend,  102  ;  19  John. 
R.,  77  ;  Stanly  v.  Norris,  4  Blackford,  353  ;  Thompson  v.  Ash- 
ton,  14  J.  R.,  317  ;  Evertson's  ex.  v.  Mills,  9  J.  R.,  138.  There 
was  no  return  of  the  property.  Norton  v.  Young,  1  Greenleaf , 
30  ;  Coxe,  174  ;  10  east,  101  ;  18  Conn.,  18  ;  15  Wend,  638. 
The  plaintiff  was  not  bound  to  take  the  property  injured  in  val- 
ue.    23  Pick.,  283  ;  1  Denio,  69. 

E.   S.  Leland,  for  Deft  in  Error. 

Treat  C.  J.  A  party  cannot  rescind  a  contract  of  sale, 
and  at  the  same  time  retain  the  consideration  he  has  received. 
He  cannot  affirm  the  contract  as  to  part,  and  avoid  the  residue, 
but  must  rescind  it  in  ioio.  He  must  put  the  other  party  in  as 
good  a  condition  as  he  was  before  the  sale,  by  a  return  of  the 
property  purchased.  There  may  be  an  exception  where  the  sub- 
ject matter  of  the  sale  is  entirely  worthless.  But  if  it  is  of  any 
benefit  to  the  seller,  the  purchaser  must  restore  it  before  he  can 
put  an  end  to  the  contract.  In  this  case,  the  defendant  rested 
his  defence  solely  on  theground  that  there  was  fraud  in  the  sale, 
and  that  he  had  disaffirmed  the  contract  by  restoring  the  proper- 
ty. The  proof  failed  to  show  that  it  was  returned.  The  defend- 
ant called  at  the  plaintift's  shop  and  stated  to  a  person,  casually 
there,  that  he  had  brought  back  the  team,  and  then  fastened  it 
in  the  vicinity.  He  did  not  declare  the  purpose  for  which  it  was 
brought  back,  or  for  whom  it  was  intended.  The  plaintiff  was 
soon  after  informed  that  the  team  was  there,  but  he  was  not 
apprised  of  the  purpose  for  which  it  was  left.  He  was  not 
even  notified  that  the  defendant  was  dissatisfied  with  his  pur- 
chase. It  does  not  appear  that  he  even  took  charge  of  the  pro- 
perty, or  attempted  to  exercise  the  least  control  over  it.  The 
defendant  should  have  tendered  the  property  to  the  plaintiff  or 
his  agent,  and  at  the  same  time  made  known  his  object  in  so 
doing.  A  tender  is  sfricii  juris,  and  ought  to  be  made  out  clear- 
ly.    But  if  there  was  a  tender  of  the  property,  the  plaintiff  was 
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under  no  obligation  to  receive  it.  It  "was  not  in  the  condition 
in  which  the  defendant  received  it.  He  did  not  offer  to  place 
the  plaintiff  in  as  good  a  condition  as  he  was  before  he  parted 
with  the  property.  One  of  the  horses  had  in  the  meantime 
become  valueless.  On  either  grouud,  the  verdict  was  unauthor- 
ized, and  a  new  trial  should  have  been  granted. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


I    #  ^     ^      ^   B 


The  President  and  Trustees,  of  the  town  of  Ottawa,  Pltffs 
in  Error,  v.  the  County  of  La  Salle. 

ERROR  TO  LA  SALLE. 

The  act  of  1839,  empowering  the  president  and  trustees  of  incorporated  towns 
to  grant  licenses,  and  requiring  them  to  pay  all  moneys  derived  from  this 
source  into  the  county  treasury,  does  not  repeal  special  laws  previously  pass- 
ed empowering  particular  corporations  to  grant  licences,  and  to  letaiumon- 
eys  so  obtained  for  their  own  use. 

These  two  acts  are  seemingly  repugnant.  They  should,  if  possible,  be  so  con- 
strued that  the  latest  one  shall  not  operate  as  a  repeal  by  implication,  of  one 
previously  passed,    (a) 

A  subsequent  law,  which  is  general,  does  not  abrogate  a  former  one  which  is 
special  ;  nor  does  a  general  law  operate  as  a  repeal  of  a  special  law  on  the 
same  subject  passed  at  the  same  session. 

An  agreement  in  a  case,  is  a  part  of  the  record  for"  all  i>urposes,  if  for  any. 

The  County  of  Ia  Salle  sued  the  ToAvn  of  Ottawa  in  assump- 
sit, to  recover  for  licenses  which  had  been  granted  for  selling 
liquor,  &c. 

It  was  agreed  that  the  sum  of  $312,50  had  been  received  by 
the  town  from  divers  persons  for  such  licenses,  in  the  years  1847 
and  1848.  That  this  sum  had  been  demanded,  and  payment 
thereof  refused.  That  the  county  of  La  Salle  Avas  organized 
under  the  law  of  1849,  provdinig  for  township  organization. 
At  May  term,  1850,  T.  L.  Dickey,  Judge,  presiding,  the  cause 
having  been  submitted  to  him,  gave  judgment  for  the  county. 
The  President  and  Trustees  of  the  Town  of  Ottawa,  brought  the 
cause  to  this  Court. 

H.  G.  Cotton  and  A.  Hoes,  for  Pltffs  in  Error. 

E.  S.  Leland  and  W.  H.  L.  Wallace,  for  the  County. 

(a)     Hume  vs.  Gossett,  43m.  R.  299. 
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Treat,  C.  J.  The  act  of  the  12th  of  February,  1831, 
authorized  towns  containing  a  population  of  not  less  than  one 
hundred  and  fifty  inhabitants,  to  become  incorporated  for  muni- 
cipal purposes.  Corporations  formed  under  this  law  possessed 
no  power  to  license  groceries.  The  power  remained  in  the 
County  Courts.  The  town  of  Ottawa  was  incorporated  by  a 
special  act  passed  on  the  21st  of  July,  1837.  The  charter 
expressly  conferred  the  power  to  license  and  regulate  groceries 
within  the  limits  of  the  corporation.  The  7th  section  of  "  An  act 
regulating  tavern  and  grocery  licenses,"  approved  March  2nd, 
1839,  was  as  follov.'S  :  The  president  and  trustees  of  incorporated 
towns  shall  have  the  exclusive  privilege  of  granting  licenses  to 
groceries  within  their  incorporated  limits  ;  and  all  sums  of  money 
which  may  be  received  for  licenses  as  aforesaid,  shall  be  paid 
into  the  county  treasury."  Between  the  passage  of  this  law  and 
May  1848,  the  town  of  Ottawa  received  the  sum  of  ^312.50,  for 
licenses  granted  to  keep  groceries  within  its  limits.  The  county 
of  LaSalle  brought  an  action  to  recover  the  money  thus  received 
and  the  Circuit  Court,  on  the  foregoing  state  of  facts,  ren- 
dered a  judgment  against  the  town  for  the  amount  thereof.  That 
decision  is  assigned  for  error 

The  special  act  incorporating  the  town  of  Ottawa  conferred 
upon  it  the  power  to  license  and  regulate  groceries  within  its 
limits,  and  the  right  to  retain  to  its  own  use  the  moneys  received 
for  licenses.  This  right  continued  in  the  corporation,  unless  it 
was  taken  away  by  the  general  law  of  the  2nd  of  March,  1839. 
In  our  opinion,  that  law  should  not  be  so  construed  as  to  defeat 
the  right.  We  think  the  section  before  quoted  was  designed  to 
apply  to  towns  incorporated  under  the  law  of  1831,  and  which 
possessed  no  power  to  license  groceries,  and  not  to  extend  to 
corporations  created  by  special  acts,  on  which  the  power  to 
'icense  groceries  had  already  been  conferi'ed.  The  object  was  to 
confer  this  power  on  the  former  class  of  corporations,  and  at  the 
same  time  to  retain  the  money  in  the  county  treasury,  where  it 
had  hitherto  been  paid.  It  was  simply  a  transfer  of  the  power 
to  license  groceries,  from  the  county  courts  to  the  authorities  of 
incorporated  towns.  The  first  clause  of  the  section  had  no  appli- 
cation to  the  town  of  Ottawa,  for  it  already  possessed  the  same 
power  under  a  special  law.     By  this  construction,  there  is  no 
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inconsistency  between  the  two  laws,  but  the  provisions  of  both 
may  remain  in  full  force.  To  adopt  a  different  construction 
would  be  to  hold  that  the  legislature  intended  to  reneal  so  much 
of  the  charters  of  cities  and  towns,  as  conferred  authority  to 
grant  licenses  to  keep  groceries.  There  is  nothing  on  the  faco 
of  the  law  of  1839,  except  the  general  language  of  the  7th  sec- 
tion, that  indicates  any  design  to  interfere  with  the  powers  pre- 
viously granted  to  such  corporations.  If  there  is  a  repeal,  it  is 
by  implication  only.  It  is  a  maxim  in  the  construction  of  stat- 
utes, that  the  law  does  not  favor  a  repeal  by  implication.  The 
earliest  statute  continues  in  force,  unless  the  two  are  clearly 
inconsistent  with,  and  repugnant  to  each  other,  or  unless  in  the 
latest  statute,  some  express  notice  is  taken  of  the  former,  plainly 
indicating  an  intention  to  repeal  it.  And  where  two  acts  are 
seemingly  repugnant,  they  should,  if  possible,  be  so  construed, 
that  the  latter  may  not  operate  as  a  repeal  of  the  former  by  im- 
plication. Dwarris,  674  ;  Bacon's  Ab.  Tit.  Stat.  D.  ;  Bowen  v. 
Lease,  5  Hill,  221  ;  Bruce  v.  Schuyler,  4  Gilman,  221  ;  Kinney 
V.  Mallory,  3  Alabama,  626  ;  Planter's  Bank  v.  The  State,  6 
Smedes  &  Marshall,  628.  So,  a  subsequent  statute  which  is  gen- 
eral, does  not  abrogate  a  former  statute  which  is  particular. 
Dwarris,  674.  And  a  general  law  does  not  operate  as  a  repeal 
of  a  special  law  on  the  same  subject,  passed  at  the  same  session. 
4  Pike,  410.  These  authorities  are  decisive  of  the  question. 
There  is  no  necessary  repugnancy  between  the  general  law  and 
the  special  act,  but  they  can  be  easily  reconciled,  and  allowed  to 
stand  together.  Full  effect  may  be  given  to  both,  without  im- 
pairing  the  provisions   of  either. (a) 

The  case  was  heard  in  the  court  below  on  an  agreed  state- 
ment of  facts,  and  no  bill  of  exceptions  w^as  taken  to  the  decision 
of  the  court.  It  is  now  insisted,  that  the  agreement  is  not  before 
this  court.  A  question  arising  in  the  case  was,  at  the  urgent 
request  of  the  parties,  submitted  and  decided  at  the  last  term 
and  they  then  treated  the  agreement  as  part  of  the  record.  See 
11  Illinois,  654.  It  is  now  too  late  to  raise  the  objection.  The 
agreement  is  a  part  of  the  record  for  all  purposes,  if  for  any. 

The  judgment  is  reversed. 

Judgment  remr<ied. 

(<i)     Sullivan  vs.  People,  15  ni.  R.  233  ;  Supervisors,  &c. ,  vs .  Campbell,  42  111.  R.  492. 
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John  Hamlin,  Admr,  &c.,  Pltff  in  Error,  v.  Fr.\ncis  P.  Kings- 
ley,  Deft  in  Error. 

EEROR  TO  PEORIA. 

A.  gave  his  note  to  B.,  in  consideration  that  B.  should  pay  one-half  of  a  note 
previously  executed  by  A.,  for  money  borrowed  for  both;  ■which  B. 
failed  to  do.  B.  assigned  the  note  of  A.  to  C  .,  who  knew  the  facts.  Held  : 
that  in  a  sviit  by  C.  against  A.  on  the  note,  A.  might  set  up  the  facts  iu  defence. 

This  was  an  action  of  assumpsit  "commenced  in  the  Peoria  Cir- 
cuit Court,  by  William  H.  Fessenden  against  Francis  P.  Kings- 
ley.  During  the  pendency  of  the  action  Fessenden  died,  and 
John  Hamlin,  as  Administrator,  was  substituted  as  plaintiff  in 
the  suit.  The  action  was  founded  upon  a  promissory  note  given 
by  Francis  P.  to  George  0.  Kingsley,  and  by  George  0.  Kings- 
ley  endorsed  to  Fessenden  in  his  lifetime.  The  plea  of  F.  P. 
Kingsley  set  out,  that  at  the  request  of  George  0.  Kingsley,  he 
borrowed  $320  of  their  sister,  for  which  he  gave  a  note  which 
George  0.  was  also  to  sign,  and  delivered  one-half  of  the  money 
to  George  0.  Kingsley,  in  pursuance  of  a  verbal  agreement 
between  the  two  brothers,  the  loan  having  been  made  for  their 
mutual  benefit.  That  a  settlement  of  all  accounts  between 
George  0,  and  Francis  P.  Kingsley  was  subsequetly  had,  upon 
which  George  0.  Kingsley  was  paid  what  was  due  him.  Upon 
this  settlement  George  0.  agreed  to  pay  off  and  satisfy  the  note 
to  the  sister;  and  the  note  sued  on,  which  was  for  $160.,  was 
given  to  George  0.,  for  the  one-half  of  the  money  borrowed 
which  Francis  P.  retained  for  his  own  use.  That  George  O.  re- 
fused to  pay  off  or  become  liable  to  pay  off  the  note  for  $320., 
and  therefore  the  consideration  of  the  note  sued  on  had  failed. 
That  the  note  sued  on  had  been  assigned  to  Fessenden  after  it 
became  due,  and  Fessenden  had  knowledge  of  this  defence. 

At  March  term,  1850,  of  the  Peoria  Circuit  Court,  Kellogg, 
Judge,  presiding,  the  cause  was  submitted  to  a  jury,  and  a  ver- 
dict was  found  and  judgment  entered  for  the  defendant  below, 
and  the  plaintiff  in  that  Court  sued  out  this  writ  of  error. 

Merriman     &  Johnson  for  Pltff  in  Error. 

0.  Peters  for  Deft  in  Error. 
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Caton,  J,  The  evidence  shows,  that  about  five  years  pre- 
vious to  the  date  of  the  note  on  which  this  suit  was  brought, 
the  defendant  had  borrovred  of  his  sister  three  hundred  and 
twenty  dollars,  for  which  he  gave  her  his  note,  and  of  which  he 
let  George  0.  Kingsley,  the  payee  in  this  note*,  have  one  half, 
upon  the  agreement  that  he  should  pay  one  half  of  the  note  giv- 
en to  their  sister.  This  he  has  never  done.  When  the  note  in 
controversy  was  given,  the  testimony  shows  that  it  was  agreed 
between  the  parties  to  it,  that  it  should  not  be  paid  unless  George 
0.  Kingsley  fulfilled  his  agreement  to  pay  the  half  of  the  first 
note. 

While  it  may  not  be  competent,  to  show  by  parol  the  agree- 
ment made  at  the  time  of  the  execution  of  the  last  note,  for  the 
purpose  of  proving  a  want  or  failure  of  consideration,  or  to  vary 
its  terms  ;  still  the  first  transaction  shows  an  advance  by  the 
defendant  of  one  hundred  and  sixty  dollars  to  the  payee  of  this 
note ;  which,  with  interest  thereon,  amounts  to  more  than  is  due 
upon  the  note,  and  might  properly  be  set  off  against  it,  unless 
Fessenden,  the  plaintiff's  intestate,  was  ^honafid(i  holder  of  the 
note.  We  think,  after  a  careful  examination  of  the  record  that 
the  evidence  given  at  the  trial  was  sufficient  to  warrant  the  con- 
clusion to  which  the  jury  arrived,  that  the  note  was  not  assigned 
to  Fessenden  bona  fide,  and  that  so  much  of  the  amount  which 
was  due  from  the  payee  to  the  maker  of  the  note,  on  account  of 
the  advance  of  the  one  hundred  and  sixty  dollars,  as  was  neces- 
sary to  satisfy  this  note,  was  properly  allowed  as  a  set  off  against 
it.  To  detail  all  of  the  evidence,  both  direct  and  circumstantial, 
which  in  our  opinion  justifies  this  conclusion,  would  be  both 
tedious  and  unprofitable,  and  we  do  not  think  it  necessary  to 
do  so. 

The  judgment  is  affirmed. 

Judgment  ojfirmed. 
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William    Fisher,  Appellant,  ■«.    Levi  F.  Clisbee,  Appellee. 

APPEAL  FROM  MARSHALL. 

Ferrymen  are  common  carriers,  and  subject  to  the  same  liabilities. 
The  rights  and  liabilities  of  ferrymen  considered,    (a) 

This  action  was  tried  at  March  term,  1851,  before  T.  L.  Dickey 
Judge,  and  a  jury,  when  a  verdict  was  found  and  ajudgmen 
rendered  for  the  plaintiff.  The  declaration  contains  two  counts, 
charging  that  the  defendant  was  the  owner  and  occupant  of  at 
ferry  across  the  Illinois  river,  at  Lacon,  that  the  plaintiff,  by  his 
servant  went  upon  the  ferry  boat  to  cross  the  river,  that  the 
boat  was  so  managed  and  conducted,  that  plaintiil's  horse,  buggy, 
and  harness  were  precipitated  into  the  river,  when  the  horse 
was  drowned,  and  the  buggy  and  harness  became  injured. 

Defendant  pleaded  the  genei'al  issue.  By  the  bill  of  exceptions 
it  appears,  that  the  plaintiff  proved  the  licensing  of  the  defend- 
ant to  leep  the  ferry,  &c.,  and  that  one  Kuhn  came  upon  the 
boat  in  February,  1850,  with  the  horse,  &c.,  and  while  crossing 
the  river  the  horse  became  restive,  backed  oflf  the  boat  into  the 
river,  went  under  the  ice  and  was  drowned,  and  that  the  buggy 
and  harness  was  injured. 

The  defendant  proved,  on  his  part,  that  the  boat  was  strong, 
well  built,  and  decked  over,  that  when  Kuhn  came  on  the  boat 
with  others,  he  requested  them  to  take  their  horses  from  their 
carriages.  That  the  owner  of  the  forward  team  did  so.  One  of 
the  others  said  his  horse  was  kind,  &c.,  and  he  did  not  remove 
him  from  the  vehicle.  That  Kuhn  did  not  unloose  his  horse,  nor 
make  any  remark.  That  Kuhn's  horse  backed  once,  but  was 
brought  forward  again  ;  that  the  defendant  told  Kuhn,  he  had 
better  unloose  his  horse  from  the  buggy,  which  he  'did  not  do. 
That  when  the  horse  backed,  Kuhn  stood  by  his  horse's  head 
and  took  hold  of  one  of  the  bridle  reins,  the  same  being  hitched 
back  on  the  hook  in  the  saddle,  and  pulled  forward,  and  thereby 
the  horse's  head  was  pulled  round,  and  back,  that  the  horse  con- 
tinued to  back,  Kuhn  holding  on  and  pulling  on  the  check  rein 
till  the  horse  went  oflf  the  boat  into  the  river.  That  witness 
would  not  say  positively  that  Kuhn  heard  defendant,  the  wind 
was  blowing  hard,  &c. 

Defendant  also  offered  to  prove,  that  had  Kuhn  unloosed  the 

(a)     Claypoolvs.  McAllister,  20m.  R.  504. 
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horse,  tliere  would  not  have  been  any  hazard,  that  it  was  not 
customary  to  have  chains  or  bars  across  the  ends  of  ferry  boats 
on  the  Illinois  river  ;  and  that  it  is  usual  and  customary  for  pas- 
sengers to  take  charge  of  their  own  horses,  &c.  This  testimony 
^^as  objected  to,  and  the  objection  sustained  by  the  Court.  The 
Circuit  Court  permitted  the  evidence  in  relation  to  the  conver- 
sation connected  with  unloosing  the  horse,  to  go  to  the  jury  sub- 
ject to  objections. 

The  sixth  instruction,  as  asked  by  defendant,  was,  "  If  the 
jury  believe,  from  the  evidence,  that  Kuhn  so  held  the  horse,  or 
pulled  the  reins  of  the  horse,  as  to  cause  him  to  go  back  and  run 
oft"  the  ferry  boat,  they  will  find  a  verdict  for  the  defendant,  " 
which  the  court  modified,  and  gave  in  the  following  language : 
"  If  the  jury  believe  from  the  evidence,  that  Kuhn  so  held  the 
horse,  or  pulled  reins  of  the  horse  as  to  cause  him  to  go  back 
and  run  off"  the  ferry  boat,  and  that  the  horse  would  not  have 
backed  off",  if  Kuhn  had  not  touched  him,  then  they  should  find 
for  the  defendant.  " 

0.  Peters  for  Appellant. 

Ferrymen  are  not  common  carriers  so  as  to  be  responsible 
for  the  loss  of  animals  or  vehicles  placed  on  their  ferries  for 
transportation,  at  all  events,  unless  caused  by  the  act  of  God, 
the  public  enemy,  or  the  act  of  the  party  suffering  the  loss. 

That  such  is  the  rule  in  relation  to  common  carriers  of  goods 
and  merchandise  is  not  now  disputed.  Ferrymen  are  rather 
carriers  of  the  public  travel  for  toll,  on  a  certain  passage,  with  no 
duty  of  delivery  at  the  end  of  it,  and  not  carriers  of  goods  and 
merchandise,  to  be  by  them  transported  and  delivered,  unless 
specially  delivered  to,  and  accepted  by  them  for  carriage  on  freight. 
They  are,  or  are  like,  carriers  of  passengers,  and  only  liable  for 
some  negligence  or  fault  in  transporting  passengers  with  their 
vehicles  and  teams  ;  they  may  be  holden  to  strict  or  extraordinary 
care  and  diligence,  but  are  not  responsible  for  injuries  to  passengers 
or  their  vehicles  or  teams,  without  some  neglect  or  fault  on  their 
part.  Some  of  the  distinctions  between  ordinary  common  car- 
riers and  ferrymen  are  quite  apparent : — 

Common  carriers  transport  property  for  hire,  as  a  public 
employment,  and  not  persons  ;  or  if  they  carry  persons,  they  are 
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not  subject  to  the  rigid  rules  applicable  to  common  carriers. 
Ferrymen  carry  passengers  and  such  vehicles  as  passengers  use  for 
traveling,  and  their  business  is  not,  principally,  to  carry  mer- 
chandise. Common  carriers  of  merchandise  are  not  obliged  to 
take  passengers  to  transport.  Ferrymen  are.  Common  carri- 
ers of  merchandise,  receive  the  property  to  be  transported  into 
their  possessioUy  and  have  the  sole  and  exclusive  control  over  it 
during  the  transit.  Ferrymen  do  not  have  the  sole  and  exclusive 
control  over  the  persons,  animals  and  vehicles  that  they  receive 
upon  their  boats,  and  from  the  nature  of  the  case,  cannot  have. 
Common  carriers,  are  obliged  by  their  calling,  to  deliver  the 
property  to  the  consignee,  or  at  the  place  of  assignment.  Ferry- 
men are  under  no  obligation  to  deliver  at  all,  and  it  is  no  part 
of  their  duty  to  deliver,  unless  a  usage  to  that  effect  is  shown, 
and  then  they  may  be  charged  as  common  carriers  of  goods  for 
hire  ;  though  this  is  the  result  of  the  usage  or  implied  undertak- 
ing, and  not  ipso  facto  resulting"  from  their  character  or  employ- 
ment as  ferrymen.  Walker  -y.  Jackson,  10  Mees.  and  Wus. 
R.,  166-7.  Passenger  carriers  even,  may  be  liable  as  common 
carriers,  by  usage  or  contract,  or  by  implication,  but  not  merely 
as  passenger  carriers. 

Dwight  V.  Brewster,  1  Pick.  R.  50  ;  Citizens'  Bank  v.  Nant. 
S.  BoatNav.  Co.,  2  Story's  R.  16. 

Our  statute  fixes  the  duties  of  ferrymen.  R.  S.,  251.  Fer- 
rymen, proprietors  of  toll  gates -and  turnpike  roads,  are  placed 
on  the  same  footing,  and  derive  their  powers  from  the  same 
source.  Before  either  can  exercise  any  exclusive  privilege,  there 
must  be  an  adjudication,  that  the  convenience  of  the  public  I'e- 
quires  it;  they  must  be  licensed  ;  they  must  pay  a  tax  in  ad- 
vance ;  they  must  pay  an  annual  tax.  R.  S.  251,  §  1,  2,  3,  14  ; 
Lombard  v.  Cheever  et  al.,  469. 

Passenger  carriers,  by  land  or  water,  are  not  subjected  to  the 
rigid  rules  applicable  to  common  carriers.  They  are,  at  most, 
held  to  strict  diligence,  and  are  not  liable,  unless  guilty  of  some 
negligence  or  fault.  Story  on  Bailment,  §  608,  609,  590,  607, 
602,  376-7  ;  Stokes  ?).  Saltonstall,  13  Peters,  190. 

Passenger  carriers  are  not  liable  for  loss  of  slaves.  Buyer  i).  An- 
derson, 2  Peters.  R.,  155  ;  for  they  cannot  be  packed  away  like 
merchandise,  or  inanimate  objects,  and  the  same  rule  is  measur- 
ably applicable  to  cattle  taken  on  board  of    carrier  ships  and 
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Other  conveyances,  and  for  the  same  reason.  Lawrence  ?).  An- 
derson, 7  Eng.  C.  L.  R,,  38  ;  Galwj  v.  Sloyd,  10  Eng.  C.  L.  R. 
359  ;  Luxford  v.  Large,  24  Eng.  C.  L.  R.  393  ;  Miles  v.  Cottle, 
9  Eng  0.  L.  R.,  221.  Passenger  carriers,  by  land  and  water, 
are  now  held  liable  for  the  baggage  of  passengers.  Vehicles  and 
teams  of  passengers  are  not  in  any  sense  baggage  ;  nor  is  money, 
or  things  not  usual  for  one's  personal  use  and  accommodation  in 
traveling.  Orange  Co.  Bank  v.  Brown,  9  Wend.  R.,  85  ;  Haw- 
kins, V.  Hoffman,  6  Hill's  R.,  586  ;  Porter  -y.  Drew,  25  Wend.  R., 
459. 

And  to  make  a  passenger  carrier  liable,  there  must  be  a  com- 
plete delivery  to  the  carrier,  and  he  must  have  exclusive  control 
of  the  baggage  or  article  of  property.  Loven  v.  U.  &  S.  R.  Road 
Co.,  7  Hill's  R.,  47  ;  Miles  i\  Cottle,  ut  supra. 

If  ferrymen  are  common  carriers,  in  any  sense,  they  may 
limit  their  duties  and  liabilities,  either  by  special  contract,  or  by 
a  general  notice,  or  by  a  well  established  usage  or  custom,  which 
recognizes  such  a  limitation.  So  that,  whether  ferrymen  are 
common  carriers  or  not,  their  liability  is,  or  may  be,  limited  by 
well  established  exceptions.  1  Ex.  Animals  having  sense  and 
will  sufficient  to  occasion  losses  by  their  own  act.  And  this 
must  necessarily,  on  principle,  extend  to  loss  of  carriages  and 
their  contents  attached  to  horses,  as  well  as  to  the  horses  them- 
selves. 2  Ex.  Articles  of  personal  property,  not  delivered 
specifically  into  the  exclusive  charge  and  custody  of  the  carrier, 
but  retained  by  the  owner  or  his  servant,  wholly  or  partially, 
under  his  own  personal  care  and  government.  Tower  v.  U.  & 
S.  R.  R..Co.,  7  Hill's  R.  47  ;  Rogers 'y.  Prink,  Eng.  C.  L.  R.  3 
Ex.  Personal  property  lost  or  damaged  through  negligence, 
carelessness  or  fault  of  the  owner  himself,  or  his  servent  or  agent. 
Pardee  v.  Drew,  25  Wend.  R.,  459  ;  2  Greenl.  Ev.,  §  215-220  ; 
White  V.  Winniraissett  Ferry  Co.,  Law  Reporter,  May  No.  1851, 
p.  32.  The  Supreme  court  of  Massachusetts  held,  in  this  case, 
1.  That  ferrymen  are  not  liable  like  common  carriers,  unless 
they  take  the  property  under  their  exclusive  control.  2.  That 
they  are  not  liable,  even  if  in  fault,  unless  the  plaintiff  exercises 
ordinary  care.  3.  That  their  liability  is  like  that  of  a  toll  bridge 
owner,  rather  than  of  a  common  carrier  ;  or  like  those  pas- 
sing the  highway,  and  must  be  without  fault,  or  not  entitled  to 
recover.     See  also   Churchill  ?;.  Rosebuck,  15  Conn.  R.,  329  . 
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Monroe  v.  Leech,  7  Met.,  275  ;  Smith  v.  Smith,  2  Pick.  R.,  621  ; 
1  Moo.  &Malk.,  21  ;  4  Carr.  &  Pay.,  106  ;  Butterfield -b.  Forres- 
ter, 11  East,  R.,  6  ;  Rathbun  v.  Payne,  19  Wend.  R.,  400. 

The  circuit  court  should  have  given  the  first,  second  and 
third  instructions,  asked  by  the  defendant ;  they  contained  the 
correct  rule  of  law  as  applicable  to  passenger  carries  by  land 
and  by  water. 

The  second  instruction  given  for  the  plaintiff  was  errone- 
ous. The  conversation  between  the  plaintiff  and  the  ferryman 
should  have  been  considered  by  the  jury.  Kuhn  was  directed 
to  unloose  his  horse.  Those  who  travel  with  passenger  carriers 
by  water  are  subject  to  the  orders  and  control  of  the  master  of 
the  boat  or  vessel,  and  must  obey  him.  3  Kent's  Com.,  183  ;  1 
Camp.  R.,  38.  It  was  a  question  for  the  jury  to  determine,  whe- 
ther the  plaintiff  was  in  fault,  and  to  what  extent. 

The  evidence  offered  by  defendant  and  excluded,  should  have 
been  admitted.  This  evidence  proved  that  the  loss  would  not 
have  happened  if  Kuhn  had  taken  the  horse  from  the  buggy,  as 
directed  by  the  ferrymen.  That  the  defendant's  boat  was  one 
of  the  best  and  safest  on  the  Illinois  river.  That  it  was  not  cus- 
tomary to  have  chains  or  bars  across  the  ends  of  ferry  boats. 
That  it  was  customary  for  passengers  crossing  with  team  to  take 
care  of  their  own  horses  and  prevent  their  going  off.  All  this 
was  competent  evidence  to  prove  an  implied  contract  with  every 
passenger,  as  well  as  to  show  want  of  proper  care  on  the  part  of 
Kuhn.  The  parties  themselves  could  have  made  a  contract  that 
would  have  removed  any  liability  of  defendant ;  these  facts  would 
have  authorized  the  jury  to  infer  such  a  contract.  "F.  &  M. 
Bank  v.  Champlain  Trans.  Co.,  18  Verm.  R.,  13  ;  Van  Santwood 
y.  St  John,  6  Hill's  R.,  158.  Opinion  of  Walworth  and  the 
Senators  concurring,  Kelsey  v.  Brown,  3  Day's  R,,  346  ;  Ren- 
ner  n.  Bank  of  Columbia,  9  Wheat.  R.,  582,  90,  91,  and  note  at 
the  end  of  that  case  ;  17  Wend.  R.,  305  ;  10  Verm.  R.,  161  ;  4 
Pick.  371 ;  Cowen&  Hill's  notes,  part  2,  pp.  1410-11-12,  et  seg. 

The  sixth  instruction  asked  by  defendant,  was  intended  to 
present  to  the  consideration  of  the  jury,  the  naked  question 
whether  Kuhn  caused  the  loss  by  his  mismanagement  of  the 
horse.  Defendant  was  entitled  to  this  instruction  without  quali- 
fication. It  was  sufiicient  if  it  affirmatively  appeared  to  the  sat- 
isfaction of  the  jury,  that  he  caused  the  loss  ;  this  was  a  complete 
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defence  ;  and  it  was  unnecessary  and  improper  for  the  court  to 
encumber  them  with  the  belief  of  a  negative.  The  true  question 
was,  did  Kuhn  cause  the  loss?  and  the  defendant  was  entitled 
to  have  this  question  submitted  to  the  jury,  disencumbered  of 
any  other  matter  ;  but  the  rider  which  was  stuck  on  by  the  Cir- 
cuit judge,  put  them  to  guessing  Vv'hat  would  have  happened,  if 
another  and  suppositious  state  of  facts  had  existed. 

N.  H.  Purple,  for  Appellee,  cited  Stokes  v.  Saltonstall,  13 
Peters,  191  ;  Story  on  Bailments,  328  ;  Jones  on  Bailments,  106, 
107,  108  ;  2  Kent's.^Com.  464-5  ;  Mors  v.  Slue,  1  Mod.  R.,  85  ; 
Allen  V.  Small,  2  Wend.,  327,  340. 

Caton,  J.  The  main  question  in  this  case,  requires  us  to 
determine  the  character  and  extent  of  the  liabilities  of  ferrymen. 
We  find  the  law  too  well  settled  to  admit  of  doubt  or  dispute, 
that  they  are  common  carriers,  as  to  all  property  which  ihey 
transport  in  their  boats,  whether  accompanied  with  passengers 
or  not.  This  is  the  law  as  laid  down  by  all  of  the  elementary 
writers^  whom  we  find  treating  on  the  subject,  as  well  as  the 
adjudged  cases,  and  to  this  rule,  vre  have  not  met  with  a  single 
exception.  We  may  refer  to  Jones  on  Bailment,  106  ;  Story 
on  Bailment,  323  ;  2  Kent's  Com.,  589,  and  we  find  it  stated, 
in  2  U.  S.  Dig.,  424,  §25,  that  it  was  held  in  Cohen  w.  Hume, 
1  McCord,  439,  that  "  as  soon  as  a  carriage  is  fairly  on  the 
drop  or  slip  of  a  flat,  though  it  be  driven  by  the  owner's 
servant,  it  is  in  the  ferryman's  possession,  and  he  is  liable  for 
any  subsequent  damage  that  happens  to  it  or  the  horses." 
We  regret  that  we  have  not  access  in  this  Division,  to  the  repoit 
of  this  case,  but  at  any  rate,  vfe  have  enough  to  show  that 
the  law,  as  applicable  to  common  carriers,  is  applied  to  ferrymen 
in  North  Carolina.  As  such  seems  to  be  the  well  settled  doc- 
trine in  England,  and  as  we  know  of  no  State  where  a  different 
rule  has  prevailed,  we  feel  bound  to  consider  the  principle  not 
now  open  to  controversy  ;  and  certainly  there  is  as  much  reason 
in  holding  the  carrier,  who  transports  travelers  and  their  pro- 
perty across  responsible,  as  him  who  conveys  them  up  and  down 
the  river.  Indeed,  if  there  is  any  difference,  there  is  more  pro- 
priety in  applying  the  strict  rule  to  the  former,  than  to  the  latter, 
for  he  enjoys  a  franchise, — a  special  privilege,  which  is  granted 
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to  him  in  consequence  of  his  superior  qualifications  to  fill  a 
public  trust,  of  great  responsibility,  while  the  latter  enjoys  no 
special  privilege,  but  is  engaged  in  a  business  open  to  all.  A 
distinction  was  attempted  to  be  drawn  upon  the  argument,  be- 
tween ferrymen  and  other  common  carriers,  because  it  was  said 
they  are  not  ordinary  carriers  of  merchandise,  but  of  the  public 
travel,  where  the  owner  is  usually  along  with  his  property.  Upon 
the  same  principle,  all  packet  boats,  whose  chief  business  it  is  to 
carry  passengers  and  their  baggage,  should  be  exempted  from 
the  strict  responsibility  of  common  carriers.  Bat  no  such  dis- 
tinction is  any  where  recognized  in  the  books,  that  we  are  aware 
of,  and  probably  because  tiiere  is  no  reason  for  it.  We  are  clearly 
of  opinion  then  that  the  defendant's  liability  was  properly  held 
bv  the  circuit  court  to  be  that  of  a  common  carrier.  This  lia- 
bility  is  very  strict.  They  are  held  liable  for  all  damage  to 
goods  intrusted  to  their  care,  unless  the  loss  is  occasioned  by 
inevitable  accident,  not  brought  about  by  human  agency,  the 
public  enemy,  or  the  owner  of  the  goods.  It  makes  no  differ 
ence  whether  the  carrier  has  done  all  in  his  power  to  prevent  the 
loss  or  not ;  his  responsibility  is  still  the  same.  He  is  the  abso- 
lute insurer  of  the  property  against  all  losses,  except  those  occa- 
sioned by  the  cause  above  specified.  Forward  v.  Pillard,  1  T. 
R.,  33  ;  Hyde  v.  Navigation  Co.,  5  T.  R.,  389.  As  he  is  suppo- 
sed to  be  better  qualified,  than  even  the  owner  himself,  to  take 
care  of  the  property  while  in  transitu,  he  has  the  absolute  con- 
trol over  it,  and  can  make  such  disposition  of  it  as  he  sees  proper, 
and  he  must  see  to  it  that  he  carriers  it  safely.  Such  is  the  au- 
thority and  such  the  liability  of  a  ferryman  as  to  property  which 
he  transports.  He  may  determine  when  it  is  safe  and  proper  to 
go, — the  number  of  teams  which  he  can  safely  carry,  and  may 
assign  to  each  its  order  and  proper  position,  and  when  once  re- 
ceived on  board  his  boat,  all  are  in  his  possession  and  under  his 
control,  and  he  has  the  right  to  make  such  disposition  of  them 
as  prudence  may  dictate,  and  their  safety  require.  His  dominion 
over  them  is  as  complete  as  over  his  own  property.  He  may 
even  have  the  right,  in  case  of  peril,  to  command  the  services  of 
his  passengers.  It  is  true,  he  may  be  liable  for  a  wrongful  exer- 
cise, or  an  abuse  of  his  powers,  as  if  he  should  refuse  to  go  when 
he  could  safely  do  so,  or  should  refuse  to  take  a  traveler  when 
he  could  with  propriety.     It  is  true,  that  travelers  usually  have 
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a  care,  and  to  a  certain  extent  take  charge  of  their  own  teams 
and  property  while  on  the  ferry  boat,  but  this  is  in  subordina- 
tion to  the  ferryman  himself.  If  they  do  not  manage  or  dispose 
of  them  as  he  thinks  best,  he  may  take  them  entirely  out  of 
their  hands  and  arrange  them  according  to  the  dictates  of  his 
own  judgment,  for  he  is  responsible  for  their  safety.  It  is  true, 
if  the  owner,  by  his  willful  and  perverse  conduct,  occasions  a  loss 
which  would  not  otherwise  have  happened,  then  he  cannot  charge 
the  ferryman  with  a  loss  for  which  he  alone  is  responsible.  But 
while  acting  in  good  faith,  and  not  in  violation  of  the  ferryman's 
commands,  the  owner  may  be  considered  as  his  servant  so  far 
as  he  does  manage  the  property,  after  it  has  once  got  into  the 
boat,  and  thus  come  into  the  possession    of  the  boatman. 

A  distinction  has  been  drawn  between  the  transportation  of 
slaves  and  that  of  other  property,  but  this  was  on  account  of 
their  intelligence  as  human  beings. 

Wo  were  asked  to  extend  the  same  rule  to  other  animals  when 
transported.  But  the  same  reasons  do  not  apply.  The  former 
partake  of  the  character  of  passengers,  while  the  latter  are  purely 
freight.  There  may  be  a  reason  in  one  respect,  for  drawing  a 
distinction  between  animals  and  inanimate  freight,  and  that  is 
where  the  animal  is  of  such  a  disposition,  that  he  cannot  be  safely 
transported  in  a  boat,  and  where  no  prudent  man  would  intrust 
him  in  such  a  conveyance.  In  such  case,  should  the  animal 
be  lost  in  consequence  of  such  disposition,  when  every  precau- 
tion had  been  taken  in  the  construction  and  management  of  the 
boat,  and  in  the  arrangement  of  the  freight,  I  should  be  inclined 
to  hold,  that  the  loss  might  be  attributed  to  the  misconduct  of 
the  owner,  in  improperly  putting  such  an  animal  on  board  a 
boat.  But  there  is  no  pretence  that  this  horse  was  of  such  a 
disposition.  There  were  no  guard  chains  or  bars  across  the  ends 
of  the  boat,  and  the  testimony  shows,  what  every  man's  own 
judgment  would  dictate,  that  the  boat  would  have  been  much 
safer,  had  it  been  thus  provided.  Had  this  reasonable  precau- 
tion been  taken,  in  al]  human  probability,  this  accident  would 
never  have  happened.  Indeed,  it  is  matter  of  surprise,  that  all 
ferry  boats  are  not  provided  with  such  safe  guards,  and  it  is 
equally  surprising,  that  more  accidents  do  not  occur  for  the  want 
of  them.  If  ferrymen  were  more  generally  aware  of  the  nature 
and  extent  of  their  liabilities,  it  is  most  likely  that  ferry   boats 
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would  more  commonly  be  provided  with  bars  or  chains,  at  the 
ends,  to  protect  teams  from  getting  into  the  river.. 

The  instructions  given  to  the  jury,  held  the  defendant  liable 
as  a  common  carrier,  and  without  reviewing  them  particularly, 
we  are  satisfied  that  the  law  was  properly  laid  down  by  the 
court. 

During  the  trial,  evidence  was  given  by  the  defendant  tend- 
ing to  show,  that  Kuhn,  who  was  driving  the  plaintiff's  horse 
jjt  the  time  and  who  at  the  request  of  one  of  the  ferrymen,  was 
holding  the  horse  by  the  head,  was  requested  by  those  having 
charge  of  the  boat,  to  unhitch  the  horse  from  the  carriage,  to 
Avhich  he  made  no  reply,  and  did  not  do  so.  Kuhn  swears  he  has 
no  recollection  of  having  heard  any  such  direction,  and  one  of  the 
ferrymen  says  he  thinks  he  must  have  heard  it,  although  he 
says  there  was  a  strong  wind  blowing  at  the  time,  and  that  Kuhn 
was  to  the  windward  of  the  person  giving  the  direction.  This 
testimony,  the  jury  were  instructed  to  disregard,  and  in  this  we 
think  there  was  no  error.  Even  if  Kuhn  had  heard  the  direc- 
tion, he  was  not  bound  to  obey  it.  The  horse  and  carriage  were 
in  the  possession  and  control  of  the  ferrymen,  and  Kuhn  was 
under  no  more  legal  obligation  to  unhitch  the  horse,  than  he 
was  to  assist  in  propelling  the  boat.  It  was  strictly  the  business 
of  the  ferrymen,  to  do  all  that  was  needful  for  the  safe  transport- 
ation of  the  property  intrusted  to  their  care.  This  evidence  did 
not  tend  to  show  that  Kuhn  did  anything  improper,  which  con- 
tributed in  any  degree  to  bring  about  the  accident,  but  only  that 
he  omitted  to  do  that  which  he  was  not  bound  to  do,  even  if  he 
had  heard  the  direction. 

We  think  the  defendant  cannot  complain  of  the  qualification 
to  the  sixth  instruction.  Kuhn  was  holding  the  horse  at  the 
request  of  the  ferryman,  and  in  doing  this  he  Avas  acting  as  his 
agent,  and  while  he  acted  in  good  faith  and  to  the  best  of  his 
abilities,  the  latter  was  responsible  for  the  ultimate  consequences. 
The  sixth  instruction,  as  qualified  and  given,  laid  down  a  rule 
even  more  favorable  for  the  defendant  than  this,  for  the  court 
held  that  if  Kuhn  so  held  the  horse  or  pulled  the  reins,  as  to 
cause  the  horse  to  get  off  of  the  boat,  and  if  he  would  not 
have  backed  off  if  Kuhn  had  not  touched  him,  thev  should  find 
for  the  defendant.  This,  at  the  very  most,  was  all  that  the  de- 
fendant could  ask.     Certainly  he  ought  not  to  claim  any  advan- 
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tage,  because  Kuhn  obeyed  in  good  faith  the  directions  given 
him  to  hold  the  horse,  more  than  he  would  have  done,  had  the 
man  disobeyed  him,  especially  when  the  result,  as  the  qualifica- 
tion supposes,  was  not  changed  by  what  he  did.  In  the  first 
place,  the  defendant  seeks  to  avoid  responsibility,  because  Kuhn 
did  not  obey  orders,  which  most  likely  he  never  heard,  to  un- 
hitch the  horse,  and  next  because  he  did  obey  orders,  to  hold 
the  horse.  It  is  more  than  likely,  that  if  Kuhn  had  heard  and 
obeyed  the  order  to  disengage  the  horse  from  the  carriage,  the 
same  accident  would  have  happened,  while  he  was  thus  engaged, 
and  then  with  the  same  propriety  the  defendant  might  have 
urged,  that  Kuhn  did  not  proceed  with  sufficient  presence  of 
mind  or  dispatch  ;  or  if  he  had  not  left  the  horse's  head,  he 
would  not  have  backed  off  the  boat.  We  are  well  satisfied,  that 
if  either  party  failed  to  do  that  which  it  was  his  duty  to  do,  it 
was  the  ferryman,  and  not  Kuhn,  but  if  the  former  did  all  they 
could  and  were  guilty  of  no  negligence  whatever,  still  as  a  com- 
mon carrier,  the  defendant  is  just  as  liable  in  point  of  law,  as  if 
there  had  been  negligence. 

The  judgment  of  the  circuit  court  must  be    aflSrmed. 

Judgment  affirmed. 

Trumbull,  J.,  dissented. 


>-♦-•—♦-« 


George  A.   Crook,    Appellant,  -y.  George  H.  Taylor,   Ap- 
pellee. 

APPEAL  FROM  PEORIA. 

A  partner  who  is  not  joined  as  a  defendant,  may  be  called  as  %  witness  by  tha 
plaintiff,  to  prove  the  cause  of  action  against  the  partner  sued. 

This  suit  was  brought  by  Taylor  against  Crook  on  three  prom- 
issory notes  payable  to  Taylor,  and  signed  "George  A.  Crook 
per  George  Spurck."  Crook  pleaded  the  general  issue  and  de- 
nied the  execution    of  the  notes  under  oath. 

George  Spurck,  who  had  executed  the  notes  for  Crook,  waa 
called  as  a  witness  by  the  plaintiff",  and  being  objected  to  as  in- 
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competent,  Avas  sworn  touching  his  interest.  He  testified,  that 
he  signed  the  notes  for  Crook,  and  had  authority  so  to  do.  That 
at  the  time  of  signing  the  notes  he  was  a  partner  of  Crook,  in 
buying  and  selling  merchandise,  and  in  part  for  town  lots  in 
Peoria.  He  was  objected  to  as  incompetent.  Objection  was 
overruled.  Spurck  was  then  sworn  in  chief,  and  testified  in 
substance  to  the  same  facts  as  above  stated. 

The  cause  was  heard  before  Kellogg,  Judge,  and  a  jury,  at 
August  term,  1850.  Verdict,  and  judgment  for  plaintiff  in  the 
circuit  court.  A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  an  appeal  taken  by  Crook.  Appellant  assigned  for 
error  the  permitting  of  Spurck  to  be  sworn  as  a  witness  m  the 
case,  and  the  denial  of  a  motion  for  a  new  trial. 

N.  H.  Purple,  for  Appellant. 

H.^O.  Merriman,  for  Appellee. 

The  witness,  Spurck,  signed  the  notes  in  suit,  as  by  procura- 
tion ;  and  although  a  partner,  he  was  a  competent  witness  to 
testify  for  the  plaintiff  below,  to  prove  the  acts  of  the  firm,  whe- 
ther he  was  competent  to  testify  to  the  fact  of  partnership  or  not. 
Collier  on  Partnership,  p.  457  ;  2  Philip's  Ev.,  108,  and  cases 
there  cited. 

The  question  of  competency  as  a  witness,  for  any  purpose, 
here  aiises.  No  exception  is  taken  to  any  of  the  evidence  given 
in  chief,  consequently,  if  competent  to  prove  the  execution  of 
the  notes,  the  court  properly  admitted  his  evidence. 

The  question  of  partnership  is  not  in  issue,  as -no  plea  of  abate- 
ment is  filed. 

Spurck  was  a  dormant  partner,  and  pretended  to  act  by  pro- 
curation, and  as  to  third  persons  he  was  an  agent,  andnot  neces- 
sarily made  a  party  to  the  suit.  2  Phil.  Ev.,  128.,  and  cases 
cited. 

An  agent  is  competent  to  prove  his  agency  and  acts,  from 
whatever  source  that  agency  is  derived,  from  partnership  or 
otherwise. 

Treat,  C.  J.  This  action  was  brought  by  Taylor  against 
Crook,  to  recover  the  amount  of  three   promissory  notes,  signed 
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"George  A.  Crook  per  George  Spurck."  The  defendant  pleaded 
non  esifacium,  verified  by  affidavit.  The  plaintiff,  to  prove  the 
execution  of  the  notes,  offered  Spurck  as  a  witness,  who  being 
sworn  touching  his  interest,  stated,  that  the  notes  were  signed 
by  hJm  in  the  name  of  Crook,  and  that  he  had  authority  so  to 
do  ;  that  Crook  and  himself  were  partners  in  buying  and  selling 
merchandise  and  real  estate,  and  the  notes  were  given  for  mer- 
chandise and  town  lots  ;  that  the  business  of  the  partnership 
was  transacted  in  the  name  of  George  A.  Crook,  and  witness 
was  in  the  habit  of  using  the  name  of  Crook  in  the  name  way, 
and  Crook  had  recognized  his  acts.  The  defendant  objected  to 
the  competency  of  the  witness,  but  the  court  overruled  the  ob- 
jection, and  permitted  him  to  testify.  That  decision  is  now 
complained  of. 

It  is  well  settled  by  the  authorities,  that  a  partner  who  is  not 
joined  as  a  defendant,  may  be  called  as  a  witness  by  the  plaintiff, 
to  prove  the  cause  of  an  action  against  the  partner  sued.  Hudson 
V.  Robinson,  4  Maule  &  Selwyn,  475  ;  Blackett  v.  Weir,  5  Barn- 
wall  &  Cresswell,  385  ;  Hall  v.  Curyon,  9  ibid,  646  ;  Brooks  v. 
McKinney,  4  Scammon,  309.  He  is  interested  in  defeating  the 
action,  for  if  it  succeeds,  the  defendant  may  compel  him  to  con- 
tribute. He  has  no  interest  in  sustaining  the  action,  for  if  it  fails 
and  he  is  sued  and  mide  liable  for  tha  whole  debt,  he  may  en- 
force contribution  from  his  partner.  In  any  point  of  view,  the 
witness  was  clearly  competent.(a) 

The  judgment  is  affirmed. 

Judgment  affirmed. 


>  ^-  ^  -^  ♦  • 


John  F.  Gilpatrick,   for    the  use  of  Joseph  Cowgill,  Pltff  in 
Error,  /;.  George  Foster,  Deft  in  Error. 

ERROR  TO  JO  DAVIESS. 

An  endorsement  upon  a  note  is  like  a  receipt,  subject  to  explanation,  and 
where  wholly  uncertain,  unless  explained,  must  be  rejected  as  a  nullity. 

This  was  an  action  originally  commenced  before  a  justice  of 
the  peace.  From  his  decision,  an  appeal  was  taken  to  the  circuit 
court  of  Jo  Daviess,  and  came  on  for  trial,  without  the  interven- 

(a)     See  Laws  1867  p.  183  . 
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tion  of  a  jury,  before  Sheldon,  Judge,  at  the  March  term,  1850, 
of  said  court.  An  issue  Avas  found  for  appellant,  and  a  judg- 
ment was  rendered  against  Foster,  for  the  sum  of  thirty-three 
dollars,  and  seventy-three  cents.  A  motion  for  a  new  trial  was 
overruled. 

The  bill  of  exceptions  shows  a  note  executed  by  Foster  to 
Gilpatrick,  as  follows:  "one  day  after  date  I  promise  to  pay 
JohnF.  Gilpatrick  or  bearer,  ninety-seven  dollars  and  17-100,  for 
value  received,"  dated  3d  January,  1848,  which  was  the  only 
evidence  offered  by  the  plaintiff.  The  defendant  insisted  upon 
the  allowance  of  certain  sums  endorsed  upon  the  note  as  credits  ; 
wh  ich  endorsements  are  as  follows  : 

'  May  17, 1848.     Received  on  the  within  14  70  cents." 

"  August  the  4th,  1848.     Received  on  the  within,  50." 

"  April  18.     Received  on  the  within,  5,00." 

The  plaintiff  asked  leave  of  the  circuit  court  to  amend  the 
endorsement  on  the  note,  which  reads,  "Received  on  the  within 
50,"  so  as  to  make  it  read  fifty  cents  ;  which  was  denied.  All 
the  endorsements  were  read  by  the  defendant,  which  was  all  the 
testimony  offered.  The  error  assigned  was  the  allowance  of  a 
credit  of  fifty  dollars  by  the  circuit  court  upon  the  strength  of 
the  endorsement  made  on  4th  August,  1848. 

HiGGiNS  k  Stuother,  for  Pltff  in  Error. 

The  note  constituted  a  good  cause  of  action  for  the  amount. 
The  endorsements  thereon  were  in  the  nature  of  receipts,  and  if 
there  was  any  ambiguity  whatever  in  the  case,  it  was  on  the  part 
of  the  defence. 

The  endorsement  was  no  part  of  the  note.  21  Vermont,  222  ; 
McDaniels  v.  Lapham,  1  Aiken,  311  ;  2  Mass.,  397  ;  5  Iredell, 
276. 

The  endorsement  is  in  the  nature  of  a  receipt  and  is  ambigu- 
ous.    15  Verm. ,  215  ;  1  D.  Chip.  R.,  227. 

T.  Campbell  &  E.  S.  Leland,  for  Deft  in  Error. 

Trumbull,  J.  This  was  an  action  originally  commenced 
before  a  justice  of  the  peace,  on  a  promissory  note  for  ninety- 
seven   dollars  and     seventeen  cents.     The  only  question  in  the 
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case  arises  out  of  an  endorsement  on  the  back  o£  the  note  which 
is  as  follows  :  "August  the  4th,  1848.  Received  on  the  within, 
50.  "  There  is  no  dot  or  mark  of  any  kind  either  before  or  after 
the  "50"  to  determine  whether  it  means  fifty  dollars,  fifty  cents, 
or  fifty  something  else,  (a) 

There  were  some  other  credits  upon  the  note,  but  not  in  any 
manner  connected  with  the  one  in  question,  so  as  to  afford  the 
least  clue  to  its  meaning.  The  only  evidence  in  the  case  Avas  the 
note  with  its  endorsements,  and  the  circuit  court  held  the  en- 
dorsement in  question  to  mean  a  credit  of  fifty  dollars,  which 
still  left  a  balance  due  to  the  plaintiff,  after  deducting  the  other 
credits  about  which  there  was  no  controversy.  Nothing  can  be 
more  uncertain  than  a  credit  of  "50"  on  the  back  of  a  note.  It 
may  mean  fifty  pounds,  fifty  bushels,  or  fifty  anything  else, 
though  it  was  most  probably  intended  for  fifty  dollars  or  fifty 
cents,  but  which,  if  either,  we  cannot  tell,  and  because  it  is 
wholly  uncertain,  the  credit,  unless  explained,  must  be  rejected 
as  a  nullity.  "If  an  agreement  be  so  vague  and  indefinite,  that 
it  is  not  possible  to  collect  the  full  intention  of  the  parties,  it  is 
void  ;  for  neither  the  court  nor  jury  can  make  an  agreement  for 
the  parties."  Chitty  on  Contracts,  73  ;  Wainwright -y.  StraAV, 
15  Vt.,  219. 

An  endorsement  of  a  credit  upon  the  back  of  a  note,  is  no 
part  of  the  note  itself.  The  plaintiff's  cause  of  action,  was  made 
out  by  the  production  of  the  note,  and  though  the  defendant 
was  entitled  to  the  benefit  of  the  credits  endorsed  upon  it,  if  in- 
telligible, yet  it  was  no  part  of  the  plaintiff's  case  to  explain  them 
for  the  benefit  of  the  defendant. 

The  endorsement  of  the  credit  upon  the  note  being  in  the  na- 
ture of  a  receipt  for  money,  is  subject  to  explanation  by  parol, 
and  if  the  defendant  can  explain  what  it  means,  he  will  be  enti- 
tled to  the  benefit  of  it,  otherwise,  it  must  be  rejected  as  a  nul- 
lity. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

(a)    Lawrence  vs .  Fast .  20  ni .  R .  341  ;  Chiirch  vs .  Noble,  24  111 .  R .  292. 
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Marshall  B.  Pierce,  Appellant,  -u.  Charles  G.  Carleton, 
et  al.,  Appellees. 

APPEAL  FROM  JO  DAVIESS. 

A  garnishee  may  inquire  into  the  legality  and  regularity  of  the  previous  pro- 
ceedings against  a  defendant  in  attachment ;  because  it  such  proceedings  are 
unauthorized  and  void,  lie  would  not  be  protected  in  the  payment  of  an 
unauthorized  judgment. 

If  the  record  in  an  attachment  case,  shows  that  the  notice  was  published  in 
time,  it  may  be  shown  by  parol,  in  aid  of  the  publication,  the  place  and  man- 
ner of  it,  arid  this  court  will  presume,  that  the  necessary  proof  was  made  on 
the  Circuit. 

Surplus  money  made  on  execution  in  the  hands  of  an  ofBcer, belonging  to  the 
defendant,  may  be  garnisheed  in  the  hands  of  an  officer. 

The  answer  of  a  garnishee  until  disproved  or  contradicted,  must  be  considered 
as  true.  If  judgment  is  asked  upon  the^answer  of  a  garnishee,  unless  his  an- 
swer clearly_makes  himchargable,  he  should  be  discharged. 

Carleton  &  Co.  commenced  their  action  in  assumpsit,  in  the 
Jo  Daviess  Circuit  Court,  by  attachment  against  George  Cribb, 
a  non-resident.  The  writ  issued  against  several  persons, 
(among  others,  the  present  appellant )as  garnishees.  Pierce  was 
a  deputy  under  the  U.  S.  Marshal,  for  the  District  of  Illinois. 
As  such  deputy  he  had  levied  upon  divers  goods,  &c. ,  as  the  pro- 
perty of  Cribb.  Pierce  returned  to  the  Court  the  list  of  the 
goods  upon  which  he  had  levied.  One  Robinson  and  others,  by 
interpleader,  claimed  the  goods  garnisheed  in  the  hands  of  Pierce 
and  which  he  had  attached  as  deputy  marshal.  The  case  on  in- 
terpleader was  heard,  and  the  decision  was  against  the  claimants 
Pierce,  in  answer  to  interrogatories  propounded  to  him  as  garni- 
shee, responded,  that  he  had  no  money  in  his  hands  belonging, 
to  Cribb,  except  as  follows  :  That  as  deputy  Marshal  of  the  U., 
S.  Circuit  Court,  he  had  two  executions  from  said  Court  against 
Cribb,  by  virtue  of  which  he  had  levied  upon  certain  goods  as 
belonging  to  Cribb,  which  were  sold,  and  the  proceeds  exceeded 
amount  of  executions  about  $249.07,  which  sum  was  in  his  hands 
at  the  time  of  the  service  of  the  garnishee  process.'  That  he, 
pierce,  had  been  directed  by  the  marshal  to  return  this  excess, 
with  the  executions,  to  the  Clerk  of  the  U.  S.  Circuit  Court. 
That  he.  Pierce,  had  the  excess  of  $249.07  in  his  hands,  which 
he  held,  subject  to  the  order  of  the  circuit  court  of  Jo  Daviess,  if 
he  was,  under  the  circumstances,  bound  to  pay  that  sum  as  gar  - 
nishee,  to  Carleton  &  Co. 

A  judgment  was  rendered  in  favor  of  Carleton  &  Co.,  against 
Cribb,  in  the  Jo  Daviess  Court,  at  May  term,  1850.     At  the 
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October  term,  following  a  judgment  was  rendered  against 
Pierce  as  garnishee,  condemning  him  to  pay  to  Carleton  &  Co., 
the  said  sum  of  $249.07. 

The  proceedings  were  had  before  Sheldon,  Judge. 

The  notice  of  publication  for  bringing  the  defendant,  Cribb, 
into  court  at  the  suit  of  Carleton  &  Co. ,  had  the  following  cer- 
tificate annexed  :  ''We  hereby  certify  that  the  annexed  adver- 
tisement was  published  in  the  North  Western  Gazette,  four 
consecutive  weeks,  the  first  of  which  publications,  was  on  the 
(20)  twentieth  day  of  March,  (1850,)  eighteen  hundred  and  fifty. 

Houghton  &  Springer." 

E.  S.  Leland,  with  whom  was  M.  Y.  Johnson,  for  Appel- 
lant. 

There  being  no  proper  proof  of  publication  as  to  the  affidavit 
in  attachment,  the  garnishee  may  avail  himself  of  this  irregular- 
ity. Being  a  trustee,  he  is  to  see  that  the  proceedings  against 
the  defendant  in  attachment  are  regular,  otherwise  he  will  not 
be  protected  by  the  attachment,  in  case  of  a  suit  against  him.  2 
Howard,  649  ;  1  Binn.,  25. 

The  money  in  the  hands  of  Pierce,  could  not  be  reached  by 
the  garnishee  process,  because  it  was  in  the  custody  of  the  law. 
4  East,  510  ;  9  East,  48  ;9  Miss.,  382  ;  3  Scam.,  451  ;  1 
Cranch,  117  ;  1  Dallas,  354  ;  1  Ham.,    275. 

Courts  will  exercise  a  control  over  surplus  moneys  in  the  hands 
of  their  officers.  1  Wend.,  87  ;7  Wend.,  259  ;  3  Caine's  R., 
84  ;  5  John.  R.,  167. 

The  garnishee  in  this  case,  could  only  have  been  charged  on 
the  facts  in  his  ansAver.  If  there  was  not  enough  stated  to  show 
an  indebtedness,  the  plaintiffs  in  this  attachment  should  have 
propounded  further  interrogatories. 

The  facts  stated  in  the  garnishee's  answer,  render  it  uncertain 
whether  the  surplus  money  belonged  to  Cribb  or  not.  Before 
he  should  have  been  charged,  there  should  h'ave  been  an  issue 
made,  to  settle  whether  the  property  sold  on  the  execution,  from' 
the  U.  S.  Circuit  Court,  was  Cribb's,  and  whether  he  alone  was 
entitled  to  the  surplus.  The  fact  of  indebtedness  by  the  said 
Pierce,  to  the  said  Cribb,  not  appearing  clearly  to  exist,  the  gar- 
nishee should  have  been  discharged.    1  Supp.  U.  S.  Digest,  p. 
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14,  sectioiisll8,120,121,152,  164,  216  ;3S.  &M.,  296;  4 
Gil.,  355. 

There  must  be  an  indebtedness  shown  from  Pierce  to  Cribb. 
If  the  garnishee  was  liable  to  Cribb,  his  liability  was  in  tort ; 
there  was  no  indebtedness.  Although  Cribb  might  waive  the 
tort,  and  sue  in  assumpsit,  it  is  a  personal  privilege,  to  which  the 
creditor  is  not  entitled.  Sewell  on  Sheriffs,  254  ;  1  Supp.  U.  S. 
Digest,  p.  14,  §117. 

R.  S.  Blackwell,  for  the  Appellee. 

A  garnishee  upon  writ  of  error,  cannot  question  the  regularity 
of  the  proceedings  against  the  principal  debtor  in  the  attachment 
suit.  If  the  court  has  jurisdiction,  he  will  be  protected  in  all 
payments  under  the  order  of  the  court,  however  irregular  the 
proceedings  may  be.  Though  the  proceedings  may  be  reversi- 
ble on  error  brought  by  the  principal,  they  cannot  be  impeached 
collaterally  by  any  one.  4  S.  &  M.,  704  ;  12  ibid.,  475  ;  9  Mis- 
souri, 421;  Lawrence  v.  Lane,  4  Gil.,  361-2;  Sessions  v,  Stevens, 
1  Branch,  233  ;  Tubb  x.  Madding,  Minor's  Rep.,  129  ;  Stebbins 
v.  Finch,  1  Stewart,    180. 

In  this  case  the  court  acquired  jurisdiction  by  the  seizure  of 
the  property,  and  service  of  the  process  upon  the  garnishees. 
The  neglect  of  the  clerk  to  make  publication,  was  a  mere  irregu- 
larity, which  cannot  operate  to  defeat  that  jurisdiction,  which  had 
already  attached  by  the  seizure,  &c.  The  jurisdiction  in  no  wise 
depends  upon  publication.  Paine  T).  Moreland,  15  Ohio, 
435  ;  R.  S.,  QQ^,  §  13,  14.  If  publication  is  essential  in  order  to 
confer  jurisdiction,  it  is  suflSciently  made  out  in  this  case  by  reci- 
tal and  presumption.  The  record  recites  that  due  proof  of  pub- 
lication was  made,  which  is  atleast,  prima  facie  evidence  of  that 
fact.  Barbour  v.  Winslow,  12  Wend.,  102  ;  Selin  n.  Snyder,  7 
Serg.  &  Rawle,  166  ;  Raborg  v.  Hammond,  2  Harr.  &  Gill,  42  ; 
Rust  V.  Frothingham,  Breese,  258. 

A  party,  in  making  proof  of  publication,  is  not  confined  to 
the  mode  pointed  out  by  the  statute.  He  may  resort  to  the  com- 
mon law  mode,  and  this  court  will  presume,  that  such  proof  was 
made,  to  the  satisfaction  of  the  court  below.  R.  S.,  47,  §  1  ; 
Broome's  Maxims,  427. 

The   principal    question  in  the   case  is,  whether  a  surplus  of 
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money  remaining  in  the  hands  of  a  deputy  marshal,  after  satisfy- 
ing the  several  executions  directed  to  him,  can  be  reached  by 
the  process  of  garnishment,  as  the  money  of  the  defendant  in 
execution  ?  The  words  of  our  statute  are  broad  and  compre- 
hensive, and  differ  widely  from  the  statutes  of  other  States.  The 
statute  provides  that  the  sheriff  shall  "summons  all  persons,  &c., 
whom  the  creditor  shall  designate  as  having  any  property,  effects, 
or  choses  in  action,  in  their  possession  or  power,  belonging  to  the 
defendant,  or  who  are  in  any  wise  indebted  to  such  defendant,&c." 
R.  S.  66,  §12.  This  is  a  remedial  statute,  intended  to  enlarge 
the  right  and  power  of  the  creditor,  to  reach  the  effects  and  cred- 
its of  his  debtors  and  should  be  liberally  construed.  It  is  the 
policy  of  our  laws  to  subject  the  entire  estate  of  the  debtor,  whe- 
ther in  possession,  or  action,  to  the  payment  of  his  debts,  and  such 
a  construction  should  be  placed  upon  this  statute  as  will  advance 
that  policy. 

The  cases  relied  upon  by  the  counsel  for  the''  appellant  may 
be  classed  as  follows  : 

1.  Where  the  defendant  in  execution  attached  the  money 
while  in  the  hands  of  the  officer  under  pretence  of  a  debt  due 
him  by  the  plaintiff  in  the  execution  ;  such  were  the  cases  of 
Reddick  v.  Smith,  3  Scam.,  451  ;  Wilder  7).  Bailey,  3  Mass.,  289; 
Dawson  v.  Holcombe,  1  Ohio,  275  ;  Ross'y.  Clark,  1  Dallas,  354. 

2.  Where  the  officer  sought  to  apply  moneys  which  he  had 
collected  under  process,  upon  executions  in  his  hands  against  the 
creditor  for  whom  he  received  the  money  ;  this  was  the  detail  of 
facts  in  First  «. Miller,  4  Bibb,  311  ;  Conant  x.  Bicknell,  1  Chip- 
man,  50  ;  Turner  v.  Fendell,  1  Cranch,  117  ;  Thompson  v.  Brown, 
17  Pick.,  462. 

3.  Where  the  money  was  collected  by  the  Sheriff  under  exe- 
cution, remained  in  his  hands,  and  was  attached  by  another  officer 
as  the  money  of  the  execution  creditor.  Marvin  v.  Hawley,  9 
Missouri  R. ,  382.  It  will  be  perceived  that  in  each  one  of  these 
cases,  the  money  was  seized  or  garnisheed  as  the  money  of  the 
creditor,  while  it  remained  in  the  hands  of  the  officer  who  col- 
lected it.  The  reasons  assigned  for  these  decisiors  are,  that  the 
money  was  in  the  custody  of  the  law  ;  that  the  creditor  had  no 
property  in  the  specific  money  collected,  until  it  was  paid  over 
to  him  ;  that  it  would  lead  to  delay  in  the  execution  of  judg- 
ments, and  bring  different  judicial  tribunals  into  collision  with 
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each  other.  These  reasons  are  unanswerable,  when  applied  to 
that  class  of  cases,  and  are  all  founded  upon  the  plain  and  imper- 
ative mandate  of  thewTit,  which  commands  the  officer  to  levy  a 
specific  sum  of  money,  and  bring  into  court  on  a  day  therein 
mentioned.     2  Lilly's  entries,  581  ;  2  Harris'  Entries,  426. 

The  case  at  bar  is  clearly  distinguishable  from  the  cases  cited. 
The  writ  does  not  command  him  to  bring  the  surplus  into  court  ; 
in  fact  the  law  does  not  contemplate  that  there  will  be  a  surplus. 
He  must  levy  the  precise  sum  named  in  the  writ.  2  T.  R.,  15T. 
And  this  at  his  peril,  if  the  levy  is  insufficient,  he  is  liable  to  the 
plaintiff  for  the  residue  of  the  debt.  If  he  levy  more  than  is 
called  for  by  the  writ,  though  he  will  not  be  liable  as  a  trespasser 
unless  the  levy  is  grossly  excessive,  yet  in  selling  the  goods  he 
is  bound  to  stop  the  moment  the  money,  named  in  the  writ,  is 
raised.  If  he  sells  more,  he  is  liable  in  trover,  at  the  suit  of  the 
defendant,  for  the  excess.  Scwell  on  Sheriffs,  254  ;  Cook  -y. 
Palmer,  13  E.  C.  L.  R.,  305.  He  must  not  return  the  surplus 
money  into  court,  but  retain  it  in  his  hands.  Sewell,  254.  And 
it  is  his  duty  to  pay  it  over  to  the  defendant  immediately.  Field- 
house  t).  Croft,  4  East. ,  510.  In  no  sense,  then,  can  this  surplus 
be  regarded  as  money  in  the  custody  of  the  law.  Even  if  brought 
into  court  by  the. officer,  it  cannot  be  reached  by  a  creditor  of 
the  debtor  upon  motion.  4  East,  510.  And  it  is  to  all  intents 
and  purposes  the  property  of  the  defendant,  and  he  may  have  an 
action  for  money  had  and  received  against  the  officer. 

The  right  to  reach  this  surplus,  by  the  process  of  garnishment, 
is  fully  sustained  by  the  following  authorities.  Jaquets  Ti.  Pat- 
mer,  2  Harrington,  Del.  R.,  144  ;  King  ■».  Moore,  6  Ala.,  160  ; 
Tucker  T).  Atkinson,  1  Humph,,  300  ;  Watson  v.  Todd,  5  Mass., 
271  ;  Crane  -y.  Freese,  1  Harrison,  305  ;  Hurlbut  Ti.  Hicks,  17 
Vermont,  193  ;  Woodbridge  v.  Morse,  5  N.  H.  R.,  519.  There 
can  be  no  collision  between  this  and  the  Federal  Courts,  for  the 
latter  has  no  jurisdiction  over  the  surplus.  No  execution  is  de- 
layed by  this  proceeding  ;  nor  can  any  litigation  be  expected  to 
follow  a  judgment  in  favor  of  the  appellee. 

It  is  said,  however,  that  if  trover  lies  at  the  suit  of  Cribb 
against  the  marshal  for  an  excessive  sale,  we  have  no  right  to 
waive  for  him  the  tort,  and  treat  the  surplus  as  money  had  and 
received  for  his  use,  and  thus  subject  it  to  garnishment.  To 
which  we  answer  the  money  is  "effects"  belonging  to  Cribb,  and 
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whether  it  came  to  the  possession  of  the  officer  by  contract  or 
tortiously,  our  right  to  the  money  is  not  impaired.  It  might  be 
different  under  the  Massachusetts  statute,  which  requires  the  mo- 
ney to  be  "  intrusted  and  deposited,''^  before  the  holder  can  be 
summoned  as  a  trustee.  Besides  this,  if  Cribb  should  sue  the 
marshal  in  trover,  the  recovery  in  this  case  would  be  allowed  in 
mitigation  of  damages,  if  not  as  an  effectual  bar  to  the  suit. 

Treat,  C.  J.  The  j&rst .  question  arising  on  this  record  is, 
whether  a  garnishee,  who  sues  out  a  writ  of  error  to  reverse  a 
judgment  rendered  against  him,  may  inquire  into  the  legality 
and  regularity  of  the  previous  proceedings  against  the  defendant 
in  attachment.  In  one  respect,  he  unquestionably  can.  In  a 
suit  by  attachment,  the  court  must  acquire  jurisdiction,  and  pro- 
ceed to  enter  a  judgment  against  the  defendant,  before  it  can 
pronounce  any  judgment  against  a  party  summoned  as  garnishee. 
If  the  previous  proceedings  are  unauthorized  and  void,  there  is 
no  sufficient  basis  to  support  the  judgment  against  the  garnishee. 
He  would  not  be  protected  in  the  payment  of  a  judgment  ob- 
tained under  such  circumstances.  ,It  would  be  regarded  as  a 
voluntary  and  not  a  compulsory  payment,  and  the  defendant 
might  compel  him  to  pay  a  second  time.  It  is  clear,  therefore, 
that  a  garnishee  should  be  permitted  to  inquire  into  the  validity 
of  the  previous  proceedings  in  the  case.  If  such  proceedings  are 
void,  the  judgment  against  the  garnishee  may  for  that  cause  be 
reversed  on  error.  But,  if  the  court  had  jurisdiction,  its  errors 
and  irregularities  can  only  be  called  in  question  by  the  defend- 
ant, and  that  too  in  a  direct  proceeding  for  the  purpose.  They 
affect  him  only,  aad  he  may  waive  or  insist  on  them.  The  gar- 
nishee has  no  cause  to  complain,  for  he  will  be  protected  in  the 
payment  of  the  judgment.  Whithead  ?;.  Henderson,  4  Smedes 
k  Marshall,  701: ;  Matheny  -y.  Galloway,  12  ibid,  475  ;  Insurance 
Co.   '«.  Cohen,  9  Missouri,  421. (a) 

In  this  case,  the  garnishee  assigns  for  error,  that  no  notice  of 
the  pendency  of  the  attachment  was  given  to  the  defendant. 
Waiving  any  discussion  of  the  question  whether  the  publication 
of  notice  is  necessary  to  confer  jurisdiction  on  the  court  in  pro- 
ceedings by  attachment,  it  is  enough  for  the  decision  of  this 
case,  that  it  sufficiently  appears  from  the  record  that  the  requi- 
site notice  was  given.     The  record  states  that  the  plaintiffs  filed 

(a)    Lawrence  vs.  Lane,  4  Gil- R.  3C1. 
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proof:  of  publication,  and  then  follows  a  notice  in  due  form,  with 
a  certificate  of  Houghton  &  Springer  attached,  in  which  they 
state  that  the  notice  was  published  in  the  North  Western  Ga- 
zette, for  four  weeks  consecutively,  the  first  publication  being 
on  the  20th  of  March,  1850.  The  judgment  against  the  defend- 
ant was  entered  on  the  20th  of  May,  so  that  sixty  days  inter- 
vened between  the  first  insertion  of  the  notice  and  the  date  of 
the  judgment.  It  is  true  that  Houghton  &  Springer  do  not  de- 
scribe themselves  in  the  certificate  as  publishers  or  printers  of 
the  Gazette,  nor  do  they  state  where  the  paper  was  published. 
But  it  was  clearly  competent  for  the  phiintiffs  to  prove  by  parol, 
that  the  paper  WTtS  published  in  the  State,  and  that  Houghton  & 
Springer  were  the  publishers  thereof.  The  presumption  should 
be  indulged,  that  this  was  done  to  the  satisfaction  of  the  court. (a) 
The  record  also  presents  the  question,  whether  moneys  remain- 
ing in  the  hands  of  an  ofiicDr  after  the  satisfaction  of  the  execu- 
tion against  the  defendant  in  attachment,  can  be  reached  by  the 
process  of  garnishment.  The  statute  is  very  broad  in  its  provis- 
ions. It  provides  that  the  lands,  tenements,  goods,  chattels, 
rights,  credits,  moneys  and  effects  of  the  debtor,  of  every  kind 
in  whosoever  hands  or  possession  the  same  may  be  found,  may  be 
reached  by  attachment.  This  court  decided  in  the  case  of  Red- 
dick  -u.  Smith,  3  Scam.,  451,  that  money  in  the  hands  of  a  Sheriff, 
collected  on  execution,  cannot  be  attached  as  the  property  of  the 
plaintiff  in  the  execution,  because  the  money  is  in  the  custody  of 
the  law,  and  subject  to  the  control  of  the  court  from  which  the 
execution  emanates  ;  and  because  to  allow  it  to  be  done,  might 
bring  different  tribunals  into  collision,  and  cause  much  embar- 
rassment to  officers  concerned  in  the  execution  of  final  process. 
We  adhere  to  that  decision,  but  we  are  not  inclined  to  extend 
the  rule  to  cases  like  the  present. (6  )The  same  reasons  do  not;  ap- 
ply to  a  case  where  an  execution  has  been  satisfied,  and  there  is 
a  surplus  in  the  hands  of  the  officer  belonging  to  the  defendant. 
The  command  of  the  writ  does  not  require  the  officer  to  bring 
the  surplus  into  court.  When  the  amount  due  on  the  judgment 
is  returned  into  court,  or  paid  over  to  the  plaintiff,  the  execution 
has  accomplished  its  office,  and  if  there  is  any  surplus  it  is  the 
duty  of  the  officer  to  pay  it  over  to  the  defendant.  It  is  not 
strictly  in  the  custody  of  the  law,  but  the  officer  holds  it  as  so 
much  money  had  and  received  to   the  use  of  the   defendant. 

{a)    Pile  vs.  McBeatne)',  15  El.  R.  318  and  notes. 
(6;    MiUUstmvs.  Fisk,  4'UUs.  R.  117. 
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Courts  do  not  resume  any  control  over  a  surplus,  except  under 
peculiar  circumstances,  as  in  the  case  of  Vanitest  -c.  Yeomans,  1 
Wendell,  87,  where,  on  a  sale  of  real  estate  under  a  senior  exe- 
cution, the  Court  directed  the  Sheriff  to  pay  the  surplus  to  a 
junior  judgment  creditor  having  a  lien  on  the  same  property. 
See  Fieldhouse  v.  Croft,  4  East,,  510  ;  Jacquet's  Admrs  v.  Pal- 
mer, 2  Harrington,  144.  («) 

The  remaining  question  relates  to  the  correctness  of  the  judg- 
ment against  the  garnishee.  The  answer  of  a  garnishee  until 
disproved  or  contradicted,  must  be  considered  as  true.  If  the 
plaintiff  declines  to  put  it  in  issue,  but  asks  for  judgment  thereon, 
the  answer  ought  clearly  to  disclose  a  state  of  facts  on  which  the 
garnishee  is  chargeable.  In  such  case,  if  the  answer  leaves  it 
doubtful  whether  the  garnishee  is  indebted  to  the  defendant,  he 
should  be  discharged.  Judgment  should  not  be  entered  against 
him,  where  there  is  reason  to  believe  that  he  may  be  compelled 
to  pay  the  same  demand  to  another  party. 

It  is  insisted,  that  the  answer  of  the  garnishee  did  not  authorize 
a  judgment  against  him.  He  states  in  substance,  that,  its  deputy 
marshal,  he  received  two  executions  against  the  defendant,  and 
levied  the  same  on  a  lot  of  merchandise  in  the  possession  of 
Campbell  ;  that  the  goods  were  claimed  by  Robinson,  and  on  a 
trial  of  the  right  of  property,  a  verdict  was  returned  against  the 
claimant,  on  the  ground  that  the  executions  were  a  lien  on  the 
goods  before  they  came  to  the  possession  of  the  claimant ;  that 
he  thereupon  proceeded  to  sell  so  much  of  the  goods  as  he  sup- 
posed would  be  sufficient  to  discharge  the  executions,  but  there 
was  found  to  be  a  surplus  in  his  hands,  which  is  the  foundation 
of  the  judgment  in  question.  It  might,  perhaps,  be  inferred  from 
the  answer,  that  Robinson  was  entitled  to  the  surplus.  The  case 
however,  shows  that  the  residue  of  the  goods  levied  on  by  the 
garnishee,  were  attached  in  this  case  as  the  property  of  the  de- 
fendant ;  that  Robinson  interpleaded  claiming  them  as  his,  and 
that  the  right  of  property  was  adjudged  against  him.  The  case 
further  shows  that  Robinson,  subsequently  came  into  court,  and 
released  on  the  record,  all  claim  to  the  goods  attached  and  their 
proceeds.  It  is  evident  from  the  whole  case,  that  his  claim, 
whatever  it  was,  was  the  same  as  to  all  of  the  goods.  The  right 
of  property,  as  well  in  the  goods  sold  by  the  marshal,  as  those 
levied  on  in  this  case,  was   determined  against  him  ;  and  if    he 

(a)    Lia:htner  vs.  Steinas^le,  32  Ul .  R.  516  ;  Walsh  vs.  Ilorine,  36  HI.  R.  243  ;  Millisoa 
vs.  ri6k/43I]l.  R.  117  ;  W'eaver  vs.  Davis.  47  m.  R. 
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was  not  entitled  to  tlie  goods  as  against  the   attaching  creditor, 
he  certainly  was  not  entitled  to  the  surplus,    for  that  was  but  the 
proceeds  of  a-  portion  of  the  same  goods. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


I  ^  O  ^  * 


Richard  C.  Ross,  et  al.^  Appellants,  v.  The  City  of  Chicago. 

APPEAL   FROM  COOK, 
A  plaintiff  has  no  right  to  a  nonsuit  after  a  case  has  been  submitted  to  a  jury. 

This  was  an  action  of  covenant,  brought  bj  the  City  of  Chi- 
cago on  a  bond  given  by  Ross,  who  had  been  elected  Marshal  of 
the  City  of  Chicago,  as  principal,  and  the  other  defendants 
as  his  sureties.  The  declaration  alleged  a  breach  of  the  covenant, 
in  iwo  several  counts.  Several  pleas  were  filed,  upon  which  issue 
was  joined.  At  the  November  term,  1849,  of  the  Cook  circuit 
court,  the  cause  was  tried  before  H.  T.  Dickey,  Judge,  and  a 
jury  ;  when  all  of  the  issues  were  found  for  the  defendants,  and 
a  judgment  was  entered,  that  the  defendants  do  have  and  recover 
of  the  said  plaintiff  their  costs  and  charges,  by  them  about  their 
defence  in  this  behalf  expended,  and  have  execution  therefor. 
A  motion  for  a  new  trial  was  made,  and  overruled.  A  motion 
was  subsequently  made  by  the  plaintiff,  to  set  aside  the  verdict 
of  the  jury  entered  in  the  cause,  and  for  leave  to  submit  to  a 
nonsuit  ;  which  motion  was  sustained  by  the  court.  To  this  de- 
cision the  defendants  in  the  circuit  court  excepted,  and  prayed 
this  appeal.  The  errors  assigned,  complain  of  the  decision  of  the 
circuit  court  in  setting  aside  the  verdict  after  judgment,  to  ena- 
ble the  plaintiff  to  submit  to  a  nonsuit. 

N.  B.  JuDD  and  Manniere  &  Meeker,  for  Appellants,  made 
the  following  points  : 

The  29th  section  of  the  Revised  Laws  of  1845,  entitled  Prac- 
tice, provides  :  That  every  person  desirous  of  suffering  a  nonsuit 
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on  trial,  shall  be  barred  therefrom,  unless  be  do  so  before  the  jury 
retire  from  the  bar. 

The  power  of  the  Judge  to  grant  new  trials  is  a  discretionary 
one,  growing  out  of  some  injustice  done  by  the  jury  on  the 
merits,  and  is  never  granted  except  in  the  plainest  cases.  That 
no  injustice  was  done  in  this  case,  is  manifest  from  the  fact,  that 
a  new  trial  was  refused  on  the  merits. 

This  judgment  involves  a  palpable  evasion  of  the  statute,  and 
in  effect  a  repeal  of  it  ;  since,  if  a  nonsuit  may  be  obtained  after 
verdict,  in  a  case  where  a  party  should  have  suffered  nonsuit 
before  the  jury  retired,  then  he  is  not  barred  as  the  statute  de- 
clares he  shall  be. 

Chickering  &  Lull  for  Appellee. 

Courts  at  their  discretion  may  allow  a  nonsuit,  where  a  plain- 
tiff cannot  claim  it  as  aright.     Haskell -y.   Whitney,  12  Mass.  Re- 
ports, 47  ;  Lock  v.  Wood,  16  ibid,  307. 

The  Practice  act  is  confined  to  proceedings  "  on  trial ;  "  that  is, 
that  the  plaintiff,  when  such  case  is  "on  trial,"  shall  not  be  per- 
mitted to  suffer  a  nonsuit  as  of  right,  unless  he  do  so  before  the 
jury  retires  ;  thus  confining  its  provisions  to  the  particular  trial, 
and  not  extending  them  to  subsequent  proceedings,  where  for 
any  cause  there  has  been  a  mistrial,  or  an  erroneous  verdict. 
For  the  exercise  of  such  a  discretion,  error  cannot  be   assigned. 

Treat,  C.  J.  This  was  an  action  of  covenant  brought  by 
The  City  of  Chicago  against  Dyer  and  others.  The  defendants 
pleaded  several  pleas,  on  which  issues  of  fact  were  formed.  The 
jury  returned  a  verdict  for  the  defendants,  on  all  of  the  issues. 
A  m.otion  for  a  new  trial  was  made  and  refused.  The  Court 
then  sustained  an  application  to  set  aside  the  verdict,  and  permit 
the  plaintiff  to  submit  to  a  nonsuit.  That  decision  is  assigned 
for  error. 

There  was  a  trial  on  the  merits,  and  a  finding  in  favor  of  the 
defendants  on  all  of  the  issues.  No  error  had  intervened  to  the 
prejudice  of  the  plaintiff,  and  a  motion  for  anew  trial  was  denied. 
In  this  state  of  case,  the  defendants  were  clearly  entitled  to  a 
judgment  on  the  verdict — a  judgment  conclusive  of  the  matters 
submitted  to  the  jury.     Instead  of  entering  such  a  judgment,  the 
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Court  sustained  an  application  to  set  aside  the  verdict,  and  allow 
the  plaintiff  to  suffer  a  nonsuit ;  thereby  depriving  the  defendants 
of  their  right  to  a  final  judgment,  and  leaving  the  whole  subject 
matter  of  the  suit  open  and  undetermined.  This  action  of  the 
Court  cannot  be  considered  as  a  reconsideration  and  allowance 
of  the  motion  for  a  new  trial.  It  was  not  the  understanding  of 
the  parties,  nor  the  design  of  the  Court.  The  verdict  was  vaca- 
ted for  the  sole  purpose  of  enabling  the  plaintiff  to  suffer  a  non- 
suit. It  was  in  effect  permitting  the  plaintiff  to  dismiss  the  case 
after  verdict.  A  plaintiff  has  no  right  to  a  nonsuit  after  the  case 
has  been  submitted  to  a  jury.  The  statute  provides,  that  "  Eve- 
ry person  desirous  of  suffering  a  nonsuit  on  trial,  shall  be  barred 
therefrom,  unless  he  do  so  before  the  jury  retire  from  the  bar.  " 
R.  S.,  ch.  83,  §  29.  But  it  is  insisted,  that  it  is  within  the  dis- 
cretion of  the  Court  to  permit  a  plaintiff  to  become  nonsuit  after 
verdict.  The  Court  possesses  no  such  discretion.  In  the  case  of 
Price  Ti.  Parker,  1  Salkeld,  178,  it  is  said  :  "  Upon  a  motion  to 
discontinue  upon  payment  of  costs,  the  Court  held,  that  after  a 
general  verdict  there  can  be  no  leave  to  discontinue  ;  for  that 
would  be  having  as  many  new  trials  as  the  plaintiff  pleases  ;  but 
that  after  a  special  verdict  there  may,  because  that  is  not  com- 
plete and  final ;  but  in  that  case  it  is  a  great  favor."  In  the  case 
of  the  Judge  of  Probate  -y.  Abbot,  13  New  Hampshire,  21, 
where  the  authorities  on  this  question  are  collected  and  consid- 
ered, the  court  came  to  the  conclusion  that  a  plaintiff  could  not 
become  nonsuit  after  verdict,  (a) 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  court  to  enter  final  judgment  for  the  defendants  on 
the  verdict. 

Juds:m(nt  rcdersed. 

O 

;    (a)    Berry  vs.  Savage,  2  Scam.  H.  262. 
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Eber  B.  Ward,  tt  al.,  Appellants,  v.  Oney  Salisbury,  Ap- 
pellee, 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

In  an  action  of  assumpsit,  brought  to  recover  wages  due  for  sailing  a  vessel  by 
a  captain,  it  was  held  that  the  defendants  in  such  an  action,  for  the  purpose 
of  mitigating  damages,  might  introduce  the  testimony  of  a  Harbor  Master,  al- 
though he  was  not  SKilledas  a  navigator, to  show  any  fact  within  his  knowledge 
respecting  the  management  of  the  vessel,  and  to  give  his  opinion  whether 
the  management  was  skillful  or  unskillful. 

This  was  an  action  of  assumpsit'on  the  common  counts,  for 
work  and  labor,  brought  by  appellee  against  appellants,  to 
recover  wages  due  him  lor  sailing  the  steamer  Pacific,  as  Cap- 
tain. During  the  progress  of  the  trial,  the  defendants  in  the 
court  below,  introduced  the  Harbor  Master  of  the  port  of  Chi- 
cago, as  a  witness  to  show  that  the  plaintiff  managed  the  vessel 
unskiilfullj,  in  order  to  reduce  the  amount  claimed.  The  facts 
of  the  case,  upon  which  the  opinion  is  based,  are  sufficientlj 
stated  in  it. 

The  cause  was  tried  before  Spring,  Judge  of  the  Cook  County 
court  of  common  pleas,  at  the  October  special  term,  1850,  of 
that   court. 

Several  questions  were  presented  in  argument,  which,  not  be- 
ing referred  to  in  the  opinion  of  the  court,  are  not  noticed  here. 

H.  G.  Shumway,  for  Appellants. 

The  interrogatory  propounded  to  Durfee  the  Harbor  Master 
calls  for  facts  in  reference  to  the  management  of  the  Pacific.  A 
witness  not  a  professionelman,  may  give  his  opinion  in  evidence, 
with  the  facts  on  which  this  opinion  is  founded.  17  Vermont, 
499  ;  7  ibid,  158. 

J.  H.  Collins  &  I.  N.  Arnold,  for  Appellee. 

Treat,  C.  J.  This  was  an  action  of  assumpsit  brought  by 
Salisbury  against  the  owners  of  the  steamer  Pacific,  to  recover 
compensation  for  services  performed  as  master  of  the  vessel  It 
appeared  in  evidence  that  he  commanded  the  boat  during  the 
year  1848.  From  May  until  October,  she  ran  between  Detroit 
and  Buffalo;  during    the  months    of    October  and  November, 

ILL.   REP. — XII — 24. 
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between  Chicago,  St.  Joseph  and  Mihvaukee.  The  defendants 
attempted  to  show  in  mitigation  of  damages,  that  the  plaintiff 
exhibited  a  want  of  skill  in  conducting  the  vessel.  A  witness 
testified,  that  he  did  not  manage  the  boat  well,  particulraly  in 
ffoino;  in  and  out  of  harbors.  The  defendant  called  a  witness, 
who  testified,  that  he  was  harbor  master  of  the  port  of  Chicago 
during  the  year  1848  ;  that  he  had  a  good  deal  of  knowledge  of 
vessels,  and  knew  something  of  sailing  them,  but  did  not  under- 
stand the  science  of  navigation,  and  was  not  a  practical  sailor. 
They  then  asked  him,  "How  did  the  plaintiff  manage  the  Pa- 
cific, in  coming  in  and  going  out  of  the  Chicago  harbor  ?  "  The 
plaintiff  objected  to  the  question,  on  the  ground  that  the  witness 
was  incompetent  from  the  want  of  knowledge  of  navigation. 
The  court  sustained  the  objection,  and  the  defendants  excepted. 
The  mode  in  which  the  plaintiff  managed  the  boat,  was  a  ma- 
terial inquiry  on  the  trial.  The  value  of  his  services  depended 
chiefly  on  the  manner  in  which  he  discharged  his  duties  as  mas- 
ter. Any  evidence,  therefore,  that  tended  to  show  negligence  or 
unskillfulness  on  his  part,  was  properly  admissible  in  mitigation 
of  damages.  In  this  point  of  view,  the  court  erred  in  excluding 
the  testimony  of  the  harbor  master.  The  interrogatory  did  not 
necessarily  call  for  the  opinion  of  the  witness.  It  was  clearly 
competent  for  him  to  sta.te  any  facts  within  his  knowledge 
respecting  the  management  of  the  vessel.  And,  we  think,  his 
opinion,  in  connection  with  such  facts,  was  admissible.  He  was 
charged  with  the  execution  of  the   habor  regulations.     In   the 


exercis3  of  his  duties,  he  necessarily  became  familiar  with  the 
character  and  condition  of  the  habor,  and  the  manner  in  which 
vessels  Avere  brought  into  and  taken  out  of  port.  His  position 
would  enable  him  to  detect  any  want  of  skill  in  the  manage- 
ment of  a  particular  vessel.  If  he  witnessed  the  operations  of 
the  Pacific,  while  entering  and  departing  from  the  habor,  his 
opinion  might  go  as  far  to  enlighten  the  jury,  as  that  of  a  pro- 
fessional seaman  founded  upon  the  facts  entailed  by  witnesses. (a) 
It  might,  indeed,  from  the  circumstances  in  which  he  was  placed, 
be  entitled  to  greater  weight,  than  the  mere  opinion  of  an  expe- 
rienced navigator  having  no  personal  knowledge  of  the  facts. 
He  should  have  been  permitted  to  state  the  facts  that  came  un- 
der his  notice  respecting  the  management  of  the  vessel,  and  his 
opinion    whether    that    managbment   was  skilful  or    unskillful. 

(a)    Frink  et  al.  vs.  Potter,  17  Til.  R.  408. 
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The  question  was  relevant  to  a  material  issue  in  the  case,  and 
the  answer  might  have  had  a  controlling  influence  on  the  verdict. 
The  ruling  of  the  Court  was  erroneous, and,  as  it  may  have  oper- 
ated to  ihe  prejudice  of  the  defendants,  the  judgment  will  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Dissenting  Opinion  of  Justice  Trumbull.  In  my  judg- 
ment, the  question  propounded  to  the  witness  was  incompetent 
for  two  reasons.  First,  Because  it  assumed,  that  the  witness  had 
seen  the  Pacific  coming  in  and  going  out  of  Chicago  harbor, 
when  there  is  no  evidence  in  the  record,  that  he  ever  saw  the 
Pacific  enter  or  leave  that  harbor.  No  proper  foundation  was 
laid  for  the  question.  The  fact  that  the  counsel  objected  to  it 
for  a  wrong  reason,  would  not  prevent  the  Court  from  exclu- 
ding it  for  a  right  one.  The  judgment  is  not  surelj  to  be 
reversed,  because  the  Court  below  refused  to  permit  an  Iult 
proper  question  to  be  asked,  although  the  attorney  may  have 
urged  a  wrong  reason  for  his  objection. 

Secondly.  I  am  of  opinion,  that  the  question  was  improper  for 
the  reason  assigned  by  the  counsel.  IHie  object  of  the  question 
clearly  Avas,  to  draw  out  the  opinion  of  the  witness,  as  to  how 
the  plaintiff  managed  the  boat. 

The  witness  had  shown  by  his  previous  testimony,  that  he  did 
not  understand  the  science  of  navigation;  and  I  am  not  aware 
that  it  is  any  part  of  the  duty  of  a  harbor  master,  to  take  steam- 
ers in  and  out  of  port,  or  that  he  must  necessarily  have  any 
knowledge  upon  that  subject. 

As  a  general  rule,  the  opinions  of  witnesses  are  not  admissible 
in  evidence  :  and  when  they  are  admitted,  it  is  upon  the  princi- 
ple, that  the  witness  from  his  profession  or  business,  is  supposed 
to  possess  some  peculiar  knowledge  or  skill  in  reference  to  the 
matter,  about  which  his  opinion  is  sought.  The  witness  in  this 
case,  is  not  only  not  shown  to  have  possessed  any  such  knowl- 
edge, but  it  is  negatively  shown  that  he  did  not  possess  it. 
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Thomas  Bell  et  al.,  Pftffs  in  Error,  v.  Henky  Sheldon  et  al., 
Def  ts  in  Error. 

ERROR  TO  McHENRY. 

It  is  erroneous  to  enter  final  judgment  against  a  defendant,  when  the  issue  pre- 
sented by  a  plea  has  not  been  tried. 

This  was  an  action  of  assumpsit  brought  by  the  defendants  in 
error  in  the  McHenry  circuit  court.  Several  pleas  in  addition 
to  the  general  issue,  were  filed  by  the  defandants  ;  to  the  special 
pleas,  demurrers  were  filed,  which  Avcre  sustained  by  the  court, 
and  the  defendants  standing  by  their  pleas,  judgment  was  ren- 
dered for  the  plaintiffs  for  the  sum  of  ^530.42,  without  any  no- 
tice of  the  issue  joined  upon  the  plea  of  non-assumpsit. 

The  cause  was  heard  before  Henderson,  Judge,  at  April  term, 
1851. 

C.  McClure,  for  Pltffs  in  Error. 

J.    Loop,  for  Defts  in  Error. 

Treat,  C.  J.  This  judgment  must  be  reversed.  After  sus- 
taining a  demurrer  into  several  special  pleas, the  Court  proceeded 
to  render  a  final  judgment  against  the  defendants,  without  no- 
ticing a  plea  of  non-assumpsit. 

The  issue  presented  by  that  plea  had  to  be  tried  and  found 
against  the  defendants,  before  the  plaintifts  were  entitled  to  judg- 
ment.(a) 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

(a)    Keeler  vs.  Campbell,  24  lU.  R.  288.    Post  373. 
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.John  E.  Dow,    impleaded  with  William  Dow,  Pltff  in  Error, 
V.  Samuel  Rattle,  Deft  in  Error. 

ERROR  TO  McHENRY. 

It  is  error  to  enter  a  final  judgment,  before  disposing  of  the  issue  tendered  by 
a  plea,     (a) 

It  is  error  to  enter  a. judgment  against  one  of  several  defendants,  without  dis- 
posing of  the  case  as  to  the  others. 

Where  there  are  several  defendants  before  the  Court,  the  case  has  to  be  tried 
as  to  all,  before  any  final  judgment  can  beproperly  entered. 

This  was  an  action  of  assumpsit,  brought  by  Rattle  in  the'cir- 
cuit  court  of  McHenry  county.  The  declaration  contained  a 
count  upon  an  endorsed  note,  and  the  common  counts.  The  pro- 
cess issued  against  John  E.  Dow,  and  William  Dow.  The  return 
showed  service  on  John  E.  Dow,  William  Dow  not  being  found. 

A  demurrer  was  filed  to  the  first  count  of  the  declaration,  aver- 
ring, "And  the  said  defendant  comes  and  defends  and  says,"  &c., 
and  that  the  "plaintiff  ought  not  to  havehis  action  against  them, 
and  that  they  are  not  bound,"  &c. ,  signed  C.  McClure,  Def  ts.  Atty. 
Plea  of  the  general  issue  was  filed  by  both  defendants,  to  the 
remainder  of  the  declaration.  Issue  was  joined  to  the  demurrer 
and  plea.  The  demurrer  Avas  overruled.  The  defendants  stood 
by  their  demurrer,  and  the  Clerk  assessed  the  damages  of  plain- 
tiff at  two  hundred  and  twenty-eight  dollars  and  thirty-nine  cents, 
and  judgment  was  rendered  against  John  E.  Dow,  for  that  amount. 
No  notice  was  taken  of  the  other  defendant  or  of  the  plea  of  the 
general  issue. 

John  E.  Dow,  sued  out  this  writ  of  error,  and  assigns  the  fol- 
lowing grounds  of  error.  The  overruling  of  the  demurrer.  The 
rendition  of  the  judgment  against  JohnE.  Dow,  on  the  demurrer, 
when  the  demurrer  had  been  filed  by  the  defendants  jointly. 
The  rendition  of  the  final  judgment,  without  disposing  of  the 
plea  of  the  general  issue. 

C.  McClure,  for  Pltff  in  Error. 

James  Loop,  for    Defts  in    Error. 

Treat,  C.  J.  Assumpsit  against  two  ;  one  only  served 
with  process.  The  defendants  demurred  to  the  first  count,  and 
pleaded  non-assumpsit  to  the  second.  The  court  overruled  the 
demurrer,  and    without  noticing   the  plea,    rendered  judgment 

(a)    Ante.  372. 
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against  the  defendant  served  with  process.  That  judgment  must 
be  reversed  on  two  grounds.  It  was  error  to  enter  final  judg- 
ment for  the  plaintiff,  before  disposing  of  the  issue  tendered  by 
the  plea.  It  was  also  error  to  enter  judgment  against  one  of  the 
defendants  without  disposing  of  the  case  as  to  the  other.  Both 
were  before  the  court  and  the  case  had  to  be  tried  as  to  both, 
before  any  final  judgment  could  properly  be  entered.(a) 
The  judgment  is  reversed,    and   the  cause  remanded. 

Judgment  reversed. 


*  ^  ^  ^  * 


Jonathan  Weldon,  Pltfi"  in  Error,  x.  William  Bukoh  et  aL, 
Defts  in  Error. 

ERROR  TO  WINNEBAGO. 

When  an  offence,  as  against  a  witness  who  was  an  accomplice,  is  barred  by  the 
statute  of  limitations,  he  is  bound  to  testify. 

A  witness  will  not  be  exijused  from  testifying  to  a  ftict,  material  to  the  issue,  be- 
cause his  testimony  might  subject  him  to  disgrace  or  reproach. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff  against 
the  defendants  in  the  Winnebago  circuit  court.  The  declaration 
alleges,  that  the  defendants  forcibly  entered  the  house  of  the 
plaintiff,  and  carried  him  therefrom,  maltreated  in  many  respects 
ajid  finally    covered  him    with  tar  and  feathers. 

To  this  declaration,  the  plea' of  not  guilty  was  interposed  and 
issue  was  joined.  Pleas,  setting  up  statute  of  limitations  of 
two  years,  as  to  some  of  the  counts  in  the  declaration  were  also 
interposed,  and  issue  joined  thereon. 

The  case  came  on  for  trial,  at  the  April  term;  1845,  before  Mr. 
Justice  T.  C.  Browne,  and  a  jury.  On  the  trial,  several  witnesses 
were  called  and  sworn,  on  the  part  of  the  plaintiff,  who  declined 
to  answer  the  interrogatories  propounded,  because  their  answers 
might  implicate  them  in  the  transaction  for  which  the  suit  was 
brought  and  subject  them,  moreover,  to  indictment  and  punish- 
ment. To  which  it  was  answered  by  the  counsul  for  the  plaintiff, 
that  the  statute  of  limitations  had  run  upon  the  offence.  The 
court  decided  that  this  did  not  take  away  the  privilege  of  the 
witness,  as  the  court  could  not  judge  whether  all  prosecutions 

I  :  (a)    Barbour  vs.  White,  37  Ul.  K.  165. 
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were  barred.  And  that  the  witness  could  not  be  compelled  to 
ive  evidence,  which  would  tend  to  implicate  them  in  the  trans- 
actions in  question.  The  jury  found  for  the  defendants.  The 
plaintiff  excepted  to  the  ruling  of  the  Court,  and  brings  his 
cause  to  this  Court,  by  writ  of  error,  and  assigns  for  error,  the 
allovy'ing  of  the  privilege  claimed  for  the  witnesses. 

E.  S.  Leland,  for  Plaintiff  in  Error. 

Where  the  offence,  in  relation  to  which  the  witness  refuses  to 
answer  questions,  is  barred  by  the  statute  of  limitations,  the  wit- 
ness cannot  claim  the  privilege,  because  he  cannot  be  punished 
for  the  offence.  Close  v.  Olney,  1  Denio,  319;  The  People  v. 
Mather,  4  Wend.,  255  -,11.  S.  v.  Smith,  4  Day,  121  ;  Parkhurst 
V.  Lawton  1  Merivale,  400  ;  Henry  v.  Salina  Bank,  1  Com- 
stock,  83. 

When  the  question  requires  an  answer,  which  would  be  dif 
rectly  material  to  the  issue,  and  is  not  asked  for  the  purpose  oe 
impeaching  the  witness  only,  the  witness  must  answer,  if  the 
answer  would  not  render  him  liable  to  punishment,  though  ho 
would  thereby  be  degraded  morally.  Cowen  &  Hills'  notes  ty 
Phillips,  Ev.  part  1.  N,  521  to  p.  279  ;  Candell  -y.  Pratt,  1  Mood- 
&  Maikin,  108  ;  King  -y.  Edwards,  4  T.  R.,  440  ;  Harris  v.  Tip- 
pet, 2  Camp.,  638,  Peake's  Ev.,  129, 1  Starkie's  Ev.,  168  ;  Leh- 
man V.  People,  1  Comstock,  385  ;  1  Green.,  Ev.,  §454,  Swift's 
Ev.,  90. 

Although  a  witness  may  not  be  bound  to  answer  a  question, 
the  answer  to  Vt'hich  would  directly  show  his  moral  turpitude, 
he  is  bound  to  answer  all  questions  in  relation  to  the  subject, 
which  only  tend  to  show  it,  but  do  not  require  him  directly  to 
admit  it.  People  v.  Mather,  4  Wend. ,  250  ;  Parkhurst  v.  Law- 
ton,  1  Meri\rale,  400  ;  McBride  v.  McBride,  2  Esp.,  242. 

J.  Marsh,  for  Defts  in  Error. 

Treat,  C.  J.  This  was  an  action  of  trespass  for  an  assault 
and  battery.  It  was  tried  in  April,  1845.  It  appeared  in  evi- 
dence, that,  on  the  night  of  the  26th  of  February,  1842,  the 
plaintiff  was  forcibly  taken  from  his  house,  by  some  ten  or 
twelve  persons  in  disguise,  and  carried  some  distance,  and  much 
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maltreated.  For  the  purpose  of  identifying  the  defendants  with 
the  commission  of  the  outrage,  the  plaintiff  called  in  succession 
several  witnesses,  who  resided  in  the  neighborhood  where  the 
occurrence  transpired,  and  still  continued  to  reside  there,  and 
asked  them  whether  they  had  seen  any  of  the  defendants  on  the 
night  in  question.  The  witnesses  declined  to  answer,  on  the 
ground  that  they  could  not  do  so,  without  subjecting  themselves 
to  indictment  and  punishment.  The  plaintiff  insisted  that  the 
offence  was  barred  by  the  statute  of  limitations.  The  Court  de- 
cided that  the  witnesses  were  not  bound  to  answer,  and  the  plain- 
tiff was  deprived  of  the  benefit  of  their  testimony. 

The  witnesses  were  not  exempt  from  testifying.  Any  crimi- 
nal offence  growing  out  of  the  transaction  in  question,  was  clearly 
barred  by  the  statute  of  limitations.  If  a  riot,  as  it  probably 
was,  the  offence  was  barred  in  eighteen  months  ;  if  the  graver 
offence  of  burglary,  as  suggested  by  counsel,  it  was  barred  in 
three  years.  The  statute  operated  as  a  complete  bar  in  either 
case.  More  than  three  years  intervened  between  the  commission 
of  the  act,  and  the  time  of  trial.  The  witnesses  were  not  within 
the  exception  in  the  statute,  for  they  had  not  fled  from  justice. 
See  R,  S.,  ch.  30,  §200.  Lapse  of  time  had  secured  them  a  per- 
fect defence  to  any  attempt  to  prosecute  them  criminally.  The 
reason  of  the  rule,  that  a  party  shall  not  be  compelled  to  give 
testimony  that  may  tend  to  subject  him  to  a  criminal  prosecu-. 
tion,  had  no  application  to  these  witnesses.  They  could  not. 
therefore,  claim  the  benefit  of  the  rule.  They  would  not  have 
incurred  the  least  hazard  b}''  testifying.  The  cases  of  Close  v 
Olney,  1  Denio,  319  ;  the  People  v.  Mather,  4  Wend.,  229,  and 
the  U.  S.  V  Smith,  4  Day,  121,  fully  support  the  position,  that 
the  witnesses  were  not  privileged. 

But,  it  is  contended,  that  they  were  not  bound  to  answer,  be- 
cause their  testimony  might  have  had  a  direct  tendency  to  degrade 
their  character.  The  authorities  all  agree,  where  the  question  is 
a,sked  respecting  a  matter  collateral  to  the  issue,  or  with  a  view 
to  impair  the  credibility  of  the  witness,  that  he  is  not  bound  to 
give  testimony  that  will  directly  tend  to  disgrace  him.  There 
is,  however,  much  conflict  of  opinion  on  the  point,  whether  he 
is  bound  to  testify  concerning  a  matter  material  to  the  issue. 
Such  being  the  case,  we  are  at  liberty  to  adopt  the  rule  that  may 
best  promote  the  rights  of  parties,    and  subserve  the  ends  of  jus- 
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tice.     The  views  of  Mr  Greenleaf  on  this  subject,  are  so  forcible 
and  sound,  as  to  justify  a  quotation  at  some  length.     He  .says: 
"  On  this  point,  there  has  been  a  great  diversity  of  opinion,  and 
the  law  still  remains  not  perfectly  settled   by  authorities.     But 
the  conflict   of  opinions  may  be   somwhat  reconciled   by  a  dis- 
tinction, which  has  been   very  properly   taken,    between  cases 
where  the  testimony  is    relevant  and   material  to  the  issue,  and 
cases  where  the  question  is  not  strictly  relevant,  but  is  collateral 
and  is  asked  only  under  the  latitude  allowed  in  a  cross  examina- 
tion.    In  the  former  case,  there  seems  great  absurdity  in  exclu- 
ding the  testimony  of  a  witness,  merely   because  it  will  tend  to 
degrade  himself,  when  others  have  a  direct  interest  in  that  testi- 
mony, and  it  is  essential  to  the    establishment  of   their  rights  of 
property,  of  liberty  or    even  of  life  ;  or  to  the  course  of  public 
justice.     Upon   such  a  ru  le,  one  who   has  been  convicted  and 
punished  for  an  offence,  when  called  as  a  witness  against  an  ac- 
complice, would  be  excused  fron  testifying  in  any  of  the  trans- 
actions,  in  which  he   participated  with  the   accused,    and  thus 
the  guilty   might  escape.     And,  accordingly,  the  better  opinion 
seems  to  be,  that    where    the  transaction  forms  any  part  of  the 
issue  to  be  tried,  the   witness  will  be  obliged  to   give    evidence, 
however  strongly  it  may  reflect  on  his  chatacter."  Greenlf  on  Ev. 
§454  (4).     We  have  no  hesitation  in  adopting  the  rule  thus  laid 
down.     A  party  ought  not  to  be  deprived  of  the  benefit  of  testi- 
mony material  to  the  issue  in  the  case,  nor  ought  the  course   of 
public  justice  to  be  defeated,  merely  because  a  witness  may  sub- 
ject himself  to  disgrace  or  reproach.     The  privilege  of  the    wit- 
ness ought  not  to  be   considered   as    superior   to   the   rights    of 
individuals  or  the   demands   of  public  justice.     He  is  required  to 
speak  of  a  transaction  in  which  he  voluntarily   participated.     If 
he  sustains  a  loss  of  reputation  in  consequence  of  his  disclosures, 
it  is  but  the  result  of  his  own  wrong.     In  the   present   case,  the 
testimony  sought  was  clearly  material  to  the  issue  on  trial.     In 
either  point  of  view,  the   witnesses  were   bound  to  testify,  and 
the  Court  erred  in  excusing    them. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Reuben  Vose,  et  al.^  Pltffs  in  Error,  n.  James  Hart,  Deft  in 
Error. 

ERROR  TO    LAKE, 

The  plea  oi  non  cepit,  in  an  action  of  replevin,  only  puts  in  issue  thejtaking  of 
the  property,  and  does  not  authorize  a  judgment  of  retorno  habendo. 

Tills  was  an  action  of  replevin  in  tlie  Lake  Circuit  Court, 
brouglit  by  plaintilts  in  error  and  tried  before  Dickey,  Judge, 
and  a  jury,  at  October  terra,  1850  ;  and  a  verdict  and  judgment 
for  the  defendant.  Damages  for  $15.85  with  costs,  and  a  return 
of  the  property  repleived  were  awarded  by  the  judgment.  A 
motion  for  a  new  trial  was  overruled,  and  a  bill  of  exceptions 
taken.  The  only  plea  filed,  denied  the  taking  of  the  goods  in 
the  said  declaration  mentioned,  or  any  of  them,  in  manner  and 
form,  as  the  said  plaintiff  alleged.  Issue  was  joined  on  this 
plea. 

T.  S.  Dickey  &  H.  W.  Blodgbtt,  for  Pltffs  in  Error. 

The  judgment  of  the  circuit  court  was  erroneous  in  awarding 
a  return  of  the  property,  upon  the  finding  of  the  issue  of  non 
cepit,  in  favor  of  the  defendant.  Anderson  et  al.  v.  Talcott,  1 
Gill.,  371  ;  2  Starkie's  Ev.,  715  ;  1st  Williams'  Saunders,  347  ;  1 
Chitty'sPl.,  537  ;  Johnson  ?).Howe,  2  Gill.,  342  ;  2  Saunders 
PI.  andEv.,  287  ;2  Greenleaf's  Ev.,sec.    562,  p  532. 

The  plea  of  noncejnt  admits  the  property  in  the  plaintiff,  and 
only  puts  the  taking  in  issue.     8   Monroe,    421  ;  Selwyn's  JVlsi 
Prius,  1028  ;  3  Wendell,  671  ;  WhitwelU.  Wells,  24  Pick,  28. 

Ferry  &  Searls,   for  Defts  in   Error. 


Treat,  C.  J.  Declaration  in  replevin.  Plea  non  cejrit.  Ver- 
dict for  the  defendant.  Judgment  chat  he  recover  his  costs,  and 
have  a  return  of  the  goods  replevied.  The  judgment  cannot  be 
sustained.  It  is  broader  than  the  issue.  The  defendant  was 
only  entitled  to  a  judgment  for  costs,  the  right  of  property  not 
being  in  issue.  The  plea  of  non  cepit  admitted  the  right  of  prop- 
erty to  bo  in  the  plaintiffs,  and  merely  put  in  issue  the  taking  of 
the  goods.     If  the  defendant   desired  a  return  of  the  goods,  he 
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should  have  put  the  right  of  property  in  issue,  by  formally  tra- 
versing the  plaintiff's  allegation  of  right,  or  by  pleading  special- 
ly that  the  right  was  in  some  other  person.  In  one  of  these 
ways  only,  could  he  controvert  the  plaintiffs'  claim,  and  impose 
on  them  the  burden  of  showing  that  the  goods  replevied  were 
their  property.  As  the  case  stood,  the  jury  had  only  to  pass  on 
the  matter  of  the  caption  by  the  defendant.  Anderson  v.  Tal- 
cott,  1  Gilman,365.  The  court  erred,  therefore,  in  awarding  a 
writ  of  retorno  Aa6enfi?o(a)The  judgment  will  be  reversed, and  the 
cause  remanded,  with  leave  to  the  defendant  to  put  the  right  of 
property  in  the  goods  in  issue,  by  the  filing  of  additional  pleas. 

Judgjnent  reversed. 


Q  ^     ^  '^■^- 


Lester  M.  Magher,  survivor,  &c.,  Pltff  in  Error,  -».  Calvin 
W.  Howe  et  al.,  Defts  in  Error. 

ERROR  TO  McHENRY. 

A  warrant  of  attorney  to  confess  a  judgment  is  no  part  of  the  record,  nor  is  an 
aflidavit,  sliowing  the  death  of  one  of  the  makers  of  it;  to  make  them  such, 
they  should  be  embodied  in  a  biil  of  exceptions. 

This  was  a  judgment  by  confession,  entered  at  the  April  term, 
1850,  of  the  McHenry  Circuit  Court,  Henderson,  Judge,  pre- 
siding. 

The  plaintiffs  in  the  Court  below,  produced  a  note  signed  L. 
H.  Magher,  and  N.  W.  Birge,  with  a  warrant  of  attorney,  author- 
izing a  judgment  to  be  confessed  thereon  ;  upon  this  note  a  de- 
claration was  filed,  and  a  plea  confessing,  &c.,the  affidavit  prov- 
ing the  signatures  to  the  warrant  of  attorney,  states  that  Noah 
W.  Birge  has,  since  the  making  of  the  said  note  and  power  of 
attorney,  departed  this  life.  Magher  sued  out  this  writ  of  error, 
assigning,  that  it  was  error  in  the  Circuit  Court,  to  enter  the 
judgment  by  confession,  upon  the  warrant  of  attorney,  signed  by 
Birge  after  his  decease. 

Loop  &  Hurlbdt,  for  Pltff  in  Error. 

(a)    Hiinfordvs.  Obrccht,  28  Ul.  K.  494. 
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Warrants  of  attorney  are  special  powers,  and  to  be  strictly 
pursued.  18  Johns.,  363  ;  13  Johns.,  307o  Joint  and  several 
warrant  of  attorney,  one  dies,  judgment  against  survivor,  held 
to  be  without  authority.  Hunt  i).  Chamberlain,  3  Halsted, 
N.  J.  R.,  336  ;  cited  7  Am.  Com.  Law  Cases,  395.  To  the  same 
point.  15  East,  592  ;  7  Taunt.,  453  ;  1  Chitt.,  322  ;  cited  Gra- 
ham's Prac,  771. 

Fuller  &  Burgess,  for  Defcs  in  Error. 

There  is  nothing  in  the  record  proper,  in  this  cause,  upon 
which  the  errors  assigned  can  be  brought  before  the  court. 

The  warrant  of  attorney  and  affidavit  are  no  part  of  the  record. 
They  are  papers  upon  which  the  motion  for  judgment  is  founded. 
See  forms  of  records  upon  jud  gment  by  confession.  Arch. 
Forms,  331,  and  Tidd's  Prac,  500  ;  2  East,  136,  where  the  rule 
adopted,  requiring  them  to  be  filed. 

The  proper  mode  of  taking  advantage  of  want  of  authority  in 
an  attorney  to  appear  for  a  party,  is  by  motion  in  the  court  be- 
low. Ranson  v.  Jones,  1  Scam.,  293.  Then  the  matter  comes 
up  on    bill   of    exceptions,  embodying  papers   filed  in  the  cause. 

The  court  below  can  give  such  relief  in  cases  of  this  sort,  as 
to  justice  belongs.    Lynn  v.  Boilvin,  2  Gil.,  635  ;  6  Johns.,  300. 

The  warrant  is  sufficient  authority.  It  is  a  covenant  or  agree- 
ment under  seal,  see  11  Ills.,  622,  by  makers  of  note  with  the 
plaintiffs  below, (executed  a*;  the  same  time  and  on  the  same  sheet 
of  paper  as  the  note,)that  a  judgment  by  confession  may  be  entered 
on  note,  when  due,  if  not  paid.  It  is  therefore  under  our  stat- 
ute, 299,  §3,  several  as  well  as  joint,  and  remains  good  as  to  the 
survivor,  in  all  its  parts  and  powers. 

The  death  of  Birge   happened   during  the  term,  and  after  the 
first  day.     Judgment  might  have  been  entered    against  both,  at 
any  time  during  that  term.     Tidd's  Practice,  496  ;  6  T.  R.,  368, 
,7  T.  R.,  21  \2  Strange,  882,  1081. 

Treat,  C.  J.  This  record  presents  this  state  of  case.  A 
declaration  against  Magher,  as  survivor  of  Birge,  on  a  promissory 
note,  made  by  Magher  and  Birge.  A  plea  confessing  the  causa 
of  action,  and  consenting  that  judgment  may  be  entered.  Then 
follows  an  order  of  the  court,  which  recites  the   production  and 
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proof  of  a  warrant  of  attorney,  authorizing  a  confession  of  judg- 
ment against  the  defendant,  and  proceeds  to  enter  a  judgment 
accordingly.  It  is  now  insisted,  that  it  was  irregular  and  erro- 
neous to  enter  up  a  judgment  against  the  survivor  on  a  warrant 
of  attorney,  executed  by  the  debtors  jointly.  It  is  contended, 
that  a  warrant  of  attorney  to  confess  a  judgment,  is  a  special 
power  that  must  be  strictly  pursued,  and  several  English  cases 
are  referred  to,  which  seem  to  susta  in  the  position.  But  this 
question  is  not  legitimately  presented  by  the  record,  and  it  is, 
therefore,  useless  to  enter  upon  its  discussion.  The  warrant  of 
attorney  is  not  properly  in  the  record.  We  do  not  judicially 
know  that  it  was  exe3ut9d  by  both  of  the  makers  of  the  note. 
The  conclusion  that  it  was  executed  by  Magher  after  the  death 
of  Birge,  is  perfectly  consistent  with  the  statements  of  the  record. 
The  clerk  has  copied  into  the  transcript  a  warrant  of  attorney, 
purporting  to  be  executed  by  both  of  the  debtors,  and  an  affida- 
vit showing  the  death  of  Birge,  on  a  subsequent  day.  But  these 
papers  do  not  thereby  become  a  part  of  the  record.  They  con- 
stituted the  evidence  on  which  the  court  acted  in  entering  the 
judgment,  and,  like  any  other  evidence  produced  during  the 
progress  ol  a  case,  form  no  portion  of  the  record,  unless  intro- 
duced into  it  by  a  bill  of  exceptions.  If  the  defendant  desired 
to  present  the  question,  he  should  have  tendered  a  bill  of  excep- 
tions to  the  decision  of  the  court,  and  in  that  way  have  incorpo- 
rated the  papers  into  the  record  of  the  case.  Saunders  ?'.  McCol- 
lins,  4  Scam.,  419  ;  Corey  ?5.  Russell,  3  Cil.,  376  ;  Petty  ?).  Scott, 
5  ibid,  209.     The  judgment  is  affirmed. 

Judgment  affirmed. 

,  ■ »  o  »  ■ 


Rezin  Wilcoxon,    Appellant,    v.  Thomas  McGhee,  Appellee. 

APPEAL  FROM  STEPHENSON. 

A  settler  upon  the  public  lands,  cannot  overflow  other  public  lands  by  dams, 
or  otherwise  obstructing  a  stream,  running  through  lands  he  may  eventually 
purchase^  he  does  not  acquire  this  right  by  usubsequent  purchase  oftheland, 
such  a  privilege  not  having  been  contemiilated  in  making  the  grant. 

The  subject  matter  of  the  grant,  is  the  land,  having  a  fixed  and  definite  de- 
scription, nothing  passes  as  parcel  of  the  granted  premises,  beyond  whatis 
included  within  the  boundaries  expressed  in  the  patent,  or  such  as  is  neces- 
sarily and  naturally  annexed  to  the  land. 

The  right  to  overflow  adjoining  lands,  is  not  an  appurtenance  agreeing  in  na- 
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ture  or  quality  with  land  itself;  but  sucli  an  easement  more  properly  apper- 
tains to  something  that  has  been  put  upon  the  land. 
Where  a  mill  and  its  appurtenances  are  conveyed,  the  mill  being  the  subject 
matter  of  the  grant,  the  right  to  continue  to  overflow  the  lands  of  the  grant- 
or will  continue  to  the  same  extent,  as  when  the  grant  was  made.  But  this 
rule  does  not  apply  to  grants  of  land  from  the  government. 

McGhee  sued  Wilcoxon  in  tlie  Steplienson  circuit  court,  in 
an  action  on  the  case.  The  declaration  contained  three  counts 
The  first  count  charge  the  defendant  with  having  maintained, 
kept  up  and  continued  a  mill  dam  across  Richland  Creek  since 
the  first  day  of  October,  A.  D.  1846,  causing  the  water  to  over- 
flow the  plaintifi's  land,  describing  it.  The  second  count  charged 
the  defendant  with  having  obstructed  the  water  of  Richland 
Creek,  causing  it  to  overflow  the  plaintifi''s  land.  The  third 
count  charged  the  defendant  with  havins;  erected  a  mill  dam  on 
his  own  land  across  said  creek  on  the  1st  day  of  October,  A.  D. 
1816,  and  with  having  continued  it,  therby  obstructing  the  nat- 
ural course  of  the  water  of  said  creek,  causing  it  to  overflow  the 
plaintiff's  land. 

T.0  this  declaration  the  defendant  filed  the  general  issue,  and 
three  special  pleas.  The  first  special  plea  avers  a  purchase 
from  the  U.  S.  on  the  tenth  day  of  July,  A.  D.  1844,  of  the  land 
upon  which  the  mill  and  dam  ai'e  situated.  That  the  dam  and 
mill  were  erected  before  his  purchase ,  and  that  the  plaintiff"  pur- 
chased his  land  subsequently  ;  and  that  the  land  purchased  by 
the  plaintiff"  as  well  as  that  parchasel  by  the  defendant,  was 
overflowed  at  the  time  of  the  purchase. 

The  second  special  plea  avers  that  on,  and  for  a  long  time  pre- 
vious to  the  tenth  day  of  July,  18 It,  there  was  and  had  been 
erected  on  the  land  of  the  defendant,  a  saw  mill,  and  a  mill  dam 
across  the  said  creek,  which  caused  the  water  of  said  creek  to 
flow  the  land  of  the  defendant  and  also  the  land  of  the  plain- 
tiff, and  that  the  water  raised  by  the  dam  Avas  used  to  carry  the 
said  saw  mill  ;  that  on  the  10th  day  of  July,  A.  D.  1844,  the 
defendant  purchased  of  the  U.  S.  the  tract  of  land  on  which  the 
mill  and  dam  stood,  with  all  the  rights,  privileges,  immunities, 
and  appurtenances  thereto  belonging  ;  that  at  the  time  he  pur- 
chased the  land,  the  U.  S.  owa^  I  tlie  laai  of  the  plaintiff,  and 
that  the  plaintiff  purchased  of  the  U.  S.  with  notice  of  the  above 
facts,  and  subsequent  to  the  purchase  of  the  defendant. 

The  third  plea  is  substantially  the  same    as  the  second,  with 


JUNE  TERM,  1851.  383 


Wiicoxon  v.  McGbee. 


tlie  additional  averment  that  the  mill  and  dam  had  been  law- 
fully erected,  &c.,  and  also  averring  that  the  tracts  of  land  sev- 
ered by  the  mill  pond  had  been  surveyed  and  platted  by  the  U. 
S.  as  a  mill  pond. 

A  demurrer  was  filed  by  the  plaintiff  to  the  special  pleas  of 
the  defendant,  which  was '  sustained  by  the  court. 

A  trial  was  had  upon  the  general  issue,  and  a  verdict  and 
judgment  for  the  plaintiff  for  the  sum  of  $12  59.  There  was  a 
motion  for  anew  trial,  and  in  arrest  of  judgment,  which  were 
denied.  The  cause  was  heard  before  Sheldon,  Judge,  and  a 
jury,  at  November  term,  1849. 

The  appellant  assigns  for  error,  the  sustaining  the  demurrer 
of  the  appellee  to  the  special  pleas  of  the  appellant,  and  in  over- 
ruling the  motions  in  arrest  of  judgment  and  for  a  new  trial, 

M.  P.  Sweet,  made  the  following  points,  and  cited  the  follow- 
ing authorities  in  support  thereof  : 

The  defendant,  by  his  patent  from  the  U.  S.,  acquired  all  the 
title  of  the  government  to  the  mill  and  dam,  as  well  as  the  soil, 
and  with  the  mill  and  dam,  all  things  appurtenant  to  them.  An- 
gell  on  Water  Courses,  pp.  1,  2,  3,  4,  89,  44,  45;  New  Ipswich 
Woolen  factorv  V.  Batchekler,  3  N.  H.  190  ;  5  S.  &  Rawle,  Pa. 
Rep.,  107, 169  ;  2  Hill,  620  ;  2  Black.  Com.,  16,  17  ;  10  Pick. 
138, 141 ;  17  ibid,  23  ;  Co.  Litt.,  307  ;  1  Sum.  U.  C.  C.  R.,  492. 

The  pond  was  appurtenant  to  the  mill.  In  legal  parlance,  the 
term  appurtenance  is  used  to  signify  something  belonging  to 
another  thing  as  principal,  and  which  passes  as  an  incident  to  the 
principal  thing.  Bouvier's  Law  Diet.,  119  ;  10  Peters,  25  ;  An- 
gell  on  Water  Courses,  43  ;  1  Serg,  &  Rawle,  169  ;3  Saunders, 
401.  The  defendant,  aa  the  grantee  of  the  government,  had  the 
right  to  enjoy  the  property  granted,  in  the  same  condition  in 
which  it  was,  at  the  time  of  the  grant.     5  Wend.,  523. 

The  government  sustains  to  its  grantees,  the  same  relation  as 
grantor,  that  private  persons  do.  2  U.  S.  Dig.,  926  ;  2  Hill,  620; 
Angell  on  Wat.  C,  1,  2.  It  matters  not  Avhat  the  intention  of 
the  grantor  may  have  been,  if  by  the  term  of  his  deed,  the  right 
is  conveyed.     6  Cowen,  518  ;  Angell  on  W.  C,  4. 

Where  a  right  is  granted  by  a  riparian  proprietor,   to  abut  a 
mill  dam  on  his  shore,  the  grantee  \vds  prima /acie  a  right  to  all 
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the  water  raised  by  the  erection  of  the  dam.  Bliss  v.  Rice,  '17 
Pick.,  23.  A  mill  includes  not  merely  the  building  in  which 
the  business  is  carried  on,  but  includes  the  dam  and  other  Jthings 
annexed  to  the  freehold  and  necessary  for  its  beneficial  enjoy- 
ment.    Whitney 'W.  Olney  et  al.,  3  Mason's  C.  C.  Rep.,  280. 

The  principle  that  an  incorporeal  right  appurtenant  to  land, 
without  an  express  grant  of  such  incorporeal  right  or  of  the  pri- 
vileges and   appurtenances,  will   pass  by  a  deed  of  the  land,  is 
well  established.     Angell  on  W.  C,  39  ;'Co.  Litt,  307,  (a)  ;  10 
Pick.,  138;  21  Wend.,  290. 

On  the  sale  of  the  public  lands,  the  patent  transfers  to  the  pur- 
chaser the  entire  legal  estate  and  sezin,  to  the  same  extent  the 
government  held  them.     Cook  et  al. ,  v.  Foster,  2  Gil. ,  652  to  656. 

In  the  grant  of  a  thing,  whatever  is  parcel  of  it,  or  of  the 
essence  of  it,  or  necessary  to  its  enjoyment,  in  common  intend- 
ment, is  included  in  it,  and  passes  to  the  grantee.  3  Mason,  272, 
284.  If  after  the  annexation  of  peculiar  qualities,  he  alien  one 
part  of  his  heritage,  it  seems  but  reasonable,  if  alterations  thus 
made  are  palpable  and  manifest,  that  a  purchaser  should  take 
the  grant  burthened  or  benefitted  as  the  case  may  be,  by  the  qual- 
ities which  the  previous  owner  had  given  to  it.     8   Penn.,  383. 

Thos.  J.  Turner,  for  Appellee. 

The  plea  of  the  appellant  which  alleges  that  the  U.  S.  were 
the  owners  of  the  W.  J  N.  W.  i  S.  11,  T.  27,  R.  7,  and  the  E.  a 
N.  E.  i  S.  10,  T.  27,  R.  7,  and  that  they  had  a  mill  and  dam  on 
the  W.  I  N.  W.  ^  S.  11,  aforesaid,  which  caused  the  water  to 
flow  back  upon  theE.  J  N.  E.  |^  S.  10  aforesaid,  is  no  answer  to 
that  part  of  the  declaration,  which  charges  the  appellant  with 
flowing  other  lands  of  the  appellee  than  the  E.  J  of  N.  E.  ^  S. 
10    aforesaid.     3  Scam.,  510  ;  5  Gil.,  543. 

All  the  rights  of  the  grantor  pass  to  the  grantee,  as  well  the 
right  to  remove  injuries,  as  to  recover  rights,  and  fthe  remedy 
lies  to  the  grantee  of  the  party  first  injured  as  well  as  against 
the  grantee  of  the  party  first  |injuring,     Angell    on  W.  C,  148. 

The  government  of  the  U.  S.  selling  to  the  appellee  the  W.  J 
N.  W.  i  S.  11,  T.  27,  R.  7,  conveyed  no  right  to  continue  to 
drown  thcE.  ^  S.  E.  I  S.  10,  nor  any  o*;her  land  than  the  'tract 
sold.     1    Sum.  492  ;  10  Peters,  25  ;  2   U.  S.  Dig.,   Sup.,*926. 
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Under  the  land  system  of  the  U.  S.,  the  government  selling  to 
an  individual,  conveys  the  naked  title  to  the  tract  sold,  and  no 
appurtenances  pass  by  such  sale  except  those  attached  to  the  soil 
of  the  particular  tract.  2  U.  S.  Dig.,  Sup.,  926.  TheU.  S,  can- 
not build  saw  mills,  nor  mill  dams,  within  the  limits  of  a  state, 
nor  sell  mills,  dams,  or  water  power  within  a  state  Avithout  ex- 
press authority  from  the  State.     2  Public  Land  Laws,  p.  5,  No. 7. 

The  purchaser  of  a  tract  of  land  from  the  U.  S,  is  entitled  to 
the  land  free  from  all  incumbrance  ;  and  the  grantee  of  the  U. 
S.  acquires  the  right  of  action,  to  recover  damages,  for  the  con- 
tinuance of  a  nuisance  erected  previous  to  his  purchase  from  the 
U.  S.  The  building  of  the  dam  mentioned  in  the  declaration, 
was  a  trespass  upon  the  domain  of  the  U.  S,  and  a  grantee  of  the 
U.  Sj.  acquires  the'right  of  action  for  continuing  the  dam,  against 
the  person  who  continues  it.  The  purchasers  of  government 
land  take  the  streams  in  common.  Pub.  Laud  Laws,  Part  1,  p. 
54,  §9,  p.  56,  §6. 

Appurtenances  only  pass  by  grant,  by  a  common  person  ;  if 
the  government  grants,  they  do  not  pass.  4  Bac.  Ab.,  534  ; 
Plow,  251.  The  government  cannot  sell  except  under  a  law 
and  a  sale  adverse  to  the  law  is  void.  Vattel's  Law  of  Nations, 
116.  A  reservation  of  a  mill  site,  reserves  the  soil  for  the  site. 
6  Cowen,  677  ;  2  Gaines'  Cases,  87  ;  4  Bac.  Ab,  535.  So  of  a 
sale  of  a  mill  site.     Land  is  not  appurtenant  to  land. 

Trumbull,  J.  This  case  presents  the  single  question,  of 
the  right  of  a  purchaser  of  a  tract  of  public  land,  having  upon  it 
at  the  time  of  a  purchase,  a  mill  and  dam,  which  cause  the 
water  of  a  stream  running  through  it  to  flow  back  upon  other 
public  lands,  to  continue,  the  dam  so  as  to  overflow  sach  other 
lands  after  they  have  been  entered  by  individuals.  («) 

It  does  not  appear  from  the  record,  that  the  person  entering 
the  land  upon  which  the  mill  stood,  paid  anything  additional  on 
account  of  the  mill,  or  for  the  privilege  of  flooding  other  lands  ; 
but  he  made  the  entry  and  received  a  patent  in  the  usual  form. 
The  manner  in  which  the  public  lands  ai'e  disposed  of,  the 
character  of  the  parties  to  the  grant,  and  its  subject  matter,  are 
all  circumstances  proper  for  consideration  in  arriving  at  the 
intention  of  the  parties  ;  and  when  we  look  to  these  circumstan- 
ces, there  can  be  little  difficulty  in  determining  what   riD;ht3  are 

(a)     See  Laney  vs.  Jasper,  39  HI.  R.  47. 
ILL.  REP. XII 25 
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acquired  by  a  patentee  of  public  land,  especially  when  it  is  recol- 
lected that  grants  by  the  government  are  construed  favorably 
for  the  grantor,  and  pass  nothing  by  implication.  2  Bl.  Com  , 
347;  5  Cruise's  Digest,  Tit.  King's  grant,  §  25  et  sequeter  ;  United 
States  V.  Arredoudo,  6  Peters,  738  ;  Charles  River 
Warren   Bridge,  11  Peters,  545. 

Although  the  general  government  in  its  liberality  permits  a 
person  to  enter  upon  and  subsequently  to  purchase  a  tract  of 
public  land  at  the  minimum  price,  yet  it  could  never  have  been 
its  intention  in  granting  this  favor,  to  bestow  also  upon  the  set- 
tler, the  privilege  perpetually  to  inundate  and  render  valueless, 
other  tracts  of  public  land,  by  damming  up  a  stream  running 
through  the  one  which  he  might  eventually  purchase.  The 
purchaser  under  such  circumstances,  pays  nothing  for  the  privi- 
lege of  overflowing  other  lands,  it  is  not  a  right  necessarily  or 
naturally  appertaining  to  the  land  he  purchases,  aud  could  never 
be  presumed  to  have  entered  into  the  contemplation  of  the  gov- 
ernment in  making  the  grant. 

The  subject  matter  of  the  grant,  is  the  land,  having  a  fixed 
and  definite  description,  and  nothing  passes  as  parcel  of  the 
granted  premises,  but  what  is  included  within  the  boitndaries 
expressed  in  the  patent,  or  is  naturally  or  necessarily  annexed 
to  the  land.  Grant  v.  Chase,  17  Mass,  443  :  Manning  v.  Smith, 
6  Con.,  289. 

Regularly  "nothing  can  be  appendant  or  appurtenant  unless 
it  agree  in  nature  and  quality  with  the  thing  whereunto  it  is 
-appendant  or  appurtenant."  Bac.  Ab.,  Tit.  Grants,  1,  4.  The 
jight  to  overflow  adjoining  lands,  is  not  an  appurtenance  agree- 
ing in  nature  or  quality  with  land  itself,  and  though  perhaps  a 
convenience,  is  not  absolutely  necessary,  to  the  enjoyment  of 
the  land  ;  but  such  an  easement  more  properly  appertains  to 
something  that  has  been  put  upon  the  land,  as  in  this  instance, 
to  the  mill. 

In  the  case  of  the  conveyance  of  a  mill  and  its  appurtenances, 
and  where  the  subject  matter  of  the  conveyance  and  principal 
thing  granted  is  the  mill,  the  right  to  continue  to  overflow  the 
lands  of  the  grantor,  to  the  same  extent  as  when  the  grant  was 
made,  would  pass  with  the  mill,  as  necessary  to  its  use  and  en- 
joyment ;  but  here,  the  subject  matter  of  the  grant  was  the  land ^ 
and  the  right  to  overflow  adjoining  lands   belonging  to  the  gov- 

(a)     Hadck'uvs.  Shoultz,  isni.  R.  58-2. 
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ernmerxt,  was  not  an  appurtenance  annexed  to  it  by  any  natural 
or  legal  necessity. 

Let  the  judgment  be  afBrnaed. 


Ju(^gment  affirmed. 


Robert  J.  Cassell,  Appellant,  v.  Elisha  Williams,  Appellee, 

APPEAL  FP.OM  WOODFORD. 

A  trial  of  right  of  property  which  results  in  a  verdict  against  the  claimant, 
does  not  establish  or  conlii'm  a  right  to  the  property  in  the  defendant  in  execu- 
tion. The  case  of  Arenz  v.  Hehil  et  al.,  1  Scamnion,  SiO,  examined  and  explain- 
ed. In  an  action  against  an  officer  to  recover  three  tinitts  the  value  of  projjcrtj 
sold  upon  execution,  which  is]exempted  by  law,  the  TiiaintiU'must  be  the  owner 
ol  the  property  sold. 

If  an  officer  levies  upon  property,  as  the  property  o  che  defendant,  he  is  not 
therefore  estopped  from  subsequently  denying  that  it  is  hisproperty ;  his  return 
of  the  levy,  is  on\y  prima  facie  against  him. 

If  a  party  transfers  his  property  fraudulent]}'  before, or  in  good  faith,  after  ex^ecu- 
tioa  issued,  he  cannot  claim  the  property  as  his  own,  and  recover  of  the 
otficer  selling  it,  upon  the  ground  that  it  was  exempt  from  execution. 

This  was  an  action  of  trespass  originally  brought  by  appellee 
against  the  appellant  before  a  justice  of  the  peace,  to  recover 
a  penalty  under  the  statute  for  taking  property  under  an  execu- 
tion against  the  appellee,  which  was  exempt  from  execution. 

The  case  was  taken  into  the  Circuit  Court  of  Woodford,  by 
appeal,  and  a  trial  by  the  court,  Davis,  Judge,  presiding,  with- 
out a  jury,  and  a  judgment  rendered  against  said  appellant  for 
$99.00  and  costs,  at  April  term,  1851. 

The  appellee  proved  the  judgment,  upon  which  execution 
issued  to  appellant,  the  execution,  delivery  thereof  to  appellant, 
a  constable,  and  levy  upon  a  mare  and  sale  thereof  ;  that  the 
property  was  claimed  by  George  Kingston,  that  a  trial  of  the 
right  of  property  was  had,  and  the  property  found  to  be  subject 
to  the  execution  ;  that  he  had  only  about  $25  worth  of  property, 
besides  the  mare,  except  some  little  kitchen  and  household  pro- 
perty, scarcely  sufficient  for  the  appellee's  family ;  that  he  was  ■■ 
a  householder,  living  with  his  family  ;  that  he  was  present  at 
said  trial  of  the  right  of  property,  and  then,  and  previous  thereto, 
denied  that  he  owned  the  mare,  and  after  said  trial,  and  before 
sale,  he  notified  the  constable  that  he  claimed  the  propeity  as 
exempt  from  execution^ 
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The  execution  was  dated  January  24,  1850.  The  levy  was 
made  March  11,  1850.  The  trial  of  the  right  of  property,  March 
16,1850.  The  sale  was  made  March  28,  1850.  The  mare 
worth  $33.00. 

The  appellant  proved,  by  George  Kingston,  the  claimant  of 
the  property,  that  he  supposed  himself  to  be  the  owner  of  the 
property  ;  he  had  a  mortgage  on  it,  and  ^  it  was  forfeited  and 
given  up  to  him,  but  he  lee  it  remain  with  appellee  ;  and  previ- 
ous to  said  trial  of  the  right  o  f  property,  appellee  told  witness 
that  the  mare  was  levied  upon;  that  he,  appellee,  admited  and 
declared  the  mare  was  not  his  property. 

The  mare  sold  for  $11.60,  above  the  execution,  which  was 
paid  to  appellee  by  appellant,  and  he  received  it  under  a  stipu- 
lation that  it  should  not  afiect  this  suit. 

The  court  rendered  judgment  against  appellee,  from  which 
he  appealed  to  this  court,  and  in  the  court  below  filed  his  bill 
of  exceptions. 

The  appellant  assigns  for  error  the  decision  of  the  court  below, 
in   rendering  said  judgment. 

H.  0.  Merrimax,  for  Appellant.  Refers  to  Cook  v.  Scott,  1 
Gil.,  333  ;  McClusky  v.  McNeely,  ibid,  579. 

N.  H.  Purple,  for  Appellee.  Refers  to  Arenz  v.  Reihle,  1 
Scam.,  841. 

Trumbull,  J.  Williams  sued  Cassell,  in  trespass,  to  re- 
cover three-fold  the  value  of  a  mare,  taken  by  the  latter,  as  con- 
stable,   on  an  execution  against  the    former. 

The  record  shows  that  the  execution  was  issued  and  came  to 
the  hands  of  Cassell,  on  the  24th  of  January,  eighteen  hun- 
dred and  fifty  ;  that  he  made  a  levy  upon  the  mare  in  contro- 
versy, as  the  property  of  Williams,  on  the  eleventh  of  March 
following ;  that  he,  Kingston,  claimed  the  mare  as  his  property, 
whereupon  atrial  of  the  right  of  property  was  had,  which  re- 
sulted in  a  judgment  against  the  claimant ;  that  the  mare  was  in 
the  possession  of  Kingston,  to  whom  she  had  been  given  up  by 
Williams  on  a  forfeited  mortgage,  at  the  time  of  the  levy,  though 
he  permitted  Williams  to  use  her  Avhen  he  pleased ;  that  previous 
to  the  trial  of  the   right   of  property,   Williams  disclaimed  all 


JUNE  TERM,  1851.  389 


Cassell  V,  Williams. 


ownership  of  the  mare,  and  said  that  she  belonged  to  Kingston  ; 
that  Williams  was  the  head  of  a  family,  residing  with  the  same, 
at  the  time  of  the  levy  and  sale,  and  had  not,  exclusive  of  the 
necessary  household  furniture  and  the  mare  in  controversy, 
which  was  valued  at  thirty-three  dollars,  exceeding  twenty-five 
dollars  worth  of  property  ;  that  he  gave  notice  to  Cassel,  some 
three  or  four  days  after  the  trial  of  the  right  of  property,  and 
before  the  sale,  that  he  claimed  the  mare  as  exempt  from  execu- 
tion, but  that  Cassel  disregarding  the  notice,  proceeded  to  sell 
the  mare  on  the  execution. 

Upon  this  state  of  facts  the  Circuit  Court  found  the  defendant 
guilty,  and  gave  judgment  against  him  for  three  times  the  value 
of  the  mare. 

This  finding  and  judgment  was  cleary  erroneous.  The  evi- 
dence showed  that  Williams  had  no  such  title  to  the  mare,  as 
would  authorize  him  to  maintain  this  action.  As  between  the 
plaintifi"  in  the  execution,  and  Kingston,  the  right  of  property 
was  found  against  the  latter,  but  it  by  no  means  followed,  that 
it  belonged  to  the  execution  debtor.  When  property  levied  upon 
is  claimed  by  a  third  person,  the  question  to  be  tried,  is  "  whe- 
ther the  right  of  such  property  be  in  such  claimant  or  not."  R. 
S.  ch.  91,  §1.  The  judgment  is  conclusive  only  upon  parties 
and  privies.  It  does  not  determine  that  che  property  belongs  to 
the  defendant  in  the  execution,  for  it  often  happens,  that  property 
not  his  own  at  the  time,  is  liable  to  be  taken  in  satisfaction  of  an 
execution  against  him. 

The  case  of  Arenzo.  Reihle,  1  Scam.,  340,  has  been  referred 
to,  as  deciding  that  ajudgment  against  a  claimant  upon  tae  trial 
of  a  right  of  property,  is  conclusive  evidence,  that  the  property 
levied  upon  belongs  to  the  defendant  in  the  execution,  but  such 
is  not  the  point  decided  in  that  case,  though  the  language  of  the 
court  would,  at  first  view,  seem  to  justify  such  an  inference.  The 
question  in  that  case,  was  whether  the  record  of  a  trial  of  the 
right  of  property,  wherein  judgment  had  been  given  against  the 
claimant,  was  admissible  in  evidence  against  Arenz,  who  had 
received  the  property  from  such  claimant,  after  it  had  been  at- 
tached, and  a  bond  given  to  the  Sheriif  for  its  return,  in  case  a 
return  should  be  adjudged,  for  the  purpose  of  showing  that  the 
property  belonged  to  the  defendant  in  the  attachment,  so  far  as 
to  be  liable  thereto  ;  and  the  court  very   properly  held  it  admis- 
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sible  for  that  purpose  upon  the  principle,  that  Arenz  was  privy 
to  the  judgment  upon  the  trial  of  the  right  of  propetj,  and  bound 
by  it. 

The  court  said,  "  it  is  true  that  the  record  was  not  only  the 
best  evWence,  but  conclusive,"  that  the  property  belonged  to  the 
defendant  in  the  attachment.  This  language  must,  however,  be 
understood  in  reference  to  the  case  then  under  consideration, 
and  means  no  more  than  that,  in  the  case  then  before  the  courL, 
it  was  conclusive,  as  against  Arenz,  that  the  property  was  subject 
to  the  attachment. 

It  was  insisted  upon  the  argument,  that  Cassel  having  levied 
upon  the  mare,  as  the  property  of  Williams,  is  estopped  from 
subsequently  denying  that  fact.  If  this  argument  be  correct, 
then  he  would  have  been  liable  to  Williams,  even  had  the  right 
of  property  been  found  for  the  claimant,  and  in  all  cases  where 
an  officer,  by  mistake,  levies  upon  the  property  of  a  stranger,  he 
will  become  twice  liable  ;  first,  to  the  owner,  whose  goods  he 
wrongfully  seizes,  and  secondly,  to  the  defendant,  whose  goods 
he  has  admitted  by  his  return,  that  he  seized,  though  he  never  took 
them.     Such  cannot  surely  be  the  law. (a) 

The  endorsement  of  the  constable,  is  at  most,  in  this  action, 
but  prima  facie  evidence  against  him,  that  Williams  owned  the 
property,  and  that  he  did  not  in  fact  own  it,  is  clearly  established 
by  proof  of  his  own  declaration,  as  well  as  the  other  evidence  in 
the  case. 

If  a  party  fraudulently  transfers  his  property  for  the  purpose  of 
avoiding  the  payment  of  his  debts,  or  even  sells  it  for  a  valuable 
consideration,  after  it  has  become  subject  to  the  lien  of  an  exe- 
cution against  him,  he  cannot  afterwards  claim  the  property  as 
his,  and  recover  from  the  officer  selling  it,  three  times  its  value, 
upon  the  ground  that  it  was  exempt  from  execution  against  him. 

Let  the  judgment  be  reversed  and  the  cause  be  remanded. 

Jud gment  reversed. 

(a)    Ice  vs.  McLain,  14  ni.  R.  61  ;  Cook  vs.  Scott,  1  Gil.  R.  344. 
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The  People  ex  relatione  William  K.  Stephenson  v.  Samuel 
S.  Marshall,  Judge  of  the  Twelfth  Judicial  Circuit, 

APrLICATlON  FOR  MANDAMUS. 

The  legislature  cannot  abolish  counties,  and  form  the  territory-  of  wiiich  they 
were  composed  into  one  or  more  counties,  without  submitting  the  act  to  a 
vote  of  the  inhabitants  atl'ected  by  the  change. 

A  county  seat  cannot  be  removed  without  the  affirmative  vote  of  the  inhabit- 
ants of  the  count. 

Territory  cannot  be  taken  from  one  county  and  added  to  another,  except  by 
the  vote  ol  a  majority  of  the  inhabitants  of  the  counties  to  be  changed. 

This  was  an  application  to  the  Supreme  Court  for  a  preemp- 
tory  mandamus.  The  petition  of  William  K.  Stephenson,  sets 
out.  That  by  an  act  of  the  General  Assembly,  approved  February 
25th,  1847,  the  county  of  Gallatin  was  divided,  and  that  the 
county  of  Saline,  forming  a  part  of  it,  was  organized,  and  a 
county  seat  established  at  Raleigh,  in  said  county.  That  the 
petitioner  was  a  resident  of,  and  voter  in,  the  county  of  Saline. 
That  said  county  of  Saline  has  been  recognized  as  a  county, 
and  that  by  law.  Circuit  Courts  were  held  in  Saline  county,  on 
the  next  Monday  after  they  were  held  in  Gallatin  county ;  the 
county  of  Saline,  being  one  of  the  counties  composing  the  third 
Judicial  Circuit.  That  afterwards  by  virtue  of  an  act  of  the 
General  assembly,  the  county  of  Saline  was  made  a  part  of  the 
twelfth  Judicial  Circuit,  the  Courts  therein  to  be  held  at  Raleigh, 
on  the  Mondays  following  the  sitting  of  the  courts  in  Hamilton 
county.  That  by  virtue  of  an  act  of  the  General  Assembly, 
entitled  "An  act  to  create  the  county  of  Gallatin  out  of  the  coun- 
ties of  Gallatin  and  Saline,"  approved  February  11th,  1851,  it 
was  enacted,  that  the  said  counties  of  Gallatin  and  Saline  be  abol- 
ished, and  that  all  the  territory  therein  embraced,  should  compose 
one  new  county,  to  be  styled  and  known  as  the  county  of  Galla- 
tin, and  that  the  county  seat  of  said  new  county  of  Gallatin, 
should  be  permanently  located  at  Equality.  That  said  act  fur- 
ther provided  for  the  election  of  county  officers  for  said  new 
county  of  Gallatin,  and  the  permanent  organization  thereof,  which 
said  elections  have  been  held,  and  the  officers  have  been  elected, 
qualified  and  commissioned,  and  are  discharging  their  duties. 
That  Samuel  S.  Marshall,  presiding  Judge  of  the  said  twelfth  Ju- 
dicial Circuit,  has  organized  his  court  in  Gallatin,  pursuant  to  the 
last  above  mentioned  law,  and  is  proceeding   with   the  business 
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thereof,  in  violation  of  the  Constitution  of  the  State.  That  there 
is  criminal  and  civil  business  pending,  and  undetermined,  in  the 
Circuit  Court,  in  Saline  county,  and  that  the  time  for  holding  the 
Circuit  Court  therein  has  arrived.  That  the  County  Court  of 
Saline  county,  regarding  the  last  named  law  as  unconstitutional 
and  void,  have  notified  and  requested  the  Judge,  to  hold  and  con- 
vene a  regular  term  of  the  Circuit  Court,  at  Raleigh,  in  Saline 
county,  without  regard  to  the  last  named  law,  which  the  Judge 
has  refused  to  do.  Praying  a  mandamus  ordering  the  Judge  to 
hold  the  Court  in  Saline  county,  &c.  To  this  petition,  Judge 
Marshall  answers,  that  it  had  been  presented  to  him  on  the 
26th  day  of  May,  1851,  at  the  sitting  of  the  Gallatin  Circuit  Court 
at  Equality,  and  with  a  view  to  a  speedy  adjudication  of  the 
question,  enters  his  appearance  thereto,  waives  an  alternative 
mandamus,  or  other  process,  and  all  technical  objection.  That 
he  does  not  deny  any  matters  of  fact  alleged  in  the  petition,  but 
admits  them  to  be  true.  That  he  has  refused  to  hold  Court  at 
Raleigh,  in  Saline  county.  That  he  will  regard  the  provisions  of 
the  law,  uniting  the  two  counties  of  Gallatin  and  Saline,  as  con- 
stitutional and  directory  to  him,  until,  by  the  order  and  judgment 
of  the  Supreme  Court,  he  should  be  othenvise  commanded. 

After  hearing  of  the  cause,  a  peremptory  mandamus  was 
awarded. 

A.  Lincoln  &  R.  Wingate,  for  the  Relator. 

A.  G.  Caldwell  &  H.  B.  Montgomery,  for  the  Respondent. 

Caton,  J.  The  Legislature,  undoubtedly,  was  competent 
to  pass  this  law,  unless  the  exercise  of  such  a  power  is  clearly 
inhibited  by  the  constitution.  The  first  section  of  ihe  seventh 
article  of  the  constitution,  provides,  that  "  No  new  county  shall 
be  formed  or  established  by  the  General  Assembly,  which  will 
reduce  the  county  or  counties,  or  either  of  them,  from  which  it 
shall  be  taken  to  less  contents  than  four  hundred  square  miles, 
nor  shall  any  county  be  formed  of  less  contents  ;  nor  shall  any 
line  thereof  pass  within  less  than  ten  miles  of  any  county  seat  of 
the. county  or  counties  proposed  to  be  divided."  The  second 
section  provides,  that  "  No  county  shall  be  divided,  or  have  any 
part  sti  icken  therefrom,  without  submitting  the  question  to  a  vote 
of  the  people  of  the  county,  nor  unless  a  majority  of  all  the  legal 
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voters  of  a  county  voting"'on  tlie  question, shall  vote  for  the  same." 
The  fourth  section  provides,  that  "There  shall  be  no  territory 
stricken  from  any  county,  unless  a  majority  of  the  voters  living 
in  such  territory,  shall  petition  for  such  division  ;  and  no  territory 
shall  be  added  to  any  county,  without  the  consent  of  the  majority 
of  the  voters  of  the  county  to  which  it  is  proposed  to  be  added." 
Section  five  provides,  that  "No  county  seat  shall  be  removed, 
until  the  point  to  which  it  is  pioposodtobe  removed,  shall  be 
fixed  by  law,  and  a  majority  of  the  voters  of  the  county  shall 
have  voted  in  favor  of  its  removal  to  such  point."  These  are  all 
the  provisions  of  the  constitution  which  it  is  supposed,  inhibited 
the  passage  of  the  law  under  consideration.  The  first  section 
quoted  certainly  is  not  offended  by  the  passage  of  this- law,  either 
in  letter  or  spirit.  The  object  of  that  section  is  to  prevent  the 
reduction  of  large  counties  to  small  ones,  or  the  creation  of  small 
counties,  and  also  to  prevent  the  running  of  new  county  lines  too 
near  county  seats,  already  established.  The  effect  on  the  law  in 
question,  would  be  to  secure  a  larger  county,  instead  of  smaller 
counties,  and  hence  the  design  of  the  convention,  in  framing  the 
first  section,  is  not  disappointed.  That  section  makes  no  provision 
for  a  vote  of  the  people  on  the  subject,  and  but  for  subsequent  pro- 
visions, we  think  no  question  could  be  made,  as  to  the  validity  of 
this  law.  This  element,  however,  is  introduced  into  the  next  sec- 
tion. That  section,  expressly  inhibits  the  division  of  a  county,  or 
the  taking  any  part  therefrom,  without  an  affirmative  vote  of  the 
people  of  the  county.  The  fourth  section  forbids,  substantially, 
the  same  thing,  unless  a  majority  of  the  voters,  in  the  territory, 
which,  it  is  proposed,  shall  be  detached  from  one  county  and  added 
to  another,  petition  for  the  change  ;  and  then  before  the  act  can 
take  effect,  a  majority  of  the  voters  of  the  county  to  which  the 
territory  is  proposed  to  be  attached,  must  consent  thereto.  By 
force  of  these  two  sections,  territory  cannot  be  changed  from  one 
county  to  another,  without,  in  the  first  place,  a  petition  of  a  ma- 
jority of  voters  in  the  territory,  and  then  the  separate  affir- 
mative vote  of  both  counties  to  be  affected  by  the  change.  No 
rational  mind  can  doubt,  after  the  perusal  of  these  provisions,  that 
it  was  the  unequivocal  intention  of  the  convention,  that  county 
lines  already  established,  should  not  be  changed,  except  by  the 
deliberate  vote  of  the  people  who  might  be  affected  thereby.  To 
secure  this  right,  and  to  prohibit  all  such  changes  of  county  lines, 
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against  the  wishes  of  the  people,  was  manifestly  a  cherished  ob- 
ject of  the  convention,  on  framing  the  constitution,  and  of  the 
people  in  adopting  it. 

\Vhat  then  are  the  provisions,  what  the  object,  and  what  the 
effect,  of  the  law  under  consideration  ?  It  provides  for  the  abo- 
lition of  the  counties  of  Gallatin  and  Saline,  and  for  the  creation 
from  their  territory  of  the  county  of  Gallatin.  Its  object  and 
effect  was  to  unite  the  two  counties  into  one — to  attach  one 
county  to  the  other,  without  the  approbation  of  the  people  of  the 
two  counties.  The  design  of  the  constitution  is  to  prohibit  things, 
not  names.  It  is  to  forbid  results  and  effects,  and  not  the  form 
of  expression  to  be  used  in  accomplishing  them.  A  substance 
was  sought  after,  and  not  a  shadow.  A  real  power  was  designed 
to  be   reserved  to    the  people,   and  not  to    their  hope   of  right 

We  were  asked  if  the  legislature  may  not  abolish  a  county, 
organization,  and  then,  from  very  necessity,  attach  the  disorgan- 
ized territory  to  another  county,  or  form  a  new  one  ?  We  answer 
unhesitatingly,  that  the  legislature  may  not  destroy  a  county,  if 
the  object,  or  necessary  result,  is  to  accomplish  an  unconstitu- 
tional purpose.  Should  the  time  ever  arrive  when  any  county* 
in  this  State  becomes  entirely  depopulated,  then  the  legislature 
might  repeal  the  law  of  its  organization  ;  or,  should  we  acquire 
new  territory,  from  that  a  new  county  might  well  be  organized 
by  the  legislature  alone,  but  to  disturb  county  lines,  already  es- 
tablished, Avithout  a  vote  of  the  people,  would  be  doing  that 
which  the  constitution  has  forbidden  in  terras  which,  it  seems  to 
us,  cannot  be  mistaken.  The  legislature  cannot  do  indirectly, 
that  which  it  is  forbid  lento  do  directly.  This  is  a  rule  dictated 
by  reason,  and  supported  by  the  highest  authority.  Craig  v. 
The  State  of  Missouri,  4  Peters,  410.  To  be  sure,  it  should  n  ot 
be  applied,  unless  the  end  proposed  to  be  accomplished  is  mani- 
festly the  very  thing  forbidden,  but  when  that  is  clearly  the  case, 
no  circumlocution  can  give  validity  to  the  forbidden  act.  Should 
this  act  be  sustained,  let  it  once  be  established,  that  the  legis- 
lature may  destroy  old  counties  as  it  pleases,  and  from  their 
territory  create  new  ones,  and  every  conceivable  change  of  county 
lines  may  be  effected,  and  that  too,  without  any  reference  to  a 
vote  of  the  people,  if  the  noAV  county  is  of  the  requisite  size. 

The  same  legislature  which  passed  this  act,  also  passed  an  act 
creating  the   county  of   Kankakee,  out  of  territory  to  be  taken 
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from  the  counties  oE  Will  and  Iroquois,  and  -whence  the  neces- 
sity of  submitting  that  act  to  a  vote  of  the  people  of  those  coun- 
ties, when,  if  this  act  is  constitutional,  the  same  thing  could  have 
been  accomplished  by  abolishing  the  counties  of  Will  and  Iro- 
quois, and  then  from  their  territory  organizing  three  new  counties, 
giving  to  each  precisely  the  same  boundaries  which  they  noAV 
have.  So,  too,  in  the  same  way  might  the  county  of  Oregon 
have  been  created  oat  of  territory  taken  from  the  counties  of 
Morgan,  Sangamon  and  Macoupin,  without  a  vote  of  the  people 
of  those  counties.  Nothing  was  requisite  but  to  abolish  those  three 
counties  and  to  create  four  new  ones,  and  the  desired  end  would 
be  accomplished  at  once,  and  yet  this  same  legislature,  no  doubt, 
in  obedience  to  the  provisions  of  the  constitution,  thought  proper 
to  submit  the  act  creating  the  county  of  Oregon,  to  a  saparate 
vote  of  the  people  of  the  three  counties,  from  which  the  territory 
of  the  new  county  was  to  be  taken.  Suppose  the  legislature  had 
passed  an  act,'>  simply  providing  that  the  territory  of  the  county 
of  Saline,  should  thereafter  be  attached  io,  and  form  a  part  of 
the  county  of  Gallatin.  Would  it  be  pretended  that  such  a  law 
would  be  valid,  without  a  vote  of  the  people,  simply  because  it 
transferred  the  whole  county,  instead  of  a  part  of  it  ? 

The  object  and  effect  of  the  law  under  consideration,  is  pre- 
cisely the  same  as  the  one  supposed.  What  possible  difference 
is  there,  whether  two  counties  be  abolished  or  annihilated, 
and  of  the  same  territory  a  new  one  formed,  or  one  county  is 
attached  to  the  other  ?  If  the  legislature  cannot  do  the  one,  then 
it  is  prohibited  from  doing  the  other.  No  change  of  county  lines 
can  be  made  without,  in  effect,  abolishing  the  old  county  organi- 
zation, and  creating  a  new  one,  so  far  as  the  territory  transferred 
is  concerned  ;  and  no  additional  authority  is  acquired,  by  affect- 
ing to  do  indirectly,  what  they  must  of  necessity  do,  substantiall}^ 
in  all  cases  of  the  kind.  This  right  of  abolition  or  annihilation 
of  county  organizations,  and  the  consequent  results,  if  admitted 
as  claimed  in  this  case,  would  utterly  destroy  every  provision  of 
the  constitution,  the  object  of  which,  is  to  secure  to  the  people 
interested,  a  direct  control  over  legislative  action  affecting  ex- 
isting county  organizations.  If  the  constitution  is  still  to  be 
regarded  as  an  instrument  of  that  sacred  character  which  has 
hitherto  always  been  attributed  to  all  American  constitutions, — 
if  it  is  still  to  be  considered  as  a  law  to  the  law  makers,  as  well 
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as  to  the  citizens,  a  law  whicli  cannot  be  compassed  or  evaded, 
then,  it  is  our  duty  to  see  that  its  material  and  substantial  pro  • 
visions  are  not  frittered  away  by  establishing  a  rule,  which  will 
in  every  instance,  allow  its  provisions  to  be  disregarded,  which 
will  permit  the  legislature  to  do  the  precise  and  identical  thing 
which  the  constitution,  in  most  express  and  unequivocal  terms, 
has  declared  shall  not  be  done,  without  the  vote  of  the  people 
interested. 

There  is,  no  doubt,  a  certain  degree  of  plausibility  m  the  course 
of  argument,  by  which  this  law  is  attempted  to  be  sustained.  It 
is  truly  said  that  the  constitution  is  a  restraint  upon  legislative 
powers,  and  there  is  no  doubt  but  this  law  might  be  passed  un- 
less prohibited  by  the  constitution.  From  this  it  is  argued  that, 
as  there  is  no  express  prohibition  to  abolish  counties,  it  is  within 
the  nower  of  the  legislature  to  do  so.  and  from  necessity,  there 
must  be  authority  to  organize  the  disorganized  territory.  But  this 
reasoning  is  more  specious  than  sound.  As  we  have  before  seen, 
it  leads  inevitably  to  the  overthrow  of  the  paramount  law  of  the 
State.  No  means  can  be  constitutional,  which  effect  an  uncon- 
stitutional object.  While  Ave  would  not  extend  the  prohibitions 
of  the  constitution,  so  as  to  embrace  measures  and  objects,  not 
manifestly  and  clearly  within  the  design  of  its  framers,  yet  where 
that  is  undeniably  the  case,  then  by  no  means  whatever,  should 
it  be  allowed  to  be  evaded.  We  cannot  doubt  that  the  objects 
designed  to  be  accomplished  by  this  act,  cannot  be  effected  with- 
out the  affirmative  vote  of  the  people  of  the  counties  of  Saline 
and  Gallatin  ;  and  for  the  reason  that  no  provision  is  made  for 
such  a  vote,  we  think  it  is  iu  derogation  of  the  constitution,  and 
that  it  must  continue  inoperative,  till  an  election  shall  have  been 
provided  for  by  law,  and  an  affirmative  vote  obtained  from  the 
voters  of  each  of  the  counties  affected  by  the  law. 

The  act  in  question,  not  only  attempts  to  unite  the  county  of 
Saline  with  the  county  of  Gallatin,  without  the  constitutional 
sanction  of  the  people,  but  in  effect,  it  also  provides  for  the  change 
of  the  county  seat  of  Gallatin  county  without  the  vote  provided 
for  in  the  fifth  section  of  the  seventh  article  of  the  constitution. 
This  section,  which  I  have  quoted,  forbids  the  removal  of  a  county 
seat  without  a  vote  of  the  people  of  the  county.  This  law,  prac- 
tically undertakes  to  remove  a  county  scat  by  legislative  action 
alone.     For  the  reason,  then,  that  no  provision  is  made  for  taking 
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a  vote  of  the  people  upon  the  removal  of  the  county  seat  from 
Shawneetown  to  Equality,  the  law  is  also  incomplete.  The  act 
in  question,  remaining  inoperative  as  it  does,  the  old  county  or- 
ganizations continue,  and  it  is  the  duty  of  the  Circuit  Judge  to 
hold  circuit  courts  in  both  counties,  the  same  as  if  it  had  not 
been  passed,  and  a  peremptory  mandamus  must  be  awarded  ac- 
cording to  the  agreed  case. 

Mandanms  aivarded. 


>   ^     0     ^-4 


James  Dufield,  Appellant.  «.  Ellsha  A.  Cross,  Appellee. 

APPEAL  FROM  McHENRY. 

It  is  erroneous  to  instruct  ajury  in  such  language,  as  assumes  that  a  settlement 
can  only  be  proved  by  the  admissions  of  the  plaintiff  in  the  suit. 

I'he  declarations  of  a  party  are  admissible  in  evidence  against  him  and  are  to  be 
received  and  considered  bj  the  jury.  Although  such  declarations  are  notmade 
dohberately,  the  Jury  must  determine  what  weight  shall  be  given  them. 

The  right  of  action  for  service  rendered  by  a  minor,  is  in  the  iiareut  or  guar- 
dian, (a) 

This  action  was  brought  in  the  McHenry  circuit  court,  by  Cross 
against  Dufield  ;  and  was  tried  before  Henderson,  Judge,  and  a 
jury,  at  April  term,  1850  ;  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  Cross,  for  the  sum  of  ^160.00. 

The  facts  necessary  to  a  full  understanding  of  the  opinion  of 
the  Court,  are  set  forth  in  it. 

T.  L.  Dickey  ana  Strode  &  McClure,  for  Appellant. 

Loop  &  Hurlbut,  for  Appellee. 

Treat,  C,  J.  This  was  an  action  of  assumpsit  for  work  ■ 
and  labor.  It  appeared  from  the  evidence,  that,  in  1838,  the 
plaintiff  was  placed  by  his  mother  with  the  defendant,  to  remain 
until  he  should  become  of  age.  He  continued  with  the  defend- 
ant until  the  spring  of  1849,  when  he  received  a  horse  of  the 
value  of  $140,  and  Avent  to  Wisconsin.  He  afterwards  returned, 
and  performed  some  further  service.  He  became  of  age  in  the 
latter  part  of  1848.  While  with  the  defendant,  he  was  treated 
as  a  member  of  his  family.  The  plaintiff  introduced  evidence 
of  the  value  of  his  services,  as  well  before,  as  after  he  attained 
his  majority.     The  defendant   proved   some  payments,  and  also 

(o)    ParmeUeevs.  Smith,  21  m.K.  620. 
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admissions  of  the  plaintiff,  made  on  several  occasions  and  under 
different  circumstances,  to  the  effect  that  a  settlement  had  taken 
place,  and  that  he  was  to  wait  on  the  defendant  for  the  balance 
found  due  him  until  the  fall  of  1851.  At  the  request  of  the 
plaintiff,  the  Court  instructed  the  jury,  "that  unless  they  be- 
lieved from  evidence,  that  the  plaintiff  in  this  suit  deliber- 
ately and  distinctly  admitted,  that  he  had  settled  up  with  defend- 
ant all  matters  involved  in  this  case,  which  settlement  was  agreed 
at  the  time  to  be  in  full  of  all  demands,  then  the  plaintiff  is  not 
cut  off  from  recovering  for  his  work  and  labor,  not  included  in 
the  settlement,  such  amount  as  the  jury  considers  proved." 

The  instruction  was  erroneous,  and  calculated  to  mislead  the 
jury.  It  is  subject  to  several  exceptions.  It  assumed  that  a  set- 
tlement could  only  be  proved  by  the  admissions  of  the  plaintiff. 
But  as  the  evidence  tending  to  show  a  settlement  consisted 
mainly  of  the  declarations  of  the  plaintiff,  this  branch  of  the 
instruction  may  not  have  prejudiced  the  defendant.  Again  :  the 
instruction  applied  an  improper  test  to  the  admissions.  It  in 
effect  wholly  excluded  them  from  the  jury,  unless  they  were 
deliberately  and  distinctly  made.  The  declarations  of  a  party 
are  admissable  in  evidence  against  him,  on  the  principle,  that 
what  he  says  against  his  interests  may  be  considered  as  true. 
They  are,  indeed,  often  of  an  inconclusive  and  unsatisfactory 
character,  depending  very  much  on  the  circumstances  under 
which  they  are  made.  But  they  are  to  be  received  and  con- 
sidered by  the  jury,  in  connection  with  the  other  evidence  in 
the  case,  (a)  It  is  the  province  of  the  jury  to  determine  what 
weight  shall  be  given  them.  If  the  jury  are  satisfied  that  the 
declarations  are  true,  then  they  are  bound  to  regard  the  facts  as 
proved,  and  decide  accordingly.  The  true  test  in  this  case  was 
whether  the  admissions  satisfied  the  minds  of  the  jury  that  a 
settlement  had  been  made,  and  not  whether  the  admissions 
themselves  were  made  in  a  particular  manner.  There  is  another 
objection  to  the  instruction.  It  left  the  jury  at  liberty,  in  the 
event  they  came  to  the  conclusion  that  there  had  been  no  final 
settlement,  to  take  into  consideration  the  services  of  the  plaintiff 
while  a  minor.  The  plaintiff  had  no  legal  claim  to  compensa- 
tion for  those  services.  The  right  of  action,  if  any  existed,  was 
in  the  mother,  who  was  entitled  to  the  labor  of  her  son,  and  who 
put  him  in  the  service  of   the  defendant.      From  the  amount  of 

(c)     Young  vs.  Fonte,  43  HI.  li.  39. 
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the   Terclict,    it  is  very  evident  that  something  was  allowed  the 
plaintiff  on  account  of  services  performed  before  he  was  of  full  age 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


-•-♦-©-<»-»- 


Jambs  Dunlap,  Appellant,  v.    David  A.  Smith,  el  al.,,  As- 
signees of  the  Bank  of  Illinois,  Appellees. 

APPEAL  FllOM.   SANGAMOjS'. 

A  debtor  of  the  Bank  of  Illinois  is  authorized  to  discharge  his  indebtedness  in 
the  notes  and  certificates  of  the  Bank  ;  unless  it  shall  appear,  that  the  indebt- 
edness arose  as  a  subscription  for  bank  stock. 

The  term  stock  notes  has  not  a  technical  meaning. 

The  facts  of  this  case,  and  the  judgment  rendered  upon  it,  will 
be  found,  ante  page  181. 

After  the  decision  in  this  court  had  been  returned  to  the  San- 
gamon Circuit,  Dunlap  entered  his  motion,  that  satisfaction  of 
said  judgment  be  entered,  to  the  extent  of  twenty-eight  thousand 
one  hundred  and  twenty-seven  dollars  and  thirty-five  cents,  or 
such  part  thereof  as  he  may  be  entitled  to  a  credit  for,  and  in 
support  of  said  motion,  filled  an  agreement  of  the  parties,  made 
since  the  rendition  of  said  judgment ;  whereupon  the  plaintiff,  in 
resistance  of  said  motion,  produced  in  evidence  the  record  of 
said  judgment,  with  the  previous  agreed  case  (see  ante  181)  and 
all  the  papers  and  entries  in  the  cause  ;  and  after  argument,  the 
Circuit  Court,  Davis,  Judge,  presiding,  at  March  term,  1851, 
overruled  the  motion  and  gave  coses  against  Dunlap.  And 
thereupon,  on  motion  of  Dunlap,  an  appeal  was  granted.  The 
bill  of  exceptions  taken  on  the  motion,  in  addition  to  the  agreed 
case,  (ante  18-1,)  states,  that  it  is  agreed  that  since  the  rendition 
of  said  judgment,  to  wit  on  the  13th  day  of  January,  1851,  the 
plaintiffs  have  received  on  account  of  said  judgment,  of  and  from 
the  defendant,  in  the  notes  of  the  Bank  of  Illinois,  $10,311.00. 
and  in  the  certificates  of  said  Bank,  is  substance  and  form  as  pro- 
vided in  the  sixteenth  section  of  the  act  concerning  said  Bank, 
passed  February  15th,  1843,  |17,816.35  ;  and  that  said  defen- 
dant (Dunlap)  claims  the  right  to  pay  said  judgment  in  the  notes 
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and  certificates  of  said  Bank,  at  par,  which  claim  the  plaintiffs 
deny  ;  that  said  defendant  shall  enter  a  motion  in  the  court 
aforesaid,  to  have  satisfaction  of  said  judgment  entered,  to  the 
extent  of  the  notes  and  certificates  received,  or  either  of  them  as 
aforesaid  ;  that  when  the  court  decides  said  motion,  the  losing 
party  may  take  the  case  to  the  Supreme  court,  sitting  at  Ottawa 
in  June  [then]  next,  by  writ  of  error  or  appeal,  Avithout  bond  or 
security ;  that  if  the  Supreme  Court  decide  that  said  motion 
should  be  sustained,  so  it  is  to  be ;  and  if  it  decide  that  said 
motion  should  be  overruled,  the  said  plaintiffs  are  to  hold  said 
notes  and  certificates,  subject  to  the  order  of  said  defendant. 

S.  A.  Douglas.  S.  T.  Logan  and  J.  A.  MoClernand,  for  Ap- 
pellant. 

A.  Lincoln,  for  Appellees. 

Trumbull,  J.  This  same  case  came  before  the  court  at 
its  last  term  at  Springfield,  and  the  amount  of  Dunlap's  liability 
was    fixed  by  the      decision  made  at  that    time. 

He  now  claims  the  right  to  discharge  the  judgment  then  en- 
tered against  him  in  the  notes  and  certificates  of  the  Bank,  which 
is  the  only  question  now  involved  in  the  case.  In  determin- 
ing this  question,  it  becomes  important  to  look  to  the  nature  and 
origin  of  Dunlap's  indebtedness,  and  also  to  the  laws  in  force  at 
the  time  it  was   incurred. 

On  the  22d  of  December,  1842,  the  Legislature  passed  "  An 
act  in  relation  to  the  State  Bank  of  Illinois  and  Bank  of  Illi- 
nois," which  declares,  "  That  all  debts  and  demands  due,  by  note 
or  otherwise,  unto  the  president,  directors,  and  company  of  the 
Bank  of  Illinois,  or  to  the  State  Bank  of  Illinois,  or  that  may 
hereafter  become  due  unto  either  of  said  banks,  may  after  or 
before  suit  brought  thereon,  be  discharged  and  paid  in  the  notes 
and  bills  of  said  banks  respectively,  to  which  said  debt  or  de- 
mand may  be  due,  whether  the  same  be  m  the  possession  of  said 
bank  or  banks  or  assigned  or  transferred  to  any  corporation, 
person  cr  persons," 

The  contract  which  was  the  foundation  of  the  judgment  against 
Dunlap,  bore  date  February  20,1843,  nearly  two  months  after 
the   foregoing  act   was  passed ;  and  he  would  clearly   have  the 
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right  to  discharge  it  according  to  the  provisions  of  that  act, 
unless  there  was  something  in  the  character  of  the  contract,  to 
make  it  an  exception  to  the  general  provisions  of  the  law. 
Such  it  is  insisted  is  the  case,  from  the  fact  that  the  contract  is 
described  in  the  transfer  of  the  assets  of  the  bank,  as  a  stock 
note.  All  the  information  we  have  upon  that  subject,  is  what  is 
contained  in  the  agreed  case  upon  which  the  judgment  was  ren- 
dered. That  agreement  states,  that  the  president,  directors,  and 
company  of  the  Bank  of  Illinois,  on  the  tenth  day  of  April, 
1845,  pursuant  to  an  act  of  the  Legislature  passed  "Feb.  28, 
1845,  under  their  corporate  seal  and  the  signature  of  their  presi- 
dent [the  said  Dunlap]  and  cashiers,  assigned  said  note  as  a  stock 
note  "  to  the  assignees  of  said  Bank.  Admitting  that  by  the 
assignmfent  thus  made,  Dunlap  is  estopped  from  denying  that 
the  note  was  a  stock  note,  and  the  question  arises.  How  does  it 
change  his  right  to  discharge  the  amount  due  upon  it,  in  the 
notes  of  the  bank  ? 

It  will  be  borne  in  mind,  that  the  record  is  wholly  silent  as  to 
the  consideration  of  the  note,  or  the  circumstances  under  which 
it  was  given.  All  we  know  is,  that  it  was  assigned  as  a  stock 
note.  The  record  does  not  even  contain  a  copy  of  the  note,  and 
whether  it  was  given  on  account  of  an  original  subscription  for 
stock,  or  on  a  purchase  of  stock  which  the  bank  may  have  been 
authorized  to  sell,  does  not  appear. 

If  it  could  be  gathered  from  the  record  that  it  was  given  on 
account  of  a  subscription  to  the  stock  of  the  bank,  made  previ- 
ous to  the  passage  of  the  law  of  Dec.  22,  1842,  and  upon  the 
faith  of  which  bill  had  been  issued  and  liabilities  incurred  by 
the  bank,  which  still  remain  unpaid,  we  should  have  on  hesita- 
tion in  holding  that  it  was  not  a  debt  or  demand  within  the  pur- 
view of  the  act  of  Dec.  22,  1842,  and  which  the  debtor  could  dis- 
charge in  the  notes  of  the  bank.  The  stock  of  a  bank  paid  in 
and  subscribed  for,  consitutes  a  fund  for  the  payment  of  the  lia- 
bilites  of  the  bank.  To  allow  a  stockholder,  who  at  the  time  of 
his  subscription  was  required  by  the  charter  of  the  bank  to  pay 
for  his  stock  in  specie,  subsequently  to  discharge  that  subscrip- 
tion, after  the  bank  had  become  insolvent,  in  its  depreciated  bills, 
would  be  equivalent  to  allowing  him  to  withdraw  a  part  of  that 
fund  upon  the  faith  of  which  the  bills  had  been  issued,  and 
would  be  manifestly  unjust,  as  well    to  stockholders  who  were- 
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not  in  debt  for  their  subscriptions,  as  to  the  creditors  of  the 
b'ank.  To  such  a  case  much  of  the  reasoning  in  the  case  of  King 
T).  Elliott,  5  Smedes  &  Marshall,  428,  would  be  applicable. 

The  record  before  us,  however,  discloses  no  such  case,  and  it 
is  not  for  the  Court  to  make  a  case  for  the  plaintiff.  The  term 
stock  note  has  no  technical  meaning,  and  may  as  well  apply  to  a 
note  given  on  the  sale  of  stock  which  the  bank  had  purchased 
or  taken  in  the  payment  of  doubtful  debts,  as  to  a  note  given  on 
account  of  an  original  subscription  to  stock. 

Here  the  record  not  only  fails  to  show,  that  the  consideration 
of  the  note  was  an  indebtedness  for  stock,  existing  prior  to  the 
passage  of  the  act  of  Dec.  22,  1842  ;  but  in  the  absence  of  all 
evidence,  the  presumption  is,  that  the  consideration  was  a  lia- 
bility incurred  for  the  first  time,  at  the  date  of  the  note.  If  so, 
the  law  under  which  the  contract  was  made  became  parjt  of  it, 
and  Dunlap's  right  to  discharge  it  according  to  the  provisions  of 
that  law,  is  unquestionable. 

On  the  25th  day  of  February,  1843,  five  days  after  the  date 
of  the  note  given  by  Dunlap,  and  before  it  became  due,  an  act 
was  passed  for  putting  the  Bank  of  Illinois  into  liquidation  ; 
which  provides,  among  other  things,  for  paying  out  the  specie 
of  the  bank  then  on  hand/jro  rata^  among  its  creditors,  and  for 
issuing  certificates  for  the  balances  due  ;  which  certificates,  the 
act  declares,  shall  be  received  in  payment  for  any  debt  due  or  to 
become  due  the  bank.  By  this  act,  certificates  are  placed  upon 
the  same  footing  as  notes  in  the  payment  of  debts  ;  in  fact  there 
is  now  no  difference  between  them,  certificates  having  the  same 
market  value  as  notes. 

The  judgment  against  Dunlap  comes  directly  within  the  terms 
of  the  acts  authorizing  the  debtors  of:  the  bank  to  discharge  their 
liabilities  in  its  notes  and  certificates  ;  and  as  has  been  already 
shown,  there  is  nothing  in  the  nature  of  the  judgment  or  the 
contract  upon  which  it  is  founded,  as  disclosed  by  the  record,  to 
distinguish  it,  so  far  as  relates  to  the  mode  of  payment,  from  the 
ordinary  debts  due  the  bank. 

The  case  of  King  v.  Elliott  is  distinguishable  from  this,  in  sev- 
eral particulars.  In  that  case,  the  delinquent  stockholder  was 
garnisheed  by  a  creditor  of  the  bank,  before  the  passage  of  the 
act  providing  that  garnishees  who  were  indebted  to  it  should 
have  the  right  to    discharge   their   indebtedness   in  the  notes  of 
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the  bank  ;  moreover,  it  did  not  appear  in  that  case,  that  the  gar- 
nishee held  the  notes  of  the  bank,  when  he  was  garnisheed  ;  and 
as  the  claim  was  then  transferred  by  law,  no  offset  subsequently 
acquired  could  avail  him. 

It  is  to  be  regretted  that,  in  so  important  a  case  as  this,  the 
parties  have  not  thought  proper  to  bring  before  the  Court  the 
whole  transaction  out  of  which  Dunlap's  indebtedness  arose. 
Had  this  been  done,  it  is  possible  that  the  Court  might  be  called 
upon  to  pronounce  a  different  judgment ;  but  as  the  case  is  pre- 
sented in  the  record,  by  which  alone  the  Court  must  be  governed, 
Dunlap's  right  to  discharge  the  judgment  in  the  notes  and  certifi- 
cates of  the  bank,  is  clear. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


«»  •  ^« 


The  Trustees  of  the  Illinois  and  Michigan  Canal  et  al. ,  Pltffs 
in  Error,  v.  The  City  of  Chicago,  Defts  in  Error, 

ERROR  TO  COOK. 

It  is  error,  in  a  proceeding  for  opening  a  street  in  the  city  of  Chicago,  to  in- 
clude tlie  costs  in  the  assessment. 

The  real  estate,  belonging  to  the  Trustees  of  the  Illinois  and  Michigan  Canal, 
is  liable  to  assessments,  for  opening  strueis  and  other  improvements  of  a  like 
character. 

Assessments  for  improvements,  are  not  a  charge  upon  an  estate  which  reduces 
its  value,  and  are  distinguishable  from  taxes. 

The  State  cannot  now  be  considered  as  the  owner  of  the  Canal  lands,  the  tnis- 
tees  are  invested  with  the  legal  title,  but  the  State  has  such  a  beneficial  in- 
terest in  the  Canal  and  Canal  property,  as  may  give  her  the  right  to  insist 
that  the  trustees  shall  faithfully  execute  the  purposes  of  the  trust. 

This  was  a  proceeding  by  petition,  on  the  part  of  the  city  of 
Chicago,  for  the  purpose  of  widening  an  alley  into  a  street  eighty 
feet  in  width.  The  prayer  of  the  petition  was  allowed  and  com- 
missioners were  named  to  examine  and  report  upon  the  necessity 
of  the  appropriation,  the  value  of  the  land  to  be  condemned,  and 
the  injury  to  the  owner  or  owners  thereof,  and  to  assess  and 
apportion  the  damages  and  expenses  of  the  improvement  on  real 
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estate,  wMcli  they  might  deem  benefitted  thereby,  apportioning 
injury  and  benefits,  &c.  A  portion  of  the  property  claimed  by 
the  Canal  Trustees,  was  included  in  the  assessment  of  the  com- 
missioners. 

At  the  May  term,  1849,  Dickey,  Judge,  presiding,  the  report 
of  the  commissioners,  recommending  the  enlargement  of  the  alley," 
and  including  the  assessments  for  improvements,  &c.,  was  ac- 
cepted, and  the  order  for  enlarging  the  street  was  entered  of 
record.  The  costs  of  assessing,  &c.,  were  included  in  the  report, 
which  was  confirmed.  Several  errors  were  assigned,  which  are 
not  noticed  in  the  opinion  of  the  Court. 

The  errors  discussed  by  the  Court  are,  that  the  costs  of  the 
proceeding,  consisting  of  attorneys',  clerks'  fees,  &c.,  were  asses- 
sed upon  the  property  in  violation  of  law.  The  Canal  Trustees 
assign  for  error,  that  the  canal  lots  and  lands  are  by  law  exempt 
from  taxes  and  assessments,  and  the  proceeding  against  them 
was  therefore  illegal  and  void.' 

I.  N.  Arnold,  for  Pltffs  in  Error. 

S.  S.  Hayes,  for  Deft  in  Error. 

We  concede  that  the  judgment  of  the  Court  below  must  be 
reversed,  for  the  reason  that  the  costs  of  the  proceeding  are  in- 
cluded with  the  expenses  of  the  improvement,  that  being  the 
point  decided  in  Morris  v.  Chicago,  11  Illinois  R.,  650. 

We  desire,  however,  a  decision  on  the  question  of  the  liability 
of  canal  lands  to  be  assessed  for  local  improvements. 

The  general  power  is  given  the  city  to  assess  on  all  the  prop- 
erty benefitted.     Chicago  Incorporation  Act,  1837,  §38. 

The  Canal  Trustees  are  a  corporation.  The  property  of  cor- 
porations is  included,  though  not  specially  mentioned.  11  Wheat. 
R.,  392  ;  15  Johns.,  382. 

The  canal  lands  lying  between  North  and  South  Water  streets, 
are  expressly  exempted,  showing  the  intention  to  charge  the 
rest.     Act '37,  §38. 

The  words  "of  every  description,"  give  no  greater  extent  to 
the  word  "taxation"  in  §  13,  Canal  Law,  '43,  than  it  would  have 
without.     See  R.  S.,  p.  27,  do.  437. 

This  is  only  an  exemption   from  taxes,  which  are  burdens  im- 
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posed  by  legislative  authority  for  the  public  good,  not  from 
assessments,  made  on  real  estate  of  the  value  added  to  it  by  an 
improvement  for  local  convenience  and  advantage.  3  Tomlin's 
Law  Die.  Tit.  Tax  ;  Matter  of  Corporation  of  New  York,  11 
Johns.,  77  ;  Bleecker  v.  Ballou,  3  Wend.,  263  ;  Sharp  et  al.  v. 
Speir,  4  Hill's  R.,  76  ;  Northern  Liberties -u.  St.  John's  Church, 
13  Penn. State R. ,105  ;  Ross  v.  Mayor  of  New  York,3  Wend., 333. 

There  is  nothing  in  the  nature  and  objects  of  tlie  incorpora- 
tion, in  the  fact  that  the  State  is  remotely  interested,  to  distin- 
guish the  present  case.     The  fee  simple  is  not  in  the  State. 

It  does  not  alter  the  case,  that  the  St:\te  has  a  reversionary 
interest,  instance  escheats,  or  that  she  may  pay  off  the  debt  and 
take  the  canal,  instance  any  railroad  charter,  where  this  power 
is  reserved,  or  (if  it  were  so)  that  the  means  of  the  State  may  be 
lessened  by  the  assessment,  instance  where  a  State  is  a  joint 
owner  in  a  bank,  the  property  of  which  is  taxable. 

This  is  land  belonging  to  a  commercial  corporation.  Canal 
Law,  '43,  §16.  As  such,  it  is  not  covered  by  the  prerogative 
of  the  State,  though  the  State  be  the  beneficial  owner.  McCul- 
loch  V.  State  of  Maryland,  4  Wheaton.  316  ;  Bank  U.  S.  V.  Plant- 
er's Bank  of  Georgia,  9  Wheaton,  904  ;  Bank  S.  Carolina  v. 
Gibbs,  3  McCord,  377. 

Treat,  C.  J  This  proceeding  was  instituted  for  the  pur- 
pose of  opening  a  street  in  the  city  of  Chicago.  Commissioners 
were  appointed  to  report  as  to  the  necessity  of  the  measure,  and 
the  value  of  the  ground  to  be  appropriated ;  and  also  to  assess 
and  apportion  the  expenses  of  the  improvement,  against  the  real 
estate  to  be  benefitted  thereby.  They  reported  in  favor  of  open- 
ing the  street,  and  included  in  their  assessment:  of  the  expenses, 
the  costs  of  the  proceeding,  amounting  to  $120.  The  report  was 
approved.  This  Court  held,  in  the  case  of  Morris  v.  The  City  of 
Chicago,  11  Illinois,  650,  that  it  was  error  to  include  the  costs  of 
the  proceeding  in  the  assessment.  For  this  error,  the  judgment 
must  be  reversed. 

The  case  presents  the  question,  whether  the  real  estate  belong- 
ing to  the  trustees  of  the  Illinois  and  Michigan  Canal  is  liable  to 
assessment  of  this  character,  and,  as  both  parties  are  desirous 
that  the  question  may  be  settled,  I  shall  proceed  briefly  to  state 
the  conclusions  of  the    Court  on  the  subject.     The  13th   section 
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of  the  act,  by  virtue  of  which  the  canal  lands  were  granted  to 
the  trustees,  declares,  that  "the  said  lands  and  lots  shall  be  ex- 
empt from  taxation  of  every  description,  by  and  under  the  laws 
of  this  State,  until  after  the  same  shall  have  been  sold  and  con- 
veyed by  the  said  trustees,  as  aforesaid  "  It  is  contended,  that 
the  assessment  in  question,  falls  within  this  exemption.  In  our 
opinion,  the  exemption  must  be  held  to  apply  only  to  taxes  levied 
for  state,  county  and  municipal  purposes.  A  tax  is  imposed  for 
some  general  or  public  object.  It  is  an  exaction  made  for  the 
purpose  of  carrying  on  the  government  directly,  or  through  the 
medium  of  municipal  corporations,  which  are  but  parts  of  the 
machinery  employed  in  conducting  the  operations  of  the  govern- 
ment. It  is  a  charge  on  an  estate  that  lessens  its  value.  In  the 
proportion  in  which  the  owner  is  required  to  pay,  is  his  pecuni- 
ary ability  diminished.  This  is  the  sense  in  which  the  term  tax- 
ation is  used  and  understood.  A  reference  to  two  or  three  ad- 
judged cases  will  not  be  inappropriate.  In  the  matter  of  the 
Mayor  of  New  York,  11  Johnson,  77,  an  exemption  in  favor  of 
churches  from  being ''taxed  by  any  law  of  the  State,"  was  held 
to  refer  only  to  general  taxes  for  the  benefit  of  a  town,  county, 
or  the  State  at  large,  and  not  to  extend  to  special  assessments  on 
the  property  of  churches,  for  benefits  resulting  thereto  by  the 
opening,  enlarging,  or  improving  of  streets.  In  Bleecker  v. 
Ballou,  3  Wendell,  263,  a  covenant  on  the  part  of  a  lessee  to 
pay  "all  taxes"  on  the  demised  premises,  was  held  not  to  em- 
brace a  special  assessment  for  pitching  and  paving  a  street  in 
front  of  the  property.  In  the  case  of  the  Northern  Liberties  -y. 
St.  John's  church,  13  Penn.  State  Rep..  104,  a  general  law  ex- 
e-Tipting  churches,  from  all  and  every  county,  road,  city,  and 
school  tax,"  was  construed  not  to  extend  to  an  assessment  for 
laying  water  pipes  along  the  grounds  of  a  church  deemed  to  be 
benefitted  thereby.  Those  cases  cannot  be  distinguished  in  prin- 
ciple from  the  one  before  us.  The  assessment  in  question  has 
none  of  the  distinctive  features  of  a  tax.  It  is  imposed  for  a 
special  purpose,  and  not  for  a  general  or  public  object.  It  is  not 
a  charge  on  the  estate  which  reduces  it  in  value.  It  substracts 
nothing  from  the  means  or  resources  of  the  canal.  The  improve- 
ment is  made  for  the  convenience  of  a  particular  district,  and  the 
property  there  situated  is  required  to  bear  the  expense  in  the  pro- 
portion in  which  it  is  benefitted.     The  assessment  is  precisely  in 
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the  ratio  of  the    advantages  accruing  to  the  property  in  conse- 
quence oi:  the  improvement.     It  is  but  an   equivalent  or  compen- 
sation  for  the  increased  value   the   property   derived    from  the 
opening  of  the  street. (a) 

It  is  insisted,  however,  that  canal  lands  are  to  be  regarded 
as  the  property  of  the  state,  and  therefore  exempt  from  the  pay- 
ment of  the  assessment.  This  position  cannot  be  maintained. 
The  state,  for  a  valuable  consideration,  has  granted  these  lands 
to  the  board  of  trustees.  The  latter  are  invested  "with  the  legal 
title  to  the  lands,  with  the  full  power  to  alien  and  convey  the 
same,  and  apply  the  proceeds  to  the  payment  of  the  loan  of 
^1,600,000,  made  for  the  purpose  of  completing  the  canal,  and, 
when  that  is  discharged,  in  the  extinguishment  of  the  debts  pre- 
viously incurred  in  the  construction  of  the  canal.  The  State 
cannot  now  be  considered  as  the  owner  of  the  lands.  She  cannot 
resume  the  grant,  without  the  payment  of  the  indebtedness,  for 
which  the  canal  and  its  resources  stand  pledged.  Until  this  in- 
debtedness is  discharged,  the  property  is  beyond  the  control  of 
the  State.  She  has,  indeed,  a  beneficial  interest  in  the  canal  and 
canal  property,  and  in  its  management  by  the  trustees  ;  and  that 
interest  may  give  her  the  right  to  insist  that  the  trustees  shall 
faithfully  carry  out  the  purposes  of  the  trust.  But  her  rights  of 
property  are  subordinate  to  those  of  the  trustees,  and  the  sub- 
scribers to  the  loan. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


William    Hudson,    Appellant,  'g.  Charles  M.  Dickinson, 
Appellee. 

APPEAL  FROM  LEE. 

A  party  wishing  to  raise  an  issue  on  the  assignment  of  a  note,  in  a  trial  before  a 
justice  of  the  peace,  must  file  an  affidavit. 

This  action  was  commenced  before  a  justice  of  the  peace,  and 
appealed  to  the  Circuit.  At  the  trial  in  the  Circuit  Court,  before 
Sheldon,  Judge,  at  September  term,  1850,  a  jury  being  waived, 

(a)  Higgins  vs.  Chicago,  18  HI.  R.  405  ;  Ottawa  vs .  Trustres,&c. ,  20  ni.  R.  224  ;  Pe- 
oria vs.  Kidder,  26111.  R.  351  ;  Chicago  vs.  Larned,  34  111.  R.  271  ;  Ottawa  vs.  Spencer, 
40111.  R.  211  ;  Chicago  vs.  Beer,  41  111.  R.  306  ;  Scammou  vs.  Chicago, 42  111.  R.  197  ; 
Wright  vs.  Chicago,  461U.  R.  44. 
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the  appellee,  plaintiff  below,  offered  an  assigned  note  in  evidence, 
whicli  was  objected  to,  on  the  ground  that  it  was  assigned  after 
it  became  due,  and  because  is  was  a  partnership  transaction,  for 
which  one  of  the  partners  had  given  a  receipt,  which  would  de- 
feat the  assignment. 

Glover  &  Cook,  for  Appellant. 

T.  L.  Dickey,  for  Appellee. 

Caton,  J.  All  that  is  necessary  to  be  decided  in  this  case, 
was  settled  in  the  case  of  Archer  v.  Bogue.  There  it  was  decided 
that  the  act  of  2d  March,  1839,  entitled  "An  act  to  amend  the 
several  laws  in  relation  to  practice  in  courts  of  law,"  is  applicable  to 
proceedings  before  justices  of  the  peace.(a)In  that  case  as  in  this, 
the  suit  was  brought  bj  the  assignee  of  a  promissory  note  against 
the  maker,  and  there  was  no  affidavit  filed  questioning  the  gen- 
uineness of  the  assignment.  This  Court  said,  "  Upon  the  first 
assignment  of  error,  we  do  not  deem  it  necessary  to  look  into 
the  testimony  admitted,  relative  to  the  note,  as  the  question  of 
assignment  was  not  in  issue."  If  no  issue  is  formed  upon  the 
assignment,  without  the  affidavit,  of  course  the  evidence  offered 
on  that  subject  was  immaterial,  and  we  cannot  examine  its  suffi- 
ciency, in  this  case,  any  more  than  the  Court  could  in  that.  (6)  It 
was  the  duty  of  the  defendant,  if  he  intended  to  dispute  the  as- 
signment, to  notifiy  that  fact  to  the  Court  and  the  opposite  party, 
in  the  mode  pointed  out  by  the  statute.  In  the  absence  of  the 
affidavit,  the  plaintiff  would  not  have  been  justified  in  subpoena- 
ing witnesses  to  prove  the  assignment,  and  he  is  protected  from  a 
surprise  at  the  trial  by  evidence  tending  to  question  the  assign- 
ment. The  Circuit  Court  decided  correctly,  and  its  judgment  is 
affirmed. 

Judgment  affir?ned. 

(a)    Evans  vs.  Fisher,  5Gil.  R.  570—3  Scam.  R.  528. 

(6)     Goodrich  vs.  Reynolds  &c. ,  31  m.  R.  497  ;  Foy  vs .  Blackstone  ,  31111.  R.  542  ; 
co?i/ra Lochi-idge  vs.  Nuckols,  25  111.  R.  180. 
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John  Spellman  et  al.,  Pltffs  in  Error,  v.  Alfred  G.  Curtenius, 
Deft  in  Error. 

ERROR  TO  PEORIA. 

A  regular' tax  deed,  founded  upon  a  valid  precept  and  judgment,  is  prima  facie 
evidence  of  every  fact  necessary  to  authorize  a  recovery  upon  it.  Some  of 
the  facts  evidenced  by  such  a  deed  shall  only  be  controverted  by  a  person  who 
first  shows,  that  he  or  the  person  under  whom  he  claims  title,  had  title  to 
the  land  at  tiie  time  it  was  soldfor  taxes,  or  that  title  was  obtained  from  the 
United  States,  or  this  State,  after  it  was  sold,  or  that  all  taxes  due  nave 
been  paid. 

Other  facts  of  which  the  deed  is  prijna  facie  evidence  may  be  controverted  by 
any  person. 

If  the  judgment,  describing  the  lands  to  be  sold  for  taxes,  against  which  it  is 
entered,  shows  the  year  for  which  the  taxes  are  due,  it  is  sufficient  ;  itueed 
not  show  the  name  of  the  patentee,  or  present  owner,  nor  the  valuation,  nor 
the  county  m  which  it  lies. 

The  statute,  requiring  each  tractof  land  to  be  listed  and  valued  separately, 
does  not  require  that  such  listing  shall  be  upon  the  smallest  legal  subdivisions 
of  land,  but  that  two  or  more  disconnected  tracts  shall  not  be  listed  and 
valued  together. 

To  give  the  Court  jvirisdiction,  the  collector  should  make  a  report  and  give  no- 
tice of  the  application  for  judgment,  substantially  as  required  ;  if  either  of 
these  is  defective,  \h&iwima  facie  case  made  by  thedeed  is  rebutted. 

The  amount  of  costs  on  a  tax  sale,  cannot  be  made  a  question,  when  the  judg- 
ment comes  collaterally  in  issue. 

The  land  sold  for  taxes,  is  to  be  taken  off  the  east  side  of  the  entire  tract  as  it 
was  sold. 

The  intention  of  the  law  is,  that  when  less  than  the  whole  tract  is  sold  for  tax- 
es, that  the  quantity  sold,  shall  betaken  from  the  eastern  part  olthe  tract, 
and  aline  is  to  be  drawn,  due  north  and  south,  far  enough  west  of  the  most 
eastern  point  of  the  tract,  to  make  the  requisite  quantity. 

Limitation  of  twenty  years  possession,  will  not  commence  running,  until  after 
the  land  is  purchased  from  the  United  States. 

A  certificate,  showing  that  a  party  proved  himself  entitled  to  a  pre-emption, 
does  not  constitute  such  a  title  or  claim,  or  color  oftitle,  as  can  be  made  the 
foundation  of  a  seven  years  position,  as  against  a  party  who  subsequently  en- 
tered the  land  under  another  pre-emption.  («) 

This  action  o£  ejectment  was  tried  at  the  March  term,  1850, 
of  the  Peoria  Circuit  Court,  before  Kellogg,  Judge,  and  a  jury, 
and  resulted  in  a  verdict  and  judgment  for  the  plaintiff  below. 
The  defendants  below,  sued  out  this  writ  of  error.  The  lot 
sought  to  be  recovered,  was  number  four,  in  block  fifty,  ofBigelow 
and   Underbill's  Addition  to  Peoria. 

The  judgment  against  the  land  for  taxes  is  in  the  following 
form: 

"Whereas  Julius  A,  Johnson,  collector  of  said  county,  returned 
to  the  circuit  court  of  said  county,  on  the  26th  day  of  May,  A. 
D.  1845,  the  following  tracts  or  parts  or  tracts  of  land  as  having 
been  assessed  by  the  assessor  of  the  said  county  of  Peoria,  for  the 
year  1843,  and  that  the  taxes  thereon  remain  due  and  unpaid,  on 
the  day  of  the  date  of   the  said  collector's   return,  and  that  the 

(a)    Post.  416. 
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respective  owner  or  owners,  have  no  goods  or  chattels,  within 
this  county,  on  which  the  said  collector  can  levy  for  the  taxes, 
interest  and  costs  due  on  the  following  described  lands,  to  wit : 

'     DESCRIPTION.  I  No.  of  acres.    |      Tax.       |  Costs 
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And  whereas  due  notice  has  been  given  of  the  intended  appli- 
cation for  a  judgment  against  said  lands,  for  the  taxes,  interest 
and  costs  due  and  unpaid  thereon,  for  the  year  herein  set  forth  ; 
therefore  it  is  considered  by  the  court,  that  a  judgment  be,  and 
is  hereby  entered  against  the  aforesaid  tracts  of  land,  and  parts 
of  tracts,  in  the  name  of  the  state  of  Illinois,  for  the  sum  annexed 
to  each  tract  or  parcel  of  land  being  the  amount  of  taxes,  inter- 
est, and  costs  due  severally  thereon  ;  and  it  is  ordered  by  the 
court,  that  the  said  several  tracts  of  land,  or  so  much  thereof  as 
shall  be  sufficient  of  each  of  them  to  satisfy  the  amount  of  taxes 
interest,  and  costs  annexed  to  them,  severally  be  sold  as  the  law 
directs." 

All  other  facts  necessary  to  a  full  understanding  of  this  case, 
are  contained  in  the  opinion  of  the  court. 

C.  Ballance,  for  plaintiffs  in  Error. 

N.  H.  Purple  &  E.  N.  Powell,  for  Defts  in  Error. 

Trumbull,  'J.  This  was  an  action  of  ejectment  brought 
to  recover  the  possession  of  lot  number  four,  in  block  number 
fifty-one,  in  Bigelow  and  Underbill's  Addition  to  the  Town  of 
Peoria. 

Curtenius  who  was  plaintiff  in  the  court  below,  gave  in  evi- 
dence, a  certificate  of  the  register  of  the  land  office  at  Qaincy, 
showing  the  entry  by  John  L.  Bogardus,  on  the  fifteenth  of  No- 
vember, 1837,  of  the  south-east  fractional  quarter  of  section  num- 
ber nine,  in  township  number  eight  north,  of  range  number  eight 
east  of  the  fourth  principal  meridan,  proved  the  laying  off  of  said 
fractional  quarter  into  town  lots,  that  the  defendants  were  in  pos- 
session of  the  premises  sued  for  at  the  commencement  of  the  suit 
and  traced  title  thereto  by  a  regular  chain  of  conveyances  from 
Bogardus  to  himself. 

To  meet  this  prima  facie  case,  the  defendants  below, who  were 
tenants  of  Charles  Ballance,  sought  to  set  up  an  outstanding  title 
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in  their  landlord,  derived  from  a  sale  of  the  premises  iu  question, 
for  the  tax  of  1843.  In  support  of  this  title  they  offered  in 
evidence,  ajudgment  of  the  Circuit  Court  of  Peoria  county,  ren- 
dered at  the  May  term,  1845,  against  the  following  tract  of  land, 
for  the  taxes  of  1843,  to  wit : 


DESCRIPTION.                  1   No.  of  acres.   1      Tax.         |      Costs. 

S.  W.  &  S.  E.  9,  T.  8  N.,8.  E.         150          $21  00        .40" 

Also  a  precept  iu  the  usual  form  in  which  the  land  is  described 
in  the  same  manner  as  in  the  judgment,  and  a  tax  deed  convey- 
ing to  said  Ballance  "one  acre  of  land  off  the  east  side  of  the 
south-west  and  south-east  fractional  quarters  of  section  number 
nine,  of  township  eight  north,  in  range  eight  east,  situated  in  the 
county  of  Peoria." 

The  Court  excluded  this  deed  from  the  jury,  and  the  plaintiff 
had  judgment  for  the  premises  in  question. 

A  regular  tax  deed,  founded  upon  a  valid  judgment  and  pre- 
cept, is  made  by  the  statute  •prima  facie  evidence  of  every  fact 
necessary  to  authorize  a  recovery  upon  it  ;  but  as  it  is  only  jiri- 
ma  Jacie  evidence,  it  follows,  that  there  must  be  some  way  of 
contesting  the  case  made  by  the  deed  else  it  would  be  conclusive 
of  those  facts  of  which  the  statute  expressly  declares  it  shall  be 
prima  facie  evidence  merely.  The  law  provides  that  some  facts, 
of  which  the  deed  is  prima  facie  evidence,  shall  only  be  contro- 
verted by  a  person  who  first  shows  that  he  or  the  person  under 
whom  he  claims  title,  had  title  to  the  land  at  the  time  it  was  sold 
for  taxes,  or  that  the  title  was  obtained  from  the  United  States, 
or  this  State,  after  the  sale,  and  that  all  taxes  due  upon  the  land 
have  been  paid.  Other  facts  of  which  the  deed  is  merely  jjrima 
facie  evidence,  may  be  controverted  by  any  one.  The  plaintiff 
below,  did  not  put  himself  in  a  position  to  defeat  the  tax  title  by 
proof  of  any  one  of  those  facts  which  the  owner  of  the  land  who 
shows  that  all  taxes  upon  it  have  been  paid,  is  alone  permitted 
to  establish,  for  although  he  showed  title  in  himself  at  the  time 
of  the  sale,  he  did  not  show  that  no  taxes  were  due  from  the  land 
at  the  time  of  the  trial.  Curry  v.  Hinman,  11  Ills.,  429.  The 
facts  Avhich  he  attempted  to  prove,  viz.,  that  the  lot  was  not  sub- 
ject to  taxation  as  land,  and  that  the  taxes  upon  it  for  the  year 
for  which  it  was  sold,  had  been  paid,  he  was  not  in  a  condition 
to  show,  and  it  is  therefore  unnecessary  to  determine  what  effect 
that  evidence  might  otherwise  have  had  upon  the  case. 
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The  only  objections  to  the  tax  title,  which  it  is  important  to 
notice, 'are  such  as  any  and  all  persons  claiming  adversely  thereto 
are  permitted  to  make.  These  objections,  are  either  on  account 
of  some  defect  apparent  upon  the  face  of  the  judgment,  precept, 
or  collector's  deed  ;  or  they  may  arise  from  the  want  of  such  a 
report  and  notice,  as  would  give  the  court  jurisdiction  to  enter 
the  judgment,  or  from  showing,  either  that  the  land  Avas  not  ad- 
vertised for  sale  as  required  by  law,  that  it  was  not  sold  for  taxes 
as  stated  in  the  deed,  that  the  grantee  in  the  deed  was  not  the 
purchaser,  or  that  the  sale  was  not  conducted  according  to  law, 
either  of  which  facts,  any  person  is  at  liberty  to  show,  for  the 
purpose  of  excluding  the  deed  from  the  jury,  without  first  show- 
ing that  he  owned  the  land  at  the  time  of  the  sale,  and  that  no 
taxes  were  due  upon  it. (a) 

The  objections  taken  to  the  judgment  are,  that  it  does  not  state 
either  the  name  of  the  patentee  or  present  owner  of  the  land,  its 
valuation,  the  county  in  which  it  lies,  nor  the  year  for  which  the 
taxes  were  due.  It  is  admitted  that  neither  of  these  facts  ap- 
pears in  that  part  of  the  judgment,  describing  the  lands  against 
which  it  is  entered,  but  the  preceding  part  of  the  order  shows 
the  year  for  which  the  taxes  were  due,  and  the  law  does  not  re- 
quire either  of  the  other  omitted  facts  to  be  stated  in  the  judg- 
ment. 

It  is  also  objected  that  the  judgment  is  against  two  separate 
and  distinct  tracts  of  land,  and  therefore  void.  This  objection 
arises  from  a  misapprehension  in  point  of  fact.  The  judgment 
is  not  as  has  been  supposed,  against  two  separate  parcels  of  land, 
but  against  one  entire  tract,  including  within  its  boundaries,  it  is 
true,  what  might  very  conveniently  have  been  described  in  two 
separate  parcels.  Such  also  is  the  case,  when  a  quarter  section 
is  listed  as  one  tract  and  judgment  pronounced  against  it  as 
such,  and  yet  who  ever  supposed  a  judgment  against  an  entire 
quarter  section  void,  because  it  embraced  within  its  boundaries, 
what  might  have  been  described  by  legal  subdivisions,  as  four 
tracts!?  If  one  hundred  and  sixty  acres  can  be  assessed  and  sold 
for  taxes,  as  one  tract,  cannot  one  hundred  and  fifty,  or  one 
hundred  and  twenty  acres  ?  In  describing  the  last  mentioned 
quantity,  by  legal  subdivisions,  it  would  be  impossible  to  avoid 
what,  if  taken  separately  would  be  a  forty  and  aa  eighty  acre 
ract,  yet  if  the  description  included  three-fourths  of  the  same 

(a)    Rickett  vs.  Ilartsock  15  111.  R.  282  and  notes  ;  Dukes  vs.  Rowley,  24  Ul.  R.  221  ; 
Baileavs.  Doolittle,  24  lU.  R.279. 


JUNE  TERM,  1851.  413 


Spellman  et  al.  v.  Curtenius. 


quarter  section,  the  quantity  of  which  was  given  as  one  entire 
tract ;  the  whole  one  hundred  and  twenty  acres  would  no  more 
constitute  two  separate  tracts  of  land,  than  it  would  if  described 
by  metes  and  bounds.  The  statute  requiring  each  tract  of  land 
to  be  listed  and  valued  separately,  does  not  mean  that  an  entire 
tract  must  be  subdivided  into  the  smallest  legal  subdivisions  of 
which  it  is  susceptible,  but  simply  that  two  or  more  tracts  dis- 
connected from  each  other,  so  as  not  to  be  embraced  within  the 
same  general  description,  shall  not  be  valued  together.  In  this 
case,  had  the  hundred  and  fifty  acres  been  described  by  metes 
and  bounds,  or  as  the  south  fractional  half  of  section  nine,  no 
one  would  have  thought  the  judgment  void,  because  within  the 
description  of  the  land,  two  fractional  quarters  were  embraced. 
In  the  judgment,  and  all  the  previous  proceeding,  the  whole 
one  hundred  and  fifty  acres  is  treaed  as  one  entire  tract.  The 
quantity  of  land  in  both  quarters  is  stated  together,  and  there 
are  no  means  of  ascertaining,  from  the  record,  the  number  of 
acres  which  each  fractional  quarter  separately  contains.  It  was 
just  as  proper,  to  enter  judgment  against  the  south-east  and  south- 
west fractional  quarters  of  section  nine,  embracing  one  hundred 
and  fifty  acres,  as  it  would  be  to  enter  judgment  against  an  en- 
tire quarter  section,     (a) 

No  objections  were  made  to  the  precept,  except  such  as  have 
already  been  noticed,  as  applying  to  the  judgment,  nor  was  any 
attempt  made  in  the  Court  below,  to  show  either  that  the  land 
was  not  advertised  for  sale,  as  required  by  law,  that  it  was  not 
sold  for  taxes,  as  stated  in  the  deed,  that  Ballance  was  not  the 
purchaser,  or  that  the  sale  was  not  conducted  according  to  law. 
If,  therefore,  the  Court  had  jurisdiction  to  render  the  judgment, 
and  the  deed  was  regular  upon  its  face,  it  was  improperly  ex- 
cluded from  the  jury. 

To  give  the  Court  jurisdiction,  it  is  essential  that  the  collector 
should  make  a  report,  and  give  notice  of  the  application  for 
judgment,  substantially,  as  required  by  the  statute.  The  report 
and  notice,  are  the  foundation  of  the  whole  proceeding,  and  with-  ^ 
out  them,  the  Court  would  have  no  authority  to  enter  judgment; 
and  although  the  deed  is  itself  pritna  facie  evidence,  that  the 
proper  notice  was  given  and  report  made,  yet  when  the  party, 
as  was  done  in  this  case,  gives  the  notice  and  report  in  evidence, 
the  'prima facie  case  made  by  the  deed,  will  be  destroyed  if  either 
is  essentially  defective. 

(a)    Pitkin  vs.  Yaw,  13  ni.  R.  253. 
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No  exceptions  have  been  taken  to  the  notice,  and  the  report 
though  not  in  the  precise  form  required  by  the  statute,  contains 
all  that  is  essential  to  give  the  Court  jurisdiction.  It  is  headed, 
"  List  of  lands,  and  otherreal  estate,  situated  in  the  county  of 
Peoria,  and  State  of  Illinois,  on  which  taxes  remained  due  and  un- 
paid for  the  year  1843."  Then  follows  a  description  of  the  land, 
with  the  amount  of  tax  due  upon  it,  the  same  as  in  the  judg- 
ment, and  at  the  foot  of  the  report,  is  a  statement  that  the  costs 
upon  each  tract  of  land  and  town  lot  then  accrued,  was  ten  cents, 
when  the  Court  has  b  efore  it  a  collector's  report,  properly 
headed,  giving  a  description  of  the  land,  the  amount  of  tax  due 
upon  it,  and  for  what  year,  a  case  is  presented  authorizing  the 
Court  to  act,  if  the  proper  notice  has  been  given.  All  these  facts 
were  before  the  Court  which  rendered  the  judgment  under  con- 
sideraion.  Some  objection  was  made,  that  the  amount  of  costs 
was  not  correctly  stated  in  the  report  and  judgment.  This  is 
immaterial,  as  it  does  not  go  to  the  jurisdiction  of  the  Court  to 
enter  a  judgment. (a)  It  might  be  cause  for  reversing  it  on  a  direct 
proceeding  by  appeal  or  writ  o  f  error,  but  cannot  be  made  a 
question,  when  the  judgment  comes  collaterally  in  issue.- 

It  is  undoubtedly  the  duty  of  all  officers  charged  with  the 
execution  of  the  revenue  law,  to  follow  the  forms  prescribed, 
and  a  failure  to  do  so,  might  often  be  fatal  to  a  judgment  in  a 
direcrproceeding  to  reverse  it,  but  it  was  held  in  the  case  of 
Chesnut  i).  Marsh,  ante  173,  that  a  failure  to  follow  the  forms 
prescribed,  was  not  fatal  to  a  judgment  in  a  suit  for  taxes  com- 
ing collaterally  in  question,  provided  the  Court  had  jurisdiction 
of  the  case. 

Some  objections  have  been  taken  to  the  deed,  which  it  is 
proper  to  notice.  The  law  is,  that  a  person  offering  to  pay  the 
taxes  and  cost  upon  a  tract  of  land  exposed  at  a  sale  for  taxes, 
for  the  least  quantity,  shall  be  the  purchaser  of  such  quantity 
which  shall  be  taken  off  the  east  side  of  such  tract,  and  it  has 
been  supposed  that,  in  as  much  as  the  deed  to  Ballance  is  for  one 
acre,  off  the  east  side  of  the  south-west  and  south-east  frac- 
tional quarter  of  section  nine,  that  the  acre  must  be  taken  from 
two  tracts,  and  is  therefore  void.  This  objection  is  of  the  same 
character  as  one  which  was  made  to  the  judgment,  and  must  re- 
ceive the  same  answer. 

It  is  founded  upon  a   misapprehension  in   fact  upon  the  mis- 

(a)    Merrittvs.  Thompson,  Ism.K.  723. 
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taken  idea,  that  one  hundred  and  fifty  acres  of  land  cannot  be 
described  as  one  tract.  That  the  description  adopted,  was  in- 
tended to,  and  does  in  fact,  include  the  whole  quantity  in  one 
entire  tract,  has  already  been  shown,  and  it  is  not  to  be  subdi- 
vided for  the  purpose  of  giving  the  tax  purchaser  a  part  of  his 
acre  off  of  the  east  side  of  each  subdivision,  but  the  whole  acre 
is  to  be  taken  off  of  the  east  side  of  the  entire  tract  as  it  was 
sold. 

Another  difficulty  ha.s  been  suggested,  that  the  south-east  and 
south-west  fractional  quarters  run  to  a  point  on  the  east,  and 
have  no  eastern  side.  The  intention  of  the  law  is,  when  less 
than  the  whole  tract  is  sold  for  taxes,  that  the  quantity  sold 
should  be  taken  from  the  eastern  part  of  the  tract,  and  a  line  is 
to  be  drawn  due  north  and  south,  far  enough  west  of  the  most 
eastern  point  of  the  tract  of  land  sold,  to  make  the  repuisite  quan- 
tity. The  law  must  have  a  practical  effect,  and  because  a  tract 
of  land  does  not  happen  to  be  in  a  form,  so  as  to  have,  strictly 
speaking,  an  east  side,  it  is  not  to  be  presumed  that  the  legisla- 
ture intended  such  tract  to  be  exempt  from  this  general  provision 
of  the  revenue  laAV.  To  give  it  such  a  construction,  would  be 
emphatically  sticking  in  the  bark. 

Some  other  questions  were  raised,  in  this  case,  which  it  is  pro- 
per to  notice,  as  they  would  again  arise  upon  another  trial. 

The  defendants  attempted  to  prove  twenty  years'  possession  of 
the  premises  in  question,  also  seven  years'  possession  under  claim 
of  title,  and,  as  the  foundation  of  title,  proposed  to  give  in  evi- 
dence, various  certificates,  showing  that  different  persons  had 
proved  a  right  of  pre-emption  to  the  land  in  dispute,  before  it  was 
entered  by  Bogardus,  also,  that  an  award  had  at  one  time  been 
made  in  reference  to  the  land  by  which  the  lot  in  question, 
through  mistake,  was  allotted  to  the  parties  through  whom  the 
plaintiff  derived  title,  when  in  fact,  it  was  designed  by  the  arbi- 
trators to  have  been  awarded  to  said  Ballance.  All  this  mass 
of  evidence  was  properly  rejected  by  the  Court. 

The  defendants  could  not  rely  upon  a  possession  of  twenty 
years,  because  the  record  shows  that  the  land  was  not  purchased 
of  the  United  States,  till  1837  ;  till  then,  therefore,  the  statute 
would  not  begin  to  run,  and  since  that  time,  twenty  years  have 
not  elapsed. 

A  certificate  of  a  liind  officer,    showing  that  a  party,  at  one 


416  OTTAWA 


Ballance  v.  Curtenius. 


time,  proved  himself  entitled  to  a  pre-emption,  when  the  record 
shows  that  the  same  land  was  subsequently  entered  by  another 
individual,  under  a  different  pre-emption  claim,  does  not  consti- 
tute such  a  title,  or  claim,  or  color  of  title,  as  caii  be  made  the 
foundation  of  a  seven  years' possession,  under  the  statute. 

The  award,  offered  in  evidence,  showed  no  shadow  of  title  in 
Ballance,  and  the  attempt  to  reform  it  by  parol  evidence,  on  the 
ti'ial  of  an  action  of  ejectment,  so  as  to  make  it  the  foundation 
of  an  equitable  title  upon  which  to  base  a  seven  years'  possession, 
was  wholly  inadmissible. 

The  judgment  must  be  reversed,  for  the  reason  that  the  Court 
below  excluded  the  tax  title  deed  from  the  consideration  of  the 
jury.      Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


« »  •  ■^i 


Charles  Ballance,  Pltff  in  Error,  v.  Alfred  G.    Curtenius 
et  al.,  Deft   in  Error. 

ERROR  TO  PEORIA. 

The  ruling  of  the  Court  in  the  case  of  Spellmau  v.  Curtenius,  anteiOQ,  reaffirmed. 

This  cause  was  heard  before  Kellogg,  Judge,  and  a  jury,  at 
May  term,  1851,  of  the  Peoria  Circuit  Court,  verdict  and  judg- 
ment for  the  defendants  in  the  Court  below. 

Plaintiff  below,  brings  the  cause  to  this  Court. 

C.  Ballance,  pro  se, 

E.  N.  Powell,  for  Defts  iu  Error. 

Trumbull,  J.  The  plaintiff  sued  the  defendants  in  eject- 
ment, to  recover  one  acre  of  land  off  the  east  side  of  the  south 
west  and  south-east  fractional  quarters  of  section  nine,  in  town- 
ship eight,  north  of  range  eight  east,  situated  in  the  county  of 
Peoria,  and  State   of  Illinois. 

Plea,  not  guilty.     Jury  trial  and  verdict  for  the  defendants. 

The  plaintiff,  to  support  the  issue  on  his  part,  proved  the  de- 
fendants in   possession  of  part  of  the  premises  sued  for  at  the 
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commencement  of  the  action,  and  offered  in  evidence,  the  same 
tax  title  which  has  already  been  passed  upon  in  the  case  of  Spell- 
man  v.  Curtenius,  ante,  409. 

The  Court  excluded  the  tax  deed  from  the  consideration  of 
the  jury,  and  in  so  doing  committed  an  error,  as  has  been  already 
decided  in  the  case  alluded  to.  No  objections  were  made  to  the 
tax  title  in  this  case,  which  were  not  urged  in  that,  and  reference 
is  made  to  the  opinion  in  that  case,  for  the  reasons  of  our  deci- 
sion in  this. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 


«»»■»< 


Peter  Schuttler,  Appellant,  v.  William  Piatt,  Appellee, 
APPEAL  FROM  COOK  COUNTY  COURT  OF  COMJMON  PLEAS. 

If  a  note  and  assignment  are  made  in  this  State,  tlie  rights  and  liabilities  of  the 
parties,  must  be  governed  by  the  laws  of  the  State. 

An  assignor  of  a  note  is  liable,  ifthe  assignee  uses  due  diligence  in  prosecuting 
the  malier  to  insolvency,  or  if  the  institution  of  a  suit  against  him  would 
have  been  unavailing,  and  ifthe  maker  of  the  note  has  absconded  or  left  the 
State  when  the  note  talis  due. 

Ifthe  maker  of  a  note  is  beyond  the  limits  of  the  State  when  the  note  matures, 
so  that  he  cannot  be  subjected  to  our  jurisdiction,  the  liability  of  the  assignor 
becomes  Hxed. 

The  assignee  of  a  note  is  not  bound  to  pursue  the  debtor  into  a  foreign  juris- 
diction, but  he  may  at  once  resort  to  his  assignor  for  payment  ;  the  fact  tliat 
the  maker  of  the  note  resided  ui  another  State.  whenJie  gave  the  note,  though 
linown  to  the  assignee,  does  not  vary  the  lialnlity. 

This  was  an  action  of  assumpsit  in  the  Cook  County  Court  of 
Common  Pleas,  brought  by  Schuttler  against  Piatt,  to  recover 
from  the  latter  the  amount  of  a  promissory  note  given  by  one 
Armstrong,  to  him  Or  order,  and  indorsed  by  Piatt  to  Schuttler. 
At  February  term,  1851,  of  the  Court,  Spring,  Judge,  presiding, 
the  cause  was  submitted  to  him,  without  the  intervention  of  a. 
jury,  and  a  verdict  and  judgment  was  entered  for  the  defendant. 
Schuttler  thereupon  appealed  to  this  Court.  The  bill  of  excep- 
tions, shows  that  Schuttler  introduced  the  following  note,  which 
was  read  in  evidence. 

ILL.   REP. — xii — 27. 
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.    *'Fi£ty  days  after  date,  I  promise  to  pay  William  Piatt,  or  or- 
der, one  hundred  dollars  lor  value  received. 

John  Armstrong,  Jr. 

Chicago,  19  Oct.,  1848." 

Endorsed,  "  Pay  Peter  Schuttler,  or  order.     Wm.  Piatt." 

Two  other  notes  of  a  like  character  were  also  introduced  by 
Schuttler.  A  witness  was  sworn,  who  stated  that  the  notes  were 
given  for  a  huggy  and  a  pair  of  horses  that  Piatt  sold  Armstrong, 
that  a  few  days  afterwards,  Armstrong  left  for  his  home  in  Wis- 
consin. That  Piatt  lived  in  Indiana,  and  before  his  return  home 
sold  the  notes  to  Schuttler  for  some  wagons.  That  Schuttler 
asked  the  witness  if  the  notes  were  good,  witness  replied  that 
Piatt  was  good  if  Armstrong  was  not.  And  that  when  the  notes 
were  indorsed,  it  was  stated  by  Piatt  and  others,  that  Armstrong 
lived  in  the  state  of  Wisconsin,  up  in  the  pinery.  That,  soon 
after  the  trade,  Armstrong  took  the  horses  and  buggy  and  left 
for  Wisconsin,  since  when,  witness  had  not  seen  him,  nor  has 
Armstrong,  to  the  knowledge  of  witness,  been  in  Chicago  since. 
That  the  notes  were  endorsed  within  two  weeks  after  they  were 
given.  That  it  was  understood  by  all  the  parties, that  Armstrong 
lived  in  Wisconsin. 

Another  witness  stated,  that  he  had  known  Armstrong  since 
1842,  and  that  he  did  not  know  of  his  having  any  property  since 
1844  or  1845. 

JuDD  &  WiLLsON,  for  Appellant. 

J.  H.  Collins,  for  Appellee. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Schuttler,  the  assignee  of  certain  promissory  notes,  against  Piatt, 
the  payee  and  assignor.  The  declaration  contained  two  classes 
of  counts  ;  the  one  alleging  the  insolvency  of  the  maker,  the 
other  his  departure  from  the  State,  before  the  maturity  of  the 
notes.  It  appeared,  in  evidence,  that  the  notes  were  made  in 
Chicago,  and  were  there  assigned  in  the  usual  form,  before  they 
became  due.  The  maker  resided  in  Wisconsin,  and  returned 
home  shortly  after  the  execution  of  the  notes,  and  had  not  since 
been  within  this  State.  The  plaintiff  was  informed  of  his  resi- 
dence, when  he  received  the  notes.  The  payee  was  a  resident 
of  Indiana.     Some  evidence  was  given,  tending  to  show  the    sol- 
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vency  of  the  maker,  but  in  the  view  we  a,re  inclined  to  take  of 
the  case,  it  need  not  be  further  noticed.  The  Court  rendered 
judgment  for  the  defendant. 

The  note  and  assignment  having  been  made  in  this  State,  the 
rights  and  liabilities  of  the  parties  must  be  governed  and  deter- 
mined by  our  laws.  The  statute,  after  providing  that  the  as- 
signor shall  be  liable  to  the  assignee,  if  the  latter  shall  use  due 
diligence  by  suit  against  the  maker,  proceeds  as  follows  :  '*  Pro- 
vided, that  if  the  institution  of  such  suit  would  have  been  una- 
vailing, or  the  maker  or  makers  had  absconded,  or  left  the  State, 
when  such  assigned  note,  bond,  bill  or  other  instrument  in  wri- 
ting became  due,  such  assignee  or  assignees,  or  his  or  her  execu- 
tors or  administrators,  may  recover  against  the  assignor  or  as- 
signors, or  against  his  or  their  heirs,  executors  or  administrators, 
as  if  due  diligence  by  suit  had  been  used."  There  are  three  con- 
tingencies in  which  the  assignor  may  be  made  liable.  First, 
where  the  assignee,  by  the  exercise  of  due  diligence,  p"os<3cutes 
the  matter  to  insolvency.  Second,  where  the  institution  of  a  suit 
would  be  unavailing.  Third,  where  the  maker  has  absconded 
or  left  the  state,  when  the  note  falls  due.  The  assignor,  by  -a 
general  indorsement  of  the  note,  binds  himself  to  pay  it  on  the 
happening  of  either  of  these  contingencies.  The  provisions  of 
the  statute  enter  into  and  form  a  part  of  the  contract  of  the  par- 
ties. If  the  maker  is  beyond  the  limits  of  the  state  when  the 
note  matures,  so  that  he  cannot  be  subjected  to  our  jurisdiction, 
the  liability  of  the  assignor  becomes  fixed,  (a)  The  assignee  is  not 
bound  to  pursue  the  debtor  into  a  foreign  jurisdiction,  but  he 
may  at  once  resort  to  his  assignor  for  payment.  The  circum- 
stance that  the  maker  resided  in  another  state,  and  that  this  was 
known  to  the  plaintiff  when  he  received  the  notes,  does  not  vary 
the  liability  of  the  defendant.  His  indorsement  was  general, 
and  he  must  abide  the  consequences  of  a  statutory  assignment. 
If  the  parties  had  intended  otherwise,  the  indorsement  would 
have  been  special,  restricting  the  responsibility   of  the  assignor. 

The  ruling  of  the  Circuit  Court  was  clearly  erroneous,   and  itg 
judgment  must  be   reversed,  and  the  cause  remanded. 

Judgment  reversed. 

(a)    Hilborn  vs.  Artus,  3  Scam.  R.  34')  and  note  ;  Bledsoe  vs.  Graves,  i  Scam.  R.  206; 
Pierce  vs.  Short,  14  Hi.  R.  14i  ;  Crouch  vs.  Hall,  15  Rl.  R.  263. 
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Charles   Ballance,  Appellant,  v.  John   KiNKiN,  Appellee. 
APPEAL  FKOM  PEORIA. 

In  an  action  of  ejectment,  the  plaintifT  is  bound  by  his  allegations  in  his  dec- 
laration, and  must  recover  sccording  to  the  case  made  by  it. 

He  cannot  recover  a  ditl'erent  estate,  than  that  claimed  by  his  declaration. 

But  if  he  declares  for  the  whole  premises,  he  may  recover  a  distinct  part;  or 
he  may,  if  lie  declares  for  an  undivided  share,  recover  that  share  in  any  part 
of  the  premises. 

If  he  declares  for  the  whole  of  certain  premises,  he  cannot  recover  an  undi- 
vided interest  therein. 

This  was  an  action  of  ejectment,  brought  in  the  Peoria  Circuit 
Court,  and  tried  before  Kellogg,  Judge,  and  a  jury,  at  May  term, 
1851,  of  that  Court.  The  jury  found  Ballance  guilty  of  with- 
holding possession  of  the  undivided  one-fourth  of  the  lands  and 
tenements  described  in  the  declaration,  and  that  the  title  of  the 
plaintiff  to  that  undivided  fourth  part  is  a  fee  simple  title.  The 
plaintiff,  by  his  declaration,  claimed  title  in  fee  to  the  entire 
tract  and  premises  described  in  his  declaration.  On  the  trial, 
Ballance,  the  defendant,  requested  the  Court  to  instruct  the  jury, 
"  That  the  plaintiff  having  brought  suit  to  recover  the  whole 
premises  covered  by  the  patent  from  the  United  States  to  the 
legal  representatives  of  Simon  Roi,  and  not  showing  by  his  proof 
a  right  to  recover  more  than  the  one-fourth  part  of  said  premises, 
and  not  claiming  the  property  as  a  tenant  in  common  with  the 
defendant,  but  by  a  paramount  title  ;  he  cannot  in  this  action 
recover  an  undivided  interest,  the  deed  to  plaintiff  not  being  for 
a  specific  part  of  said  premises,  by  metes  and  bounds. 

"That  the  plaintiff"  having  declared  for  the  whole  premises 
covered  by  the  patent  from  the  United  States  to  the  legal  repre- 
sentatives of  Simon  Koi,  as  described  in  the  declaration,  and  not 
for  an  undivided  part  of  said  premises  ;  and  only  showing  by 
his  proof,  a  right  to  recover  an  undivided  fourth  part  of  the 
premises  described  in  the  declaration,  he  cannot  recover  such 
undivided  part,  where  he  claims  the  whole."  Which  the  Court 
refused  to  do. 

Ballance  appealed,  and  among  other  errors,  assigns  the  refusal 
of  the  Court  below  to  give  the  foregoing  instructions. 

C.  Bali^nce,  for  himself. 

N.  H.  Purple,  for  Appellee, 
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Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
Rankin  against  Ballance,  for  the  recovery  of  a  lot  of  ground  in 
the  city  of  Peoria,  covered  by  French  claim  twenty-nine.  The 
plaintiff  in  his  declaration  claimed  the  whole  lot  in  fee.  On  the 
trial,  the  defendant  asked  the  Court  to  charge  the  jury,  that  the 
plaintiff  having  declared  for  the  whole  premises,  could  not 
recover  an  individed  interest  therein.  The  instruction  was 
refused,  and  the  defendant  excepted.  The  plaintiff  obtained  a 
verdict  and  judgment,  for  one  undivided  fourth  part  of  the 
premises  claimed. 

Did  the  Court  err  in  refusing  to  charge  the  jury  as  requested? 
The  answer  must  depend  upon  the  construction  to  be  given  to 
the  36th  chapter  of  the  Revised  Statutes.  The  7th  section,  after 
prescribing  the  general  form  of  the  declaration  in  ejectment,  de- 
clares :  "If  such  plaintiff  claims  any  undivided  share  or  inter- 
est in  any  premise,  he  shall  state  the  same  particularly  in  such 
declaration."  The  8th  section  provides :  ''If  the  action  he 
brought  for  the  recovery  of  dower,  the  declaration  shall  state 
that  the  plaintiff  was  possessed  of  the  one  undivided  third  part 
of  the  premises,  as  her  reasonable  dower,  as  widow  of  her  hus- 
band, naming  him.  In  every  other  case  the  plaintiff  shall  state 
whether  he  claims  in  fee,  or  whether  he  claims  for  his  own  life, 
or  the  life  of  another,  or  for  a  term  of  years,  specifying  such 
life  or  the  duration  of  such  term."  It  was  evidently  the  design 
of  the  liegislature,  to  require  the  plaintiff  in  ejectment  to  set 
forth  specially  in  his  declaration,  the  nature  and  extent  of  the 
estate  claimed  to  be  recovered.  The  language  of  the  statute  is 
plain  and  explicit.  It  admits  of  but  a  single  meaning.  It  is 
imperative,  and  not  directory.  These  provisions  were  made  for 
some  subtantial  and  practical  purpose.  And  they  are  founded 
on  very  good  reasons.  The  declarations  apprises  the  defendant 
of  the  precise  character  of  the  estate  sought  to  be  recovered 
against  him.  If  he  finds  that  he  cannot  successfully  resist  the 
claim,  he  may  let  judgment  pass  by  default,  aud  thus  save  the 
expense  and  trouble  of  further  litigation.  Or»  if  he  chooses  to 
make  a  defence,  he  has  only  to  come  prepared  to  meet  and  resist 
a  particular  and  not  a  general  claim.  But,  if  the  statute  is  to  be 
regarded  as  directory  merely,  and  the  plaintiff  is  not  bound  by 
the  averments  in   his  declaration,  these   provisions  will   become 
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wholly  inoperative,  and  cease  to  answer  any  usefal  or  practical 
purpose.  The  plaintiff  will  declare  generally  in  all  cases,  and  a 
contest  wall  be  unavoidable,  whenever  he  is  not  entitled  to  an 
estate  in  fee  in  the  whole  of  the  premises  described  in  the  decla- 
ration. We  hold  that  the  plaintiff  is  bound  by  his  allegations. 
He  must  recover  according  to  tbe  case  made  in  his  declaration. 
He  cannot  recover  a  different  estate  than  the  one  he  claims.  If 
he  claims  an  estate  in  fee,  he  cannot  recover  a  less  estate.  If  he 
claims  an  estate  for  life,  he  cannot  recover  an  estate  in  fee,  or  for 
years.  If  he  claims  an  estate  for  years,  he  cannot  recover  an 
estate  for  life,  or  in  fee.  If  he  demands  the  wdiole  of  the  prem- 
ises, he  cannot  recover  an  undivided  interest  therein.  If  he  de- 
mands an  undivided  share,  he  cannot  recover  a  different  share. 
But,  if  he  declares  for  the  w^hole  premises,  he  may  recover  any 
distinct  part  or  parcel  thereof.  And,  if  he  declares  for  an  undi- 
vided share,  he  may  recover  the  same  share  in  any  part,  of  the 
premises.  This  construction  will  give  effect  to  all  of  the  provis- 
ions of  the  statute,  and,  as  we  believe,  carry  out  the  clear  inten- 
tions of  the  Legislature.  Nor  can  any  inconvenience  or  injust- 
ice result  to  the  parties.  The  plaintiff  may  provide  against  any 
variance  between  the  allegations  and  the  proofs,  by  inserting 
several  counts  in  his  declaration.  This  is  expressly  authorized 
by  the  9th  section.  He  may  thus  anticipate  any  state  of  case 
likely  to  arise  on  the  trial,  and  avoid  the  effects  of  a  variance. 
And  the  defendant  may  put  in  issue  one  or  all  of  the  counts  of 
the  declaration. 

Our  statute  concerning  ejectment  is  substantially  a  transcript 
of  the  New  York  statute  on  the  same  subject,  which  has  been  in 
force  in  that  state  for  many  years.  It  is  a  safe  rule  in  the  inter- 
pretation of  statutes,  that  where  one  state  adopts  a  statute  of 
another  state,  which  has  already  received  a  known  and  definite 
construction  in  its  courts,  it  is  presumed  to  adopt  the  construc- 
tion thus  given.  It  was  contended  on  the  argument,  that  this 
principle  is  strictly  applicable  to  this  statute.  But  the  position 
is  not  sustainable.  The  New  York  statute  has  not  as  yet  re- 
ceived any  fixed  and  uniform  construction.  The  opinions  of 
her  Courts  on  the  question  now  under  consideration,  have  been 
fluctuating  and  conflicting  ;  and  we  are,  therefore,  left  to  settle 
the  question  upon  the  statute  itself,  without  the  aid  of  judicial 
exposition.     This  will  be  very  apparent  from  a  brief  reference 
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to  the  decisions  in  New  York,  bearing  on  this  subject.  In  Har- 
rison v.  Stevens,  12  Wendell,  170,  the  Court  held  that  the  plain- 
tiff might  recover  an  undivided  share,  although  in  his  declara- 
tion he  claimed  the  whole  of  the  premises.  In  Holmes  Ti.  See- 
ley,  17  Wendell,  75,  the  case  of  Harrison  -y.  Stevens  is  ques- 
tioned ;  and  the  Court  intimate  the  true  rule  to  be,  that  where 
the  plaintiff  claims  the  whole  premises,  he  cannot  recover  an 
undivided  interest ;  and  so  where  he  claims  an  undivided  half, 
he  cannot  recover  an  undivided  third,  or  fourth,  or  the  whole. 
In  Hinman  v.  Booth,  21  Wendell,  267,  the  Court  held,  that 
where  the  declaration  is  for  a  moiety,  and  the  verdict  for  a 
fourth,  the  plaintiff  may  amend  his  declaration  to  correspond 
with  the  proof.  InGilleti).  Stanley,  1  Hill,  121,  the  Court  lay 
down  the  rule  that,  under  a  declaration  claiming  the  entire  inter- 
est in  certain  premises,  the  plaintiff  cannot  recover  an  undivided 
share.  In  Cole  v.  Irvin,  6  Hill,  634,  where  the  declaration  was 
for  an  undivided  half,  and  ihe  proof  showed  that  the  plaintiff 
was  entitled  to  but  two-sevenths,  it  was  considered  a  fatal  vari- 
ance- In  Truare  -y.  Thorn,  2  Barbour's  S.  C.  R.,  156,  the  Court 
refused  to  set  aside  a  verdict  for  the  plaintiff  for  an  undivided 
third  part  of  premises,  on  a  declaration  claiming  four  undivided 
ninths.  The  cases  seem  to  agree  that,  under  the  peculiar  system 
of  amendments  in  that  state,  the  plaintiff  may  avoid  the  effects 
of  a  variance,  by  amending  his  declaration  after  verdict,  so  as  to 
correspond  with  the  proof  on  the  trial.  But  the  doctrine  of 
amendments  has  never  been  carried  to  such  an  extent  in  this 
state.  It  is  proper  to  add,  that  the  point  in  question  remains 
wholly  undetermined  by  the  highest  tribunal  in  New  York  — 
the  Court    of  Appeals,  (a) 

The  judgment  is  reversed,  and  the  cause   remanded. 

Judgment  reversed. 

(a)     Rawlins  vs.  Bailey,  15  HI.  R.  178  ;  Dougherty  vs.  Purdy,  18  lU.  R.  206  :  Dawley 
vs.  Vancoiirt,  21  m.  R.  464;  Mui-phy  vs.  Orr,  32111.  R.  492  ;  Lyouvs.Kain,  36 ni.  R.  373. 
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Vivian  B.  Holmes,  Pltff  in  Error,  v.  Amelia  D.  Field,  by  B. 
S.  Prettyman,  her  next  friend,  Deft  in  Error. 

ERROR  TO  MASON. 

A.,  the  testator,  by  his  will,  appointed  his  wife  guardian  to  his  infant  daugh- 
ter, "  so  long  as  she  should  remain  his  widow."  After  his  decease,  his 
widow  took  out  letters  of  guardianship  for  the  daughter,  from  the  Probate 
Court  of  the  proper  county. 

The  widow  subsequently  married,  and  a  payment  on  account  of  the  estate  of 
the  ward,  was  then  made  to  her  husband.    Held  : 

That  the  appointment  of  the  Probate  court  was  void,  for  want  of  jurisdiction. 

The  authority  of  the  lather  to  name  a  guardian  for  his  children,  is  greater  than 
that  conferred  upon  the  Probate  Court ;  and  when  the  former  has  exercised 
the  right,  the  latter  cannot  act.    . 

That  the  limitation  in  the  will  is  strictly  legal  and  must  be  enforced,  and  the 
guardianship  of  the  widow  was  terminated  by  her  marriage. 

That  a  person  makes  payments  at  his  peril,  and  is  bound  to  know  whether  the 
payee  is  authorized  to  receivehis  money.  The  true  test  as  to  the  validity 
of  the  payment,  is  whether  or  not,  the  payor  could  successfully  resist  a  suit 
instituted  by  the  payee. 

That  the  husband  of  a  guardian  has  no  right  to  possess  or  control  the  estate  of 
the  ward,  and  a  payment  to  him  on  account  of  such  estate  is  ^id,  unless 
with  the  express  sanction  or  direction  of  the  guardian. 

That  an  infant  is  not  always  bound  to  appear  iii  a  Court  of  Chancery  by  a 
guardian,  although  one  may  be  in  existence.  The  bill  may  be  filed  by  her 
next  friend,  aud  if  objection  is  made  in  proper  time,  it  rests  in  the  sound 
discretion  of  the  Court,  whether  the  suit  shall  so  proceed,  or  in  the  name 
of  the  guardian. 

This  was  a  bill  in  chancery,  filed  in  the  Mason  Circuit  Court 
by  defendant  in  error,  and  alleges  in  substance,  that  in  the  year 
1835,  Drury  S.  Field,  father  of  complainant,  then  residing  in 
Fayette  County,  Tennessee,  entered  into  an  agreement  with 
Holmes,  the  plaintiff  in  error,  to  furnish  him  with  $12,500.00, 
to  be  expended  in  entering  land  in  Illinois  ;  Holmes  to  enter  the 
lands,  and  bear  his  own  expenses  ;  and  after  the  entering  thereof, 
the  lands  to  be  divided — one-fourth  to  go  to  Holmes,  and  the 
other  three-fourths  to  Field.  That  Holmes,  in  pursuance  of  this 
agreement,  did  enter  in  Field's  name  ten  thousand  acres  of  land. 
That  in  1836,  Field  loaned  Holmes  eight  hundred  and  seventy 
dollars,  for  which  he  took  notes.  That  a  part  of  the  lands  en- 
tered were  divided  between  Field  and  Holmes  ;  but  that  Field 
held  a  part  of  the  lands  undivided,  as  security  for  the  money 
loaned. 

That  Field  died  in  April,  1839,  leaving  as  survivors  his  widow 
Amelia  E.  Field  and  children.  That  Field  made  his  will,  ap- 
pointing Albert  J.  Field  his  executor,  by  which  will  he  divided 
his  property  between  his  wife  and  children,  giving  to  his  "very 
and  much  beloved  wife,  Amelia  E.  Field,  during  the  time  she  shall 
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remain  my  lawful  widow,  and  dmnng  her  natural  life,  the  mansion 
house  in  which  we  now  dwell,  with  four  hundred  acres  of  land, 
with  all  my  stock  of  horses,  cattle,  farming  utensils,  &c.  And 
further,  that  my  executor,  during  the  time  of  her  widowhood, 
should  annually  pay  over  to  her  one  hundred  and  fifty  dollars  ; 
but  should  she  marry  and  become  the  wife  of  another,  she  shall 
immediately  forfeit  her  dower  of  every  description,  and  have  no 
further  claim  upon  my  estate  ;  the  land  and  other  things  which 
I  have  given  her,  to  be  in  that  event  given  to  my  infant  daugh- 
ter, Amelia  D,  Field,"  &c.  Makes  Albert  D.  Field  guardian  of 
several  of  his  children  named  in  the  will,  &c.  ;  and  then,  by  the 
will,  it  is  declared:  "And  I  further  appoint  my  beloved  wife, 
Amelia  E.  Field,  guardian  for  my  infant  daughter,  Amelia  D. 
•Field,  so  long  as  she  remains  my  widow." 

Holmes,  by  his  answer, ',  admits  generally  the  allegations  in 
the  bill.  Alleges,  that  Amelia  E.  Field  was  duly  appointed 
guardain  for  her  daughter,  Amelia  D-  Field,  by  the  probate 
court  of  Sangamon  county.  That  said  Court  had  complete 
power  and  authority  to  make  said  appointment.  That  after- 
wards said  Amelia  E.  Field  married  Shapley  Lester ;  and  that 
he  [Holmes]  did  in  October,  1840,  pay  to  Lester,  in  the  presence 
of  his  wife,  for  her  use  as  guardain  of  the  complainant,  the  sum 
of  $430.12,  which  was  endrosed  on  thenore,  &c.  That  he  paid 
said  money  in  good  faith,  while  the  letters  of  guardianship  were 
in  full  force,  &c.  That  Mrs.  Lester  had  possession  of  the  note 
at  the  time  of  payment  as  guardian,  and  threatened  to  sue. 
That  the  ward  was  living  from  home  at  the  time,  and  needed 
the  money  ;  and  the  payment  was  urged  for  this  reason.  Denies 
any  knowledge  that  Mrs.  Lester  had  no  authority,  &c.,  and  of 
the  contents  of  the  will. 

The  other  defendants  disclaim,  &c.     There  was  no  replication 

to  the  answer,  nor  any  proof  taken. 

At  May  term,  1851,  Minshall,  Judge,  entered  a  decree  against 
Holmes,  refusing  to  allow  him  the  $430.12  paid  to  Mrs.  Lester. 

By  consent,  the  writ  of  error  was  returned  to  the  Court  held 
in  the  Third  Division.  The  question  raised  was  the  validity  of 
the  payment  by  Holmes  to  Lester. 

R.  S.  Blackwell,  for  Pits  in  Error. 
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The  payment  made  by  Holmes  to  Lester  and  wife,  on  the  9th 
October,  1840,  was  valid,  and  operates  pro  tanto  to  discharge  his 
indebtedness  to  the  complainant.  1.  Because  Mrs.  Lester  was 
the  guardian  of  the  complainant,  under  and  by  virtue  of  the  will 
of  her  former  husband,  notwithstanding  the  condition  in  the 
will,  that  her  guardianship  should  cease  upon  marriage.  This 
condition  being  in  restraint  of  marriage,  and  there  being  no  dis- 
position over  of  the  custody  of  the  ward,  is  to  be  regarded  as  in 
terrorem  merely.  1  Story's  Eq.,  sec.  287  :  Parson  v.  Winslow,  6 
Mass.  Rep.,  170  ;  Marples  v.  Brain,  1  &  2  Madd.  Ch.  R.,  317  ; 

2.  Because  she  was  guardian  by  appointment  of  the  probate 
court ;  and  as  long  as  those  letters  of  guardianship  remain  in  full 
force,  a  payment  to  her  on  account  of  her  ward,  is  valid.  Allen 
n.  Dundas,  3  T.  R.,   125  ;  Moore  v.  Tanner,  5  Munroe,  R.  45. 

3.  Because  she  was  guardain  di-  facto  ;  at  all  events,  had  posses- 
sion of  the  note,  and  a  colorable  right  to  receive  the  money.  A 
payment  under  such  circumstances,  must  be  regarded  as  valid. 
2  kinne's  Comp.,  463  ;Poth.  Obi.,  299  ;  R.  S.,  266,  sec.  7  ;  268 
sec.  20  ;  Baldwin  ii.  Kellogg,  1  Day,  4  ;  Kelly  -y.  Cowing,  4  Hill, 
266.  This  payment  must  be^sustained,  upon  principles  ol:  nat- 
ural equity,  upon  the  ground  that  Holmes  paid  the  money  to 
Mrs.  Lester  in  good  faith,  without  any  knowledge  of  the  circum- 
stances by  which  her  authority  was  put  an  end  to.  Morton  v. 
Fox,  4  Bibb,  392. 

Merrimans  &  Johnson,  for  Deft  in  Error. 

Caton,  J.  The  only  important  question  presented  in  this 
case  is,  as  to  the  validity  of  the  payment  by  Holmes,  of  four 
hundred  and  thirty  dollars  and  twelve  cents,  made  on  the  ninth 
of  October,  1840,  to  Shapley  Lester,  in  the  presence  of:  his  wife, 
former  guardian  of  the  complainant.  This  payment  was  dis- 
allowed by  the  circuit  court ;  and  after  the  most  mature  exam- 
ination and  reflection,  we  are  satisfied  with  that  decision.  By 
his  last  will  and  testament,  Drury  S.  Field  appointed  Amelia  E., 
his  wife,  guardian  to  his  infant  daughter,  the  complainant,  so  long 
as  she  should  remain  his  widow.  She  subsequently  married  Les- 
ter, still  retaining  possession  of  the  note  against  Holmes,  which 
belonged  to  the  estate  of  the  complainant.  After  the  death  ot' 
Field,  and  before  her  marriage  to  Lester,  she  took  out  letters  of 
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guardianship  for  the  complainant,  from  the  Probate  Court  of  the 
proper  county. 

No  additional  authority  was  conferred  upon  the  mother  of  the 
complainant,  by  the  appointment  by  the  Probate  Court.  She 
was  already,  by  the  will  of  the  testator,  appointed  guardian  to 
the  complainant ;  and  that  appointment  was  as  perfect,  as  com- 
plete, and  as  absolute,  during  the  time  prescribed  by  the  will,  as 
it  could  be  made  ;  and  the  appointment  by  the  Probate  Court, 
as  if  by  way  of  compliment  to  the  will,  was  an  act  of  super- 
erogation, and  entirely  nugatory.  The  action  of  that  Court  con- 
ferred no  more  authority  upon  the  testamentary  guardian,  than 
it  would  upon  a  stranger,  in  derogation  of  the  righ;:s  of  the 
guardian  appointed  by  the  will  ;  and  the  appointment  of  a  stran- 
ger, no  one  will  doubt,  would  have  been  utterly  void.  The 
Court  acted  upon  a  case  over  which  it  had  no  jurisdiction. 
Robinson  v.  Zollinger,  9  Watts,  169.  It  is  this  want  of  juris- 
diction that  makes  the  act  utterly  nugatory.  It  is  only  by  vir- 
tue of  the  statute  that  the  Probate  Court  could  appoint  a  guard- 
ian in  any  case  ;  and,  of  course,  it  is  only  in  the  particular  cases 
authorized  by  the  statute,  that  the  Court  has  any  jurisdiction  to 
act.  By  our  statute,  which  confers  upon  the  parent  broader 
powers  than  that  of  12  Charles  2d,  the  father  is  authorized,  by 
deed  or  will,  to  appoint  a  guardian  to  his  children  till  they  shall 
arrive  of  age,  or  for  any  less  term  :  '•'■promded^  That  the  rights, 
powers,  duties,  and  obligations  of  such  person  or  persons,  may 
be  restrained  and  regulated  by  the  person  making  such  deed  or 
last  will  as  aforesaid."  Here,  the  father  is  vested  with  authority 
to  dispense  with  provisions  of  the  statute,  which  must  in  all 
cases  apply  to  and  govern  guardians  appointed  by  the  Probate 
Court  ;  so  that  the  authority  conferred  upon  the  father  is  greater 
than  that  conferred  upon  the  Court  ;  and  when  the  right  has 
been  exercised  by  the  former,  there  is  no  room  left  for  the  Court 
to  act.  The  Probate  Court  might  as  well  have  appointed  a 
guardian  for  an  adult.  The  ward  was  already  furnished  with  a 
guardian  appointed  by  a  superior  power,  the  father  of  the  infant, 
who  was  properly  amenable  to  the  Circuit  Court  under  the  twen- 
tieth section  of  our  act,  or  to  the  Court  of  Chancery  under  its 
general  and  well-known  jurisdiction.  Had  the  appointment 
been  made  by  a  Court  having  jurisdiction  to  act  in  the  premises, 
although  it  might  have  acted  erroneously,  still  its  order  would 
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have  been  valid  and  binding,  until  reversed  or  set  aside,  and  a 
very  different  case  would  have  been  presented.  The  appoint- 
ment being  good  till  reversed,  the  authority  of  the  guardian  to 
act  could  not  be  questioned  collaterally.  But  here  there  was  no 
jurisdiction,  and  the  appointment  was  void.  I  shall,  therefore, 
lay  out  of  view  entirely  the  appointment  by  the  Probate  Court, 
and  consider  the  authority  of  the  guardian  as  derived  solely 
under  the  will. 

That  authority,  by  the  terms  of  the  will  itself,  terminated  up- 
on the  subsequent  marriage  of  the  guardian  with  Lester.  But 
that  clause  of  limitation,  it  was  insisted,  was  in  terroy^e^n,  and 
void  as  being  in  restraint  of  marriage  ;  and  in  support  of  this  a 
class  of  cases  is  referred  to,  where  a  similar  clause  had  been  so 
held,  when  attached  to  a  devise  of  property,  and  where  no  devise 
over  is  made.  But  the  cases  are  not  alike.  The  appointment  of 
a  guardian  bears  no  resemblance  to  a  devise  of  property.  The 
former  is  the  conferring  of  a  power,  and  the  delegation  of  a  per- 
sonal trust ;  and  that  too,  without  any  interest  in,  or  benefit  to 
the  person  appointed  ;  the  latter  is  the  grant  of  an  estate  or 
interest,  solely  for  the  benefit  of  the  devisee.  The  motives  or 
considerations  which  would  conduce  to  the  selection  of  the  one, 
might  have  no  influence  in  the  choice  of  the  other.  The  object 
in  the  selection  of  a  guardian,  is  to  promote  the  well  being,  and 
for  the  sole  benefit  of  the  ward ;  and  qualifications  which  will 
best  promote  these  ends,  are  sought  after  in  the  guardian,  it  may 
be,  irrespective  of  obligation  or  affecLion  ;  while  these  last  almost 
entirely  control,  in  the  case  of  a  devise.  Nothing  may  have 
been  more  judicious,  so  far  as  the  ward's  interests  were  con- 
cerned, than  this  limitation  in  the  appointment  of  the  guardian. 
While  the  mother,  during  her  widowhood,  may  have  been  the 
most  fit  person  to  have  the  control  of  the  infant,  and  the  man- 
agement of  her  estate,  it  would  by  no  means  follow,  that  they 
would  be  equally  safe  in  her  hands,  after  she  should  become 
subject  to  the  influence  and  control  of  a  second  husband,  a  step- 
father to  the  child.  This  must  be  so  perfectly  apparent  to  every 
one,  that  it  is  unnecessary  to  enlarge  upon  the  subject.  We  can 
see  sufficient  reasons,  from  a  regard  for  the  interests  of  the  child 
alone,  to  justify  this  limitation,  without  attributing  it  to  any 
other  motive.  We  therefore  consider  this  limitation,  not  only 
perfectly  legal,  but  entirely  proper  ;  and  the  will  of  the  testator, 
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in  that   respect,   must  be  faithfully   observed,   and  strictly  en- 
forced. 

At  the  time  this  payment  was  made  to  Lester,  the  authority 
of  his  wife  to  receive  the  money,  as  guardian  to  the  complainant, 
had  ceased  ;  as  completely  so,  as  if  she  had  been  removed  by  a 
court  of  competent  jurisdiction,  or  as  if  the  ward  had  arrived 
at  her  majority.  She  had  no  more  authority  to  receive  the  mo- 
ney, than  if  she  had  never  been  appointed  guardian.  Holmes 
alleges  in  his  answer,  that  he  paid  ihe  money  in  good  faith,  and 
that  he  did  not  know  of  the  provisions  of  the  will,  so  far  as  it 
relates  to  the  said  guardianship.  As  iio  replication  was  filed  to 
the  answer,  its  statements  must  be  taken  to  be  true  in  fact.  But 
his  ignorance  that  she  had  ceased  to  be  guardian,  cannot  help 
him.  He  made  the  payment  at  his  peril,  and  was  Dound  to 
know  whether  the  persons  to  whom  the  pa3nnent  was  made,  was 
authorized  to  receive  the  money  or  not.  The  question  is,  wheth- 
er he,  or  the  infant,  shall  sufi'er  the  consequences  of  his  negli- 
gence. He  says  he  made  the  payment  under  the  threat  of  a 
prosecution.  Had  such  prosecution  been  instituted,  he  could 
have  resisted  it  successfully.  And  this  is  indeed  the  true  test, 
by  which  to  determine  whether  he  shall  be  protected  in  making 
the  payment,  as  will  be  seen  by  a  reference  to  the  authorities 
cited  by  the  counsel  on  the  argament.  In  the  case  of  Allen  v. 
Dundas,  3  T.  R.,  125,  administration  had  been  obtained  from 
the  ecclesiastical  court,  upon  a  forged  will,  and  letters  testament- 
ary issued  to  the  executor  named  ;  and  it  was  held,  that  a  pay- 
ment made  to  him  in  that  capacity,  before  the  letters  were 
revoked,  would  protect  the  debtor  ;  and  the  decision  is  placed 
expressly  on  the  ground,  that  he  could  not  have  successfully 
defended  a  suit  brought  against  him  by  the  executor.  The  sup- 
posed testator  was  actually  dead,  and  the  ecclesiastical  court  had 
jurisdiction,  to  take  proof  of  the  will,  and  grant  administration 
upon  his  estate  ;  and  having  had  jurisdiction,  its  order  was  valid 
until  revoked  by  a  proceeding  instituted  for  that  purpose,  and 
could  not  be  questioned  collaterally.  Had  the  man  still  been 
living,  the  ecclesiastical  court  would  have  had  no  jurisdiction, 
and  its  order  would  have  conferred  no  authority  to  collect  or 
receive  the  money,  and  the  payment  would  not  have  discharged 
the  debtor,  althongh  made  in  the  utmost  good  faith,  and  under 
the  sanction  of  a  court  having  a  parent  authority  to  act.     Ash- 
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hurst,  J.,  commences  his  opinion  in  that  case,  thus  :  "I  am  of 
opinion,  that  the  plaintifi'  has  no  right  to  call  on  the  defendant 
to  pay  this  money  a  second  time,  which  was  paid  to  a  person 
who  had  at  that  time  a  legal  authority  to  receive  it.  It  is  ad- 
mitted, that  if  he  had  made  this  payment  under  the  coercion  of 
a  suit  in  a  court  of  law,  he  would  have  been  protected  against 
any  other  demands  for  it  ;  but  I  think  that  makes  :no  difference. 
For,  as  the  party  to  whom  the  payment  was  made  had  such  au- 
thority as  could  not  be  questioned  at  the  time,  and  such  as  a 
court  of  law  would  have  been  bound  to  enforce,  the  defendant 
was  not  obliged  to  wait  for  a  suit,  when  he  knew  no  defense 
could  be  made  to  it.  This,  therefore,  cannot  be  called  a  volun- 
tary payment,"  This  case,  we  see,  is  expressly  put  upon  the 
ground,  that  the  debtor  could  not  have  resisted  the  payment 
which  he  had  made ;  and  it  would  have  been  verv  hard  indeed, 
if  the  court  would  not  have  protected  the  party  in  making  a 
payment  without  coercion,  which  they  would  have  compelled 
him  to  make.  The  case  of  Moore  v.  Towers'  adm'r,  5  Monroe, 
45,  is,  in  all  its  principles,  and  nearly  all  its  features,  precisely 
like  the  former  ;  and  was  decided  in  the  same  way,  and  for  the 
same  reasons,  although  no  reference  is  made  to  it. 

Suppose  in  this  case,  the  ward  had  arrived  at  her  majority, 
before  this  payment  was  made,  would  Holmes  have  been  pro- 
tected in  a  payment  to  the  late  guardian,  because  the  debter  was 
ignorant  of  that  fact  ?  And  yet  she  would  have  had  the  same 
authority  to  receive  the  money  in  that  case,  that  she  had  in  this. 
In  that  case,  his  ignorance  would  have  been  much  more  excusa- 
ble than  in  this,  for  here  he  had  the  means  of  ascertaining  pre- 
cisely the  nature  and  extent  of  the  guardian's  authority,  for  the 
Avill  had  been  upon  the  public  records  ever  since  1838,  and  in 
the  same  office  where  he  found  the  void  appointment  of  her  as 
guardian,  by  the  probate  court,  which  probably  misled  him. 
The  question  is  one  of  legal  authority  on  the  part  of  the  sup  - 
posed  guardian,  to  receive  tlie  money,  and  not  of  good  faith  on 
the  part  of  the  debtor.  If  the  authority  of  the  guardian  has 
ceased,  either  by  limitation  or  removal,  ignorance  of  that  fact 
cannot  protect  the  debtor.  If  he  could  have  successfully  resisted 
the  payment  as  against  the  guardian,  then  the  ward  may  suc- 
cessfully resist  it  as  against  him. 

I  have  hitherto  examined  this  case,  as  if  the  payment  had  been 
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made  to  Mrs  Lester.  That,  however,  the  defendant  admits  in 
his  answer,  was  not  the  case.  He  states  that  he  paid  the  money 
to  Mr.  Lester,  in  the  presence  of  Mrs.  Lester,  and  he  does 
not  pretend  that  she  in  any  way  sanctioned  the  payment, 
even  by  her  silence,  or  that  the  money  ever  came  to  her  hands, 
or  was  under  her  control,  or  was  ever  applied  to  the  benefit  of 
the  ward.  The  only  thing  in  the  answer ,  from  which  we  might 
infer  that  the  payment  was  made  with  her  approbation,  is  that 
she  had  threatened  to  sue  him,  if  he  did  not  pay  the  whole  or  a 
part  of  the  note.  Surely  Holmes  cannot  insist  that  he  was  igno- 
rant of  the  fact  that  Lester  was  not  guardian,  and  had  no  right 
to  receive  the  money.  Even  if  the  authority  of  the  guardian 
had  still  continued,  the  payment  to  Lester  without  her  express 
sanction  or  direction  would  have  been  void.  As  the  husband 
of  the  guardian,  he  would  have  no  right  to  possess  or  control 
the  estate  of  the  ward. 

In  every  point  of  view,  we  are  satisfied  that  this  payment  was 
not  valid  as  against  the  ward. 

Another  objection  was  taken  upon  the  argument,  which 
should  be  noticed.  Previous  to  the  filing  of  this  bill,  another 
guardian  had  been  appointed  by  the  probate  court,  and  this  bill 
was  filed,  not  by  that  guardian,  but  by  the  next  friend  of  the 
complainant,  and  to  this  the  objection  is  raised.  An  infant  is 
not  always  bound  to  appear  in  a  court  of  chancery  by  a  guard- 
ian, although  one  may  be  in  existence.  She  may  file  her  bill  by 
her  next  friend,  and  if  an  objection  is  taken  in  proper  time,  that 
there  is  a  guardian  by  whom  the  bill  should  have  been  filed,  it 
may  be  that  the  Court,  in  the  exercise  of  a  sound  discretion,  may 
determine  whether  the  suit  shall  proceed  as  it  was  commenced, 
or  in  the  name  of  the  guardian.  The  fourth  section  of  our  Chan- 
cery Act  says,  "  Suits  in  chancery  may  be  commenced  and  pros- 
ecuted by  infants,  either  by  guardian  on  next  friend."  It  is  fre- 
quently necessary  for  the  infant  to  file  a  bill  against  the  guard- 
ian ;  and  when  that  is  not  the  case,  there  may  be  reasons  for 
fearing  that  the  guardian  is  not  aciing  judiciously,  or  in  good 
faith,  in  relation  to  the  subject  of  the  suit.  It  is  the  business  of 
the  court  of  chancery,  to  see  that  no  one  stands  between  the 
infant  and  a  just  protection  of  her  rights,  and  for  this  purpose, 
the  court  may    appoint  [a  person  to  prosecute    or  defend  for  the 
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infant.     So  far  as  appears,  this  objection  is   now  raised  for  the 
first  time.     It  is  now  too  late  even  to  be  inquired  into. 

The  decree  of  the  Circuit  Court  must  be  affirmed,  with  costs. 

Decree  affirmed. 


The  Trustees  of  Schools,  Pltffs  in  Error,  ti.  John  S.   Wright 
et  al.,   Defts   in  Error. 

ERROR  TO  LA  SALLE. 

In  equity,  a  defendant  cannot  avail  himself  of  the  statute  of  a  fraud  or  limita- 
tions, unless  he  relies  thereon  in  some  proper  pleading;  and  a  defence  of  a 
kindred  character,  arising  from  length  of  time,  will  be  sulyect  to  tiie  same  rule. 

If  a  commissioner  has  sold  school  land,  tiie  law  requiring  him  to  take  a  mortgage 
as  security  for  the  purchase  money,  which  he  omits  to  do,  the  lien  upon  the  land 
is  not  lost,  and  may  be  enforced  against  subsequent  purchasers  with  notice,  if 
proceedings  for  that  purpose  are  instituted  within_a  reasonable  time. 

This  case  was  decided  at  Ottawa,  at  June  term,  1850,  and  was 
reported  in  the  11th  Illinois,  p.  6U3  ;  at  the  succeeding  June  term 
of  the  Court,  in  1851,  a  petition  for  a  rehearing  ;  the  case  having 
been  decided  on  the  last  day  of  the  proceeding  term  was  pre- 
sented, and  the  prayer  was  allowed.  At  that  term,  the  case  was 
again  argued    and  the  following  opinion  was  pronounced. 

A.  Hoes  &  H.  G.  Cotton,  for  Pltffs  in  Error. 

The  lien  of  the  vendor  for  the  unpaid  purchase  money  will  be 
enforced  against  the  vendee,  and  subsequent  purchasers  with 
notice,  unless  waived,  or  an  intention  appear  on  the  part  of  the 
vendor  not  to  rely  upon  the  lien. 

The  respondents  John  S.  Wright,  Amesa  Wright,  Frederick 
Deming,  and  Hosea  Webster,  had,  at  the  time  they  respectively 
purchased,  notice  that  the  consideration  money  was  unpaid. 

The  lien  in  this  case  was  not  waived,  nor  does  it  appear  that 
there  was  any  intention,  on  the  part  of  the  vendor,  not  to  rely 
upon  the  lien.  The  law  required  a  mortgage  in  addition  to  the 
personal  security,  and  the  taking  of  the  personal  security  cannot 
raise  a  presumption  of  any  intent  to  waive  the  lien.  The  school 
commissioner  was  not  authorized  to  waive  it. 

The  acts  under  which  the  sale  was  made  were  public  acis,  and 
all  the  parties  are  chargeable  with  notice  of  the  provisions  of  the 
same. 
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This  was  a  bill  filed  to  enforce  a  vendor's  lien  for  the  purchase 
money  upon  school  lands,  sold  by  David  Letts,  school  commis- 
sioner of  La  Salle  county,  to  John  1\  Temple,  on  the  first  day 
of  May,  A.  D.  1835,  upon  a  credit  of  1.  2,  and  3  years.  Notes, 
with  personal  security  were  taken,  but  no  mortgage  was  executed. 

The  bill  was  taken  "'/jro  con/e^so"  against  all  of  the  defend- 
ants, except  John  S.  Wright,  Amasa  Wright,  Frederick  Doming, 
and  Hosea  Webster,  who  filed  their  answers  ;  to  which  the  com- 
plainants filed  a  general  replication. 

The  case  came  on  to  a  hearing  on  bill,  ansAver,  replication,  and 
exhibits. 

The  Circuit  Court  dismissed  the  bill,  as  to  all  that  portion  of 
the  land  (described  in  the  bill)  conveyed  by  Temple  to  John  S. 
Wright,  and  by  him  to   Amasa   Wright,  Doming,  and  Webster. 

The  writ  of  error  is  prosecuted  to  reverse  this  part  of  the 
decree. 

In  support  of  the  first  point  made  by  the  plaintiffs  in  error,  it 
is  considered  unnecessary  to  offer  any  remarks. 

The  existence  of  the  vendor's  lien,  under  the  limitations  and 
restrictions  stated,  is  supported  by  the  authority  of  numerous 
decissions  in  the  Courts  of  United  States  and  England,  and 
is  recognized  by  this  Court,  in  Connoven  v.  Warren,  1  Gil.,  498  ; 
see  alsoDyer-y.  Martin,  4  Scam,,  p.  146,  151  ;  see  in  addition, 
the  cases  cited  by  Treat,  J.,  in  Connoven  v.  Warren,  Bradley  i). 
Bozley,  1  Barbour  C.  R. ,  125,  152  ;  Palmer e/  al.,  1  Douglass' 
Michigan,  425,  427  ;  9  Semdes  &  M.,  122  ;  10  do.,  143  ;  6  B. 
Monroe,  67,  74  ;  5  Conn.  R.,  468,  472  ;  Story,  J.,  1  Mason,  191  ; 
15  Vesey,  Jr.,  328  ;  9  Cowen,  316  ;  Winter  Z).  Lord  Anson  ; 
3  Russel,  488  ;  3  Eng.  Chan.,  R.  ;  Hughes  v.  Kearney,  1  Schoales 
and  Lefroy,  132  ;  3  Sugden  on  Vendors,  151  ;  4  Wheaton,  255  ; 
17  Ohio  R.,  530. 

The  doctrine  has  been  repeatedly  questioned  in  England  and 
this  country,  on  the  ground  of  inconvenience  and  impolicy,  but 
is  so  clearly  sustained  by  the  authority,  not  only  of  the  cases 
cited,  but  of  many  others  to  which  the  attention  of  the  Court 
might  have  been  directed,  if  it  had  been  deemed  necessary,  that 
we  submit  that  objections  on  the  grounds  stated,  would  be  more 
properly  addressed  to  the  legislative  department. 

Notice  is  clearly  made  out  notwithstanding  the  apparent  de- 
nial in  the  answers. 
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The  patents  were  not  issued  until  the  21st  of  May,  A.  D.  1838. 

J,  S.  Wright,  purchased  of  John  T.  Temple,  and  paid  the  con- 
sideration money  in  May,  A.  D.  1836. 

Webster,  Deming,  and  A.  Wright,  purchased  of  John  S. 
Wright,  October  31st,  1837  ;  consideration  paid  "  at  or  before  that 
time.  "  At  the  time  that  John  S.  Wright  purchased  of  Temple, 
his  only  evidence  of  title  was  the  certificate  issued  to  him  by  the 
school  commissioner,  which  states  on  its  face,  that  obligations 
were  taken  for  the  purchase  money  in  pursuance  of  the  adver- 
tisement. The  same  state  of  facts  existed  when  John  S.  Wright 
conveyed  to  Webster,  Deming,  and  Wright. 

If  these  subsequent  purchasers  had  exercised  the  ordinary  pre- 
caution of  enquiring  of  Temple  for  the  evidence  of  his  title,  they 
would  have  ascertained  that  he  purchased  upon  a  credit  sale. 
The  law  had  fixed  the  time  of  credit  at  1,  2,  and  3  years.  It 
required  the  commissioner  to  report  to  the  Auditor  and  county 
commissioners'  court,  and  the  report  to  be  recorded.  That  re 
port  had  been  made,  and  showed  a  sale  upon  a  credit  of  1,  2, 
and  3  years. 

The  school  commissioner  was  a  public  officer  of  the  county, 
and  if  further  information  was  required,  they  had  the  means  of 
obtaining  it. 

These  inquiries  it  was  their  duty  to  make.  Dyer  -y.  Martin, 
4  Scam.,  146;  Graham  t?.  Day,  4  Gil.,  389,  394;  Hower  y. 
Blackwell,  6  B.  Monroe,  67  ;  Thornton  v.  Knox,  6  B.  Monroe, 
74.  They  are  in  any  event  chargeable  with  notice  of  every  fact 
appearing  upon  the  face  of  the  title  papers  of  Temple,  under 
whom  they  claim.  A  court  of  equity  will  not  permit  them  to 
close  their  eyes  when  the  road  to  the  truth  lies  open  and  plain 
before  them,  and  then  insist  upon  immunity  from  liability  as 
bonafidt  purchasers  without  notice.  Especially  when,  as  in  this 
case,  the  parties  to  be  injured  by  their  neglect,  are  beneficiaries 
of  a  trust  fund,  and  are  to  suffer  by  the  misconduct  of  a  public 
officer,  over  whose  appointment  and  official  acts,  after  the  initia- 
tive of  a  petition  for  a  sale,  they  had  no  direct  authority  or  con- 
trol. 

If  the  subsequent  purchasers  from  Temple,  are  to  be  the  losers 
by  the  enforcement  of  this  lien,  the  result  will  be  attributable,  to 
say  the  least,  to  their  own  culpable  carelessness. 

Was  this  lien  waived  ?     When,  and   under  what  circumstances 
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the  lien  of   the  vendor  will  be  considered  as  waived,    does  not 
appear  to  be  very  clearly  defined  by  the  adjudged  cases. 

It  has  been  frequently  held  that  the  taking  of  distinct  and 
independent  security  for  the  whole  purchase  money,  in  the  ab- 
sence of  other  circumstances  showing  an  intention  to  retain  the  lien, 
will  be  held  a  waiver.  Beyond  this  we  apprehend  the  rule  to 
be,  that  each  case  must  stand  upon  the  intentions  of  the  parties, 
as  evidenced  by  the  facts  of  the  case. 

The  facts  of  this  case  present  a  question,  so  far  as  the  authority 
of  adjudged  cases  is  concerned,  unless  10  S.  &  M.  be  an  excep- 
tion somewhat  anomalous. 

The  sale  was  made  under  the  authority  of  a  public  statute,  of 
the  provisions  of  which,  all  parties  are  deemed  to  have  been 
cognizant. 

The  authority  to  sell,  is  no  more  plainly  expressed,  than  the 
duty  imposed,  to  take  mortgage  security  upon  the  land.  To  hold 
that  the  taking  of  personal  security,  was  in  this  case  a  waiver  of 
the  lien,  is  to  hold  that  the  commissioner  and  Temple  intended 
to  violate  the  law  to  substitute  a  security,  which  by  law,  he  was 
required  to  take  as  a  cumulative  security,  as  the  sole  security  for 
the  payment  of  the  purchase  money.  We  think  such  inference 
unreasonable,  but  on  the  contrary,  that  the  fair  and  reasonable 
conclusion  from  the  facts  of  this  case  is,  that  the  commissioner 
intended  to  sell,  and  Temple  intended  to  purchase,  subject  to 
the  lien  for  the  purchase  money,  imposed  by  the  statute,  although 
no  mortgage  was  executed.     10  S.  &  M.,  supra. 

But  if  the  intention  of  the  commissioners  was  otherwise,  if  he 
intended  to  waive  the  lien,  we  deny  his  right  to  do  so,  and  the 
right  of  Temple,  or  his  grantees  with  notice,  to  acquire  a  title  to 
these  lands,  under  this  sale,  divested  of  the  lien  for  the  purchase 
money.     Kidder  ?).  Trustees,  5  Gilman,  191. 

The  statute  did  not  vest  a  discretion  in  the  commissioner  to 
dispense   with  the  mortgage. 

An  arrangement  between  Temple  and  the  commissioner  to 
take  personal  security  solely,  would  have  been  a  fraud  upon  the 
inhabitants  of  the  township,  and  neither  Temple  nor  his  grantees 
with  notice,  would  be  allowed  to  set  up  such  fraudulent  arrange- 
ment in  bar  of  our  equitable   claim. 

The  patents  have  been  issued  and  delivered,  and  the  legal  title 
is  vested  in  the  defendants.     People  v.  Auditor,  2  Scam.,  567. 
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They  insist  iu  their  answer  upon  their  title  under  the  patents. 
And  inasmuch  as  they  purchased  with  notice  of  our  equity,  the 
plainest  principles  of  justice  and  equity,  require  that  they  should 
take  the  lands  subject  to  our  lien,  for  the  unpaid  balance  of  the 
purchase  money. 

It  is  objected  that  if  we  were  entitled  to  the  relief  sought,  we 
are  barred  of  our  remedy,  by  limitation.  In  reply  to  this,  we 
insist  that  the  question  of  limitation  or  laches  not  having  been 
insisted  upon  by  demurrer,  plea,  or  answer,  the  same,  even  if 
apparent  upon  the  record,  comes  too  late. 

That  there  is  nothing  in  the  record  to  authorize  this  Court  to 
adjudge  that  the  right  and  remedy  of  the  complainants  are  barred 
either  by  laches  or  limitation,  if  there  is  any  distinction  between 
them. 

That  the  rules  of  limitation  in  equity,  are  not  discretionary,  but 
depend  either  upon  analogy  to  the  rules  of  limitation  at  laAV,  or  in 
cases  where  courts  of  equity  have  exclusive  jurisdiction,  and 
the  subject  matter  is  not  cognizable  at  law,  upon  known  and 
settled  rules. 

That  the  ordinary  bar  of  a  purely  equitable  right,  when  there  is 
no  circumstance  in  the  case  to  avoid  the  limitation,  is  twenty 
years. 

That  the  subject  matter  of  this  suit,  is  the  unpaid  purchase 
money,  evidenced  by  the  notes  of  Temple,  with  Goodrich  and 
Stewart  as  securities. 

That  said  notes  are  cognizable  at  law,  and  the  rule  of  limita- 
tion at  law  is  sixteen  yeais. 

That  when  the  subject  matter  of  the  demand  is  such   that  it 
can  be  sued  for,  either  at  law  or  in  equity,  courts  of  equity  in- 
variably follow  and  adopt  the  rule  of  limitation  at  law  ;    and  if 
.      there  are  two  or  more  remedies  at  law,    and    different  rules   of 
"N..    limitation,    courts   of  equity   adopt  and  enforce    only   the  one 
which  gives  to  the  complainant  the  longest  time. 

That  tested  by  the  above  principles,  the  rule  of  limitation  ap- 
plicable to  this  case  cannot,  in  any  point  of  view  in  which  it  can 
be  considered,  be  less  than  sixteen  years.     19  Vermont,  467. 

If  this  Court  has  the  power  arbitrarily,  and  in  their  discretion 
to  bar  us  of  our  right,  this  is  not  a  case  which  calls  for  the  exer- 
cise of  such  discretion. 

The  time  which  has  elapsed  since  the  last  note  became  due, 
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and  the  commencement  of  the  present  suit,  is  only  seven  years 
and  a  few  months,  not  suflBcient  to  bar  an  ordinary  book  ac- 
count. 

Intermediate  that  time,  a  previous  suit  had  been  brought 
and  dismissed  without  prejudice  (See  the  answers  of  the  de- 
fendants. )  This  is  fairly  inferrable  from  the  language  of  the 
answers,  and  neglect  to  plead  the  former  suit  in  bar.  The  lan- 
guage of  the  answers,  in  this  respect,  is  that  of  complaint  rather 
than  of  defence. 

Payment  was  demanded  of  John  S.  Wright,  as  the  grantee  of 
Temple,  in  the  winter  of  1838  &  9,  and  his  grantees  were  imme- 
diately advised  by  him  that  such  payment  had  been  demanded. 
See  answers. 

Beifio"  so  notified  that  we"  intended  to  look  to  the  land  as  secu- 
rity,  they  have  no  reason  to  complain  of  delay.  If  they  desired 
to  have  the  incumbrance  removed,  they  could  have  removed  it 
by  paying  the  balance  of  the  purchase  money. 

The  title  papers,  although  constructively  delivered,  have  always 
been,  and  are  now  actually  in  our  possession. 

The  circumstances  and  situation  ot  the  immediate  parties  re- 
main substantially  without  change.  The  title  is  now  where  it 
was  placed  by  John  S.  Wright,  in  1837.  No  actual  possession 
has  been  taken,  or  improvement  made  upon  the  land.  There  is 
no  loss  of  evidence.  The  case  stands  upon  the  bill  thus,  sworn 
answers  and  replication. 

John  S.  Wright  claims  to  be  a  bona  fide  purchaser,  and  to  avoid 
our  proof  of  actual  notice,  he  says  he  purchased  and  paid  for 
the  land  in  1836.  His  deed  from  Temple  bears  date  in  1840. 
What  price  did  he  pay  Temple  for  the  land,  and  what  was  the 
evidence  of  his  title  prior  to  the  deed  in  1840  ?  He  fails  to  dis- 
close either,  and  by  so  doing,  has  left  his  conduct,  to  say  the 
least,  open  to  suspicion. 

The  insolvency  of  the  sureties  is  no  answer  ;  because  if  they 
had  paid  the  money  they  would  clearly  have  been  entitled  to 
the  benefit  of  our  lien,  as  against  Temple  and  his  grantees. 

The  insolvency  of  Temple  is  no  answer.  We  had  aright  to 
rely  upon  our  lien,  and  it  was  their  duty,  before  they  purchased, 
to  investigate  the  title,  and  takes*ufficient  security  to  indemnify 
them  against  the  lien  for  the  purchase  money.  The  first  step 
in  such  investigation  would  have  shown  them  that  the  purchase 
money  was  unpaid. 
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In  support  of  the  above  positions,  the  following  legal  proposi- 
tions and  authorities  are  submitted  : — Statute  of  limitations  is  a 
good  bar  to  a  suit  in  equity,  as  it  is  at  law  in  matters  of  concur- 
rent jurisdiction.  Story's  Equity  Pleadings,  p.  775,  751  ;  Hum- 
bert V.  The  Rector,  &c.,  of  Trinity  Church,  7  Paige,  195  ;  White 
V.  Turner,  administrator,  2  Gratten,  502  ;  Sheppard  d.  Turpin, 
3  Gratten,  374  ;Hughson  -u.  Manderville,  4Desau,  87. 

A  defendant  who  has  answered,  cannot  have  the  benefit  of  the 
statute  of  limitations,  at  the  hearing,  unless  he  has  insisted  on  it 
in  his  answer,  or  demurred  or  pleaded.  Harrison  v.  Bonvell,  16 
English  Ch.  R.,  382  ;  Story's  Equity  Pleadings,  §484,  760;  Pratt 
V.  Vatu,  9  Peters,  415  ;  Dey  -u.  Dunham,  2  Johns.  C.  R.,  182. 

If  an  equitable  title  is  not  sued  upon  until  after  the  time  within 
which  a  legal  title  of  the  same  nature  ought  to  be  sued  upon  to 
prevent  a  bar  by  the  statute  of  limitations,  courts  of  equity, 
acting  by  analogy  to  the  statute  will  not  entertain  it.  Story's 
Equity  Pleadings,  p.  763,  §  757  ;  2  Story's  Commentary  on 
Equity,  735. 

A  vendor's  lien  can  only  be  barred  by  lapse  of  twenty  years, 
Morton  v.  Harrison,  1  Bland,  491  ;  Elmendorf  v.  Taylor,  10 
Wheaton,  152 :  6  Conn.  R. ,  47  ;  Linganz;.  Henderson,  1  Bland, 
236,  282  ;  Smith  v.  Ramsay,  1  Gilman,  372. 

Every  equitable  title  must  be  pursued  within  twenty  years 
after  it  accrues.  Hovenden  v.  Lord  Annersley,  2  Schoales  k  Le- 
froy,  607  ;  Heyer  v.  Pruyn,  7  Paige,  465. 

Chancery  will  not  set  up  lapse  of  time  against  a  claim,  when 
an  action  of  debt  for  its  recovery  would  not  be  barred  by  the 
statute  of  limitations.  Forbes  v.  Taylor,  10  Ohio,  104  ;  Grafton 
Bank  v.  Doe  and  others,  19  Vermont,  463. 

As  the  Court  has  not  legislative  power,  it  cannot  limit  the 
time.     Smith  v.  Clay,  2  Ambler,  647. 

Courts  of  equity,  though  not  within  the  words  of  the  statute 
of  limitations,  (which  apply  to  particular  legal  remedies,)  are 
within  the  spirit  and  meaning  of  them.  Courts  of  equity,  act 
not  by  analogy,  but  in  obedience  to  the  statute  of  limitations. 
Hovenden  v.  Lord  Annersley,  2  Schoales  &  Lefroy,  629. 

Jas.  H.  Collins,  for  Deft  in  Error. 

The  record  of  th"s  case  shows  that  David  Letts,  as  school  com- 
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missioner  for  La  Salle  county,  on  the  first  of  May,  1835,  sold 
under  the  act  of  1829,  the  school  section  in  the  above   township, 
at  public  sale,  pursuant  to  law.  That  John  T.  Temple  became 
the  purchaser  of  certain  lots,  among  which  were  lots  1,  2,  3,  6, 
7  &  8  in  the  subdivision  of  said  section.     That  on   the  purchase 
of  said  lots,  three  sealed  notes  were  executed  by  said  Temple  to 
said  commissioner,  to  secure   the   purchase  money   of  these  and 
other  lots  purchased  by  said     Temple  at   the  same   sale,    in  the 
same  section,  with  Grant  Goodrich  and  Royal   Stewart  as  sure- 
ties.    Said  notes  were  received  by  the   commissioner    and  depos- 
ited with  the  treasurer,  and    divers  payments  were    subsequently 
made,  but  no  mortgage  was  executed  by  Temple  as    collateral  to 
the  notes.     The  commissioner  at  the  same  time  executed   a  certifi- 
cate of  purchase  to  Temple  for  these  and  other  lots.     The  patent 
subsequently  issued  to  Temple,  and  is  in  the  hands  of  the  treas- 
urer of  the  township.     Temple  failed  to  pay   the  notes  ;    and  he 
and  his   sureties   became   bankrupt ;  and  the  bill  prays  that  the 
plaintiffs  in  error,  may  have  a  lien  upon  these  lots  for  their  pro- 
portion of  the   balance  of  the  purchase  money,  secured   by   said 
notes,  and  that  the  lots  may  be  sold  to  satisfy  the  same.  John  S. 
Wright  in  his    answer    alleges,  in  substance,  that  he  purchased 
these  lots  (1,  2,  3,  6,  7,  &  8)  of  Temple,  and  paid  the  considera- 
tion for  the  same  in  May,  1836,  prior  to  his  knowledge,  that  notes 
instead  of  cash  had  been  given  on  the  sale  to  Temple.      That  on 
the  26th  of  September,  1840,  Temple  and  wife  executed  a  deed 
to  him  for  said  lots.     He  denies  all  knowledge  or  notice  that  the 
purchase  money  was  due  or  unpaid,  and  avers  that  the  allegations 
of  the  bill  in  that  behalf  are  false,  and  insists  that  he  is  a  bona  fide 
purchaser,    without  any  notice  of   any   equities  of  the   plaintiffs 
in  error,  or  that  they  had,  or  pretended  to   have    any  lien  on  the 
premises,  and  that  he  had  paid  the  whole  consideration  money, 
before  he  had  any  notice  of  their  claim.     That  on  the  31st  day 
of    October,   1837,  he   conveyed   to  his     co-defendants    Amasa 
Wright,  Hosea  Webster,  and   Frederick  Deming,  of    New  York 
city,  by  separate  deeds,  to  each  an  undivided  one-third  of  said 
six  lots  for  the  consideration   of   four  hundred    and  fifty  dollars 
paid  by  each,  at  and  before  the  date  of  their  respective  deeds, 
and  that  neither  of  them  had  notice    that    the  original  purchase 
money  had  not  been  paid. 

A.   Wright,    Webster,  and  Deming,   in  their  answer,    allege 
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the  purchasefrom  Jolin  S.  Wright,  each,  of  an  undivided  one- 
tMrd  of  the  lots,  and  that  each  paid  four  hundred  and  fiftj  dollars 
as  the  consideration,  at  and  before  the  purchase,  and  expressly 
deny  all  notice  of  the  non-payment  of  the  original  purchase  mo- 
ney by  Temple,  before,  or  at  the  time  of  the  payment  of  the 
consideration  money  to  John  S.  Wright. 

The  purchase  money  having  been  secured  by  Temple,  by  his 
giving  his  sealed  notes  or  covenant,  with  Goodrich  and  Stewart 
as  sureties,  the  lien  was  waived  or  discharged. 

The  rule  is  well  settled  that  if  the  vendor  take  a  note  or  bond 
of  the  vendee,  secured  by  a  third  person,  it  is  an  extinguishment 
of  the  implied  lien  for  the  purchase  money,  1  Mason's  R.,  p. 
214,  215,  Brown  v.  Gilliam,  1  Paige  R.,  p.  29  :  Fish  v.  How- 
land,  where  all  the  cases  are  reveiwed,  Harding,  48  ;  3  Bibb, 
183  ;  4  Pet.  Cond.  R.,  p.  457,  Brown  v.  Gillman. 

The  defendant  John  S.  Wright,  as  well  as  his  grantees,  Amasa 
Wright,  Deming,  and  Webster,  being  bona  fide  purchasers,  with- 
out notice,  took  the  lots  divested  of  any  lien,  even  if  such  lien 
had  ever  existed.  2  Edwards  Ch.  R.,  507  ;  1  Paige,  p.  29  ;  6 
Binny,  119  ;  1  Teat's  393  ;  5  Pet.  Cond.  R.,  p.  231. 

It  is  alleged  in  the  bill,  that  the  consideration  of  the  convey- 
ance from  John  S.  Wright,  to  Wright,  Deming  and  Webster, 
was  a  precedent  debt  due  by  John  S.  Wright  to  the  latter.  This 
is  expressly  denied,  but  if  the  allegations  are  true,  the  case  last 
cited  (5  Pet.  Cond.  R. )  establishes  the  principle  that  a  bona  fide 
conveyance  to  a  creditor  would  defeat  the  lien. 

Treat,  C.  J.  On  a  former  hearing  of  this  case,  the  decree 
of  the  Circuit  Court  was  afiirmed.  For  the  fact  of  the  case 
and  the  reasons  for  that  conclusion,  i-eference  is  made  to  the  re- 
port of  the  case,  in  11  Illinois,  603.  A  rehearing  has  since  been 
allowed,  and  the  case  is  again  submitted  for  our  consideration. 
The  opinion  was  expressed  in  the  former  decision,  that  an  im- 
plied lien  on  land,  for  the  payment  of  the  purchase  money,  must 
as  against  third  perbons,  be  enforced  by  the  vendor,  within  a 
reasonable  time  after  his  right  to  do  so  attaches  ;  and  it  Avas  by 
the  application  of  that  doctrine  to  the  case,  that  the  decree  dis- 
missing the  bill  was  sustained.  Upon  further  reflection,  we  are 
still  strongly  inclined  to  adhere  to  the  principle  then  laid  down  ; 
but  we  are  likewise  well  satisfied,  that   the  principle  ought  not 
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to  be  applied  to  ihis  case,  in  the  condition  in  Tvhicli  it  is  presented 
by  the  parties.     The  defendants  do  not,  by  their  pleadings,  as- 
sume the  position,  that  the  complainants  are  not  entitled   to   the 
relief  sought  because  of  the  lapse  of  time  between   the   maturity 
of  the  notes  and  the  filing  of  the  bill.     They  claim  no  advantage 
by  reason  of  any  delay  or  laches  on  the  part  of  the  complainants. 
In  this  respect,  the  ansAvers  are  wholly  silent.     The   only  ques- 
tions .presented  by  the    answers    are,    whether    the    complainants 
ever  had  a  lien  on  the  land,  and,  if  so,   whether  the    defendants 
were  purchasers  with  notice  thereof.     It  is    a   familiar  principle 
of  equity,  that  a  defendant  cannot  avail  himself  of  the  benefit  of 
the  statute  of  frauds,  or  of  limitations,  unless  he  specially   relies 
thereon  by  answer,  plea,  or  demurrer.     If  he  fails  thus  to    claim 
the  protection  of  the  statute,  he  is  to  be  understood   as   waiving 
it.     He  must  give   the  complainant  an  opportunity  to  show  by 
averments  and  proof,  that  the  case  is  not  within  the  operation  of 
the  statute.     In   the   present  case   the    objection   arising    from 
length  of  time,  although  not  within  the  statute    of   limitation,    is 
a  defence  of  a  kindred   character,  and  subject  to  the  same   rule. 
The  defendants  did  not  raise  the  objection  in  their  answers,    and 
they  must  be  held   to   have   waived   it.     If  they  intended  to  in- 
sist, on  the  hearing,  that  the  complainants  were  barred  by  the  lapse 
of  time,  from  asserting  a  lien  on  the  lands,  they  should  have  in- 
terposed the  defence  in  their  answers  or  in  some  other  appropri- 
ate mode.     The  complainants  might   then   have   amended  their 
bill,  by  inserting  allegations  accounting  for  the  delay,  and  thereby 
laying  a  foundation  for  the  introduction  of  proof   to  sustain  the 
case  against  the  objection.     As  it  is,  they  were  not  notified  that 
such  a  defence   would  be  attempted,  and  consequently  they  were 
not  called  upon  to  repel  or  avoid  it.     It  may  be,  that  they    could 
have  accounted  satisfactorily  for  the  long  delay,  and  have  shown 
that  they  were  still  in  a  situation    to  enforce   the   lien.     At  all 
events,  they  ought  not  to  be  concluded,   until   such   an   opportu- 
nitv  has  been  afforded  them. 

We  are  also  well  satisfied,  that  the  complainants,  once  had 
a  lien  on  the  lands  for  the  payment  of  the  purchase  money,  and 
that  the  defendants  were  chargeable  with  notice  of  its  existence 
when  they  purchased.  The  statute,  under  which  these  lands 
were  sold,  required  the  school  commissioner  to  take  notes  with 
personal  security,  and  a  mortgage  on  the  premises,  to  secure  the 
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payment  of  the  purchase  money.  The  lands  were  sold  on  a 
credit  of  one,  two,  and  three  years,  and  the  notes  of  the  purchaser, 
with  sureties,  taken  for  the  payment  of  the  several  installments, 
but  the  commissioner  omitted  altogether  the  taking  of  a  mortgage. 
Under  these  circumstances,  we  think  the  lien  was  not  waived. 
The  purchaser  did  not  acquire  the  land  divested  of  a  lien,  which 
the  law  expressly  provided  should  be  reserved.  See  Powell  n. 
Kettelle,  1  Oilman,  491.  In  such  a  case,  there  can  be  no  doubt 
of  the  right  of  trustees  of  schools  to  assert  a  lein  as  against  a 
purchaser  ;  and  we  think  it  equally  clear,  that  the  same  remedy 
may  be  pursued  against  those  claiming  under  him  Avith  notice, 
if  proceedings  for  the  purpose  are  instituted  within  a  reasonable 
time  after  the  right  to  do  so  accrues.  The  defendants  all  pur- 
chased before  the  patents  issued,  and  before  the  last  of  the  notes 
became  due.  The  certificate  of  purchase  showed  on  its  face, 
that  the  original  purchaser  had  given  notes  for  the  consideration, 
and  the  same  fact  appeared  in  the  report  of  the  sale  to  the  county 
court.  If  the  defendants  had  examined  the  sources  of  their  title, 
they  would  at  once  have  discovered  that  the  lands  were  sold  on 
a  credit  whicli  had  not  then  expired,  and  by  inquiring  at  the 
proper  office,  they  would  have  ascertained  that  the  notes  were 
still  unpaid.  They  are  chargeable  with  knowledge  of  every  thing 
appear'ing  on  the  face  of  the  title  papers,  and  of  the  records  rela- 
ting to  the  sale. 

The  decree  of  the  Circuit  Court  dismissing  the  bill,  so  far  as 
it  seeks  to  enforce  a  lien  against  the  lots  conveyed  by  the  origi- 
nal purchaser  to  John  S.  Wright,  is  reversed ;  and  the  cause  is 
remanded,  with  leave  to  the  parties  to  amend  their  pleadings. 

Decree   reversed. 


■■»-^-^    ^  m 


Francis  Voris  ei  al.,  Pltffs  in  Error,  v.  Joseph  J.   Thomas, 
Deft  in  Error. 

ERROR  TO  PEORIA. 

A  party  claiming  title  to  land,  listed  for  taxation  In  his  name,  does  not  acquire 
any  greater  interest,  by  purchasing  it  at  a  sale  for  taxes.  Nor  does  a  mortga- 
gor defeat  the  lien  of  a  mortgage  he  has  executed,  by  a  like  purchase,     (a) 

Nor  can  a  party  avail  himself  ofa  title  thus  acquired  by  a  third  person  through 
his  default. 

(a)     Choteau  vs.  Jones,  11  m.  R.  322  •  Glancy  vs.  EUiott,  14  lU.  R.  458  ;  Morgau  vs. 
Herrick,  21  111.  K.  481. 
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Tills  was  an  action  of  ejectment  commenced  by  Voris  and 
another,  in  the  Peoria  Circuit  Court,  to  recover  possession  of  lot 
seven,  in  block  twenty-eight,  in  the  city  of  Peoria.  The  plead- 
ings are  in  the  usual  form.  At  March  term,  1850,  Kellogg, 
Judge,  presiding,  the  cause  was  tried  by  a  jury,  which  found  the 
defendent,  Thomas,  not  guilty  of  the  trespass  or  ejectment  laid 
to  his  charge.  The  proof  set  out  in  the  bill  of  exceptions,  shows 
that  Thomas  left  Peoria  in  1839,  and  was  absent  two  years  ; 
that  after  his  return,  he  went  into  possession  of  the  lot  in  question, 
and  has  resided  thereon  ever  since.  That  Thomas,  two  or  three 
years  after  his  return,  said  that  he  got  the  lot  through  the 
management  of  George  C.  Bestor,  and  that  he  occupied  the  same 
under  Bestor.  A  bond  from  Voris  to  Thomas,  for  the  sale  of 
the  same  lob,  dated  18th  of  November,  1837,  for  the  consideration 
of  $750.00,  was  also  read  to  the  jury.  The  lot  was  sold  in  May, 
1840,  for  the  taxes  of  1839,  and  purchased  by  Laurason  Riggs, 
who  conveyed  to  Bestor  on  the  28th  of  April,  1843. 

Plaintiffs  also  proved  that  while  Thomas  was  absent  in  1840, 
J.  C  Heyl  was  called  upon  by  Bestor  to  appraise  some  furniture 
for  Thomas,  to  be  paid  to  Voris,  on  the  purchase  of  the  lot,  but 
that  no  appraisement  or  payment  was  made.  That  Bestor  was 
the  brother-in-law  of  Thomas,  and  that  Bestor  was  supposed  to 
be  acting  as  the  agent  of  Thomas. 

Evidence  of[preliminary  proceedings  of  assessment  of  the  lot, 
judgment,  precept,  &c.,  and  tax  deed,  were  read  to  the  jury. 
The  Circuit  Court  refused  to  allow  the  plaintiff  to  read  from  the 
book  of  listed  lands,  an  entry  showing  that  the  lot  in  question 
was  assessed  for  the  year  1839,  to  the  name  of  Thomas. 

H.  0.  Merriman  and  R.  S.    Blackwell,    forPltffs  in  Error. 

The  defendant  having  entered  under  a  contract  of  purchase 
from  the  plaintiff,  estopped  from  setting  up  the  tax  title.  3 
Peters,  43  ;  4  J.  J.  Marshall,  396  ;  7  ibid,  147  ;  Act  of  1839,  §15. 

N.  H.  Purple,  for  Deft  in  Error. 

Trumbull,  J.  Ejectment  for  a  lot  of  ground  in  the  city  of 
Peoria.  The  plaintiff  gave  in  evidence  a  connected  title  to  the 
premises  in  question  from  the    government  to   himself,   and  the 
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defendant  admitted  that  he  was  in  possession  at  the  conamence- 
ment  of  the  suit. 

The  defendant  set  up  an  outstanding  tax  title  in  one  George 
C.  Bestor,  which  defeated  a  recovery  by  the  plaintiff  in  the 
Court  below.  Numerous  exceptions  were  taken  to  the  tax  title 
on  the  argument,  none  of  which,  it  is  necessary  to  notice  in  the 
vioAV  we  take  of  the  case,  as,  be  the  tax  title  ever  so  good,  the 
defendant  was  not  in  a  position  to  set  it  up  against  the  plaintiff. 

The  record  shows  that  in  eighteen  hundred  and  thirty-seven, 
the  defendant  entered  upon  the  lot  in  question  under  a  contract 
of  purchase  from  the  plaintiff,  and  occupied  the  same  till  some 
time  in  eighteen  hundred  and  thirty-nine,  when  he  left  and  was 
absent  about  two  years.  From  June,  1841,  to  May,  1842,  the 
premises  were  occupied  by  one  Nourse,  under  Bestor,  who  is  the 
brother-in-law  of  the  defendant,  and  who,  during  his  absence  in 
1840,  called  upon  a  witness  to  appraise  some  property  belonging 
to  defendant,  to  be  paid  to  the  plaintiff  on  the  purchase  of  the 
lot,  and  the  witness  supposed  Bestor  at  the  time  to  be  agent  of 
the  defendant.  The  lot  was  sold  in  1840,  for  the  taxes  of  1839, 
and  purchased  at  the  tax  sale  by  one  Biggs,  who,  in  June,  1842, 
procured  a  collector's  deed  for  the  same,  and  in  April,  1843, 
conveyed  to  Bestor.  It  was  also  proven  upon  the  trial,  that  the 
defendant  had  stated,  that  he  got  the  lot  through  the  manage- 
ment of  Bestor,  The  court  refused  to  give  the  jury  the  follow- 
ing instruction  asked  by  plaintiff,  to  wit  :  "That  if  the  defendant 
went  into  the  lot  in  question  under  the  bond  given  in  evidence, 
and  by  himself,  or  agents,  or  tenants,  was  in  such  possession  at 
the  time  of  the  levy  and  sale  o£  the  lot  for  the  taxes  of  1839,  the 
defendant  is  estopped  from  setting  up  the  tax  title  given  in  evi- 
dence as  a  defence  to  this  suit,  and  the  jury  will  disregard  that 
title." 

It  has  been  decided  by  this  court,  that  a  party  who  claims 
title  to  land  which  is  listed  for  taxation  in  his  name,  acquires  no. 
greater  interest  by  permitting  it  to  be  sold  for  taxes,  and  pur- 
chasing it  himself  ;  also  that  a  mortgagor  cannot  defeat  the  lien 
of  the  mortgage  he  has  executed,  by  purchasing  the  land  at  a 
sale  for  taxes.  Choteau-o.  Jones,  11  Illinois,  322  ;  Frye-y.  Bank 
of  Illinois,  ibid.,  383.  The  same  principles  apply  to  this  case.  The 
defendant  acquired  the  possession  under  an  agreement  to  pur- 
chase, and  sustains  towards  the  plaintiff  the  relation  of  a  quasi 
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tenant.  While  tlius  in  possession,  as  shown  by  the  record  offered 
in  evidence  by  the  plaintiff,  and  improperly  excluded  by  the 
Court,  the  lot  was  assessed  to  him  for  the  taxes  of  1839.  He 
failed  to  pay  the  taxes,  and  as  is  insisted,  abandoned  the  premi- 
ses, but  there  is  no  evidence  that  he  surrendered  the  possession 
to  the  plaintiff;  on  the  contrary,  it  is  apparent  from  the  record 
that  he  still  retained  control  over  them  throus-h  his  brother- in- 
laAV,  Bestor,  who  was  taking  steps,  in  1840,  to  have  certain  pro- 
perty,leftby  defendant,  applied  on  account  of  the  purchase  of  the 
lot.  The  fact  that  Nourse  occupied  the  premises  from  1841 
to  1842  under  Bestor,  does  not  prove  that  Bestor  was  not  at  that 
time  the  agent  of  the  defendant.  The  presumption  is  that  he 
was,  for  he  then  had  no  pretence  of  title  to  the  lot,  or  right  to 
control  it,  except  as  derived  from  the  defendant.  The  tax  title 
did  not  mature  till  some  time  in  1842,  and  Bestor  did  not  acquire 
it  from  Biggs  till  1843.  What  possible  claim  had  Bestor  to  the 
land  in  1841,  when  he  rented  to  Nourse  ?  None  surely,  except 
as  the  agent  of  his  brothcr-in-lavv^,  for  whom  was  he  assuming  to 
act  so  far  at  least  as  to  take  steps  toward  completing  the  pay- 
ment to  the  plaintiff. 

The  attempt  to  show  that  Bostor  was  claiming  the  lot  in  his 
own  right  in  I840_^and  1841,  was  a  total  failure.  The  defendant 
obtained  the  possession  from,  the  plaintiff,  admitted  that  he  was 
in  possession  at  the  time  this  action  was  commenced,  and  so  far 
as  the  record  shows,  and  as  between  these  parties,  he  is  to  be 
presumed  as  having  had  the  possession  from  the  time  he  first 
took  it  till  this  suit  was  brought.  In  this  view  of  the  case  he  is 
not  to  be  permitted  to  set  up  the  outstanding  tax  title  against 
him  from  whom  he  obtained  the  possession. 

The  instruction  which  the  Court  refused  to  give,  is  based  upon 
the  supposition,  that  sooner  than  let  the  land  be  sold  for  taxes, 
it  was  the  duty  of  the  party  having  possession,  at  the  time  of  the 
assessment  and  sale,  under  a  contract  of  purchase,  to  pay  such 
taxes,  and  we  think  should  have  been  given. 

A  party  under  such  circumstances  has  an  equitable  title  to  the 
land,  and  when  it  is  assessed  in  his  name,  the  taxes  may  be  col- 
lected from  him.  If  he  suffers  the  land  to  go  to  sale  for  the 
taxes,  it  is  clear  that  by  purchasing  it  in  himself  he  cannot  defeat 
his  vendor's  title,  and  if  he  cannot  avail  himself  of  a  title  thus 
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acquired  in  his  own  name,  no   more  should  he  be  permitted  to 
do  so  of  a  title  acquired  by  a  third  person  through  his  default. 
Judgment  reversed  and  the  cause  remanded. 

Judgment  rexsersed. 


«♦■«■♦« 


Martin  Tubes,  Pltff  in  Error,  ?).  Abby  Van  Kleek,   Deft  in 
Error. 

ERROB  TO  KENDALL. 

In  an  action  for  breach  of  marriage,  seduction,  if  in  consequence  of  the  pro- 
mise, may  be  given  in  evidence  in  aggravation  of  damages,  (a) 

A  party  is  always  entitled  to  such  damages,  as  are  the  natural  and  proximate 
result  of  the  act  complained  of. 

This  -was  an  action  of  trespass  on  the  case,  for  breach  of  pro- 
mise of  marriage. 

The  plea  denied  the  promise  and  undertaking. 

At  the  May  term,  1850,  of  the  Kendall  Circuit  Court,  the  cause 
was  tried  before  T.  L.  Dickey,  Judge,  and  a  jury,  and  resulted 
in  a  verdict  and  judgment  for  $1,000.00. 

The  evidence  set  out  in  the  bill  of  exceptions,  clearly  proves 
the  promise  to  marry,  the  birth  of  an  illegitimate  child,  and 
that  the  father  of  the  defendant  in  error  had  also  brought  an 
action  against  the  plaintiff  in  error,  to  recover  damages  for  the 
seduction  of  his  daughter,  which  was  pending  at  the  time  of  the 
trial  of  this  suit. 

S.  W.  Randall,  for  Pltff  in  Error. 

E.  Leland,  for  Deft  in  Error. 

Trumbull,  J.  This  was  an  action  for  a  breach  of  a  promise 
of  marriage.  Jury  trial  and  verdict  of  a  thousand  dollars  in  fa- 
vor of  the  plaintiff  below.  It  was  proven,  on  the  trial,  that  the 
plaintiff  had  given  birth  to  a  child,  and  the  Court,  at  her  instance, 
instructed  the  jury  as  follows  : 

"That  if  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant entered  into  a  marriage  contract  with  the  plaintiff,  and  under 
the  pretence  and  promise  of  marriage,  seduced  and  begot  the  plain- 
tiff with  child,  that  circumstance,    and  violation    of  faith,  should 

(a)    Fidler  vs.  McKmley,  21  Ul.  R.  313. 
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be  taken  into  consideration  by  the  jury   in  estimating  the  dam- 
ages." 

The  giving  of  this  instruction  is  assigned  for  error,  which  is 
the  only  question  in  the  case. 

There  is  some  conflict  in  the  authorities,  as  to  whether  seduc- 
tion committed  under  promise  of  marriage,  is  admissible  in  evi- 
dence, to  aggravate  the  damages  in  an  action  for  the  breach  of 
such  promise,  but  the  weight  of  authority,  as  well  as  the  reason 
of  the  thing,  appear  to  be  decidedly  in  favor  of  the  admission  of 
such  evidence.  The  only  cases,  to  which  reference  has  been 
made,  as  establishing  a  contrary  doctrine,  are  those  of  Bucks  «. 
Shain,  2 Bibb,  343,  and  Weaver  v.  Bachert,  2  Pa.  State R.,  80. 

In  the  first  of  these  cases,  the  promise  to  marry  was  made  at 
a  period  subsequent  to  the  seduction,  and,  as  was  well  remarked 
by  the  Court,  the  seduction  could  not  have  been  the  consequence 
of  the  promise.  In  such  a  case,  when  an  action  was  brought  for 
the  breach  of  the  marriage  promise,  it  would  clearly  be  erroneous, 
to  allow  damages  on  account  of  an  injury  inflicted  before  the 
promise  was  made,  and  which  could  not  have  resulted  from  it. 
The  case  of  Weaver  v.  Bachert,  is  based  upon  that  of  Bucks  •?). 
Shain,  and  so  far  as  it  goes,  is  an  authority  against  the  admission 
of  proof  of  seduction  in  an  action  for  a  breach  of  marriage  pro- 
mise, but  the  reasoning  of  the  Court  in  that  case,  is  by  no  means 
satisfactory.  The  decision  is  placed  upon  the  ground  that  illicit 
intercourse  is  an  act  of  mutual  imprudence,  and  that  volenti  non 
fit  injuria^  also  upon  the  further  ground,  that  the  father  has  a 
distinct  action  for  the  seduction  of  his  daughter,  and  that  to  al- 
low the  daughter  to  recover  also,  would  be  to  subject  the  seducer 
to  the  payment  of  double  damages. 

It  is  possible,  but  hardly  probable,  that  a  case  may  arise  where 
both  parties  are  equally  culpable,  but  the  instruction  under  con- 
sideration, does  not  suppose  such  a  case.  It  is  based  upon  the 
presumption,  that  the  jury  believe  from  the  evidence,  that  the 
defendant,  under  pretence  of  marriage,  enticed  the  plaintiff  from 
the  path  of  rectitude  and  duty  ;  and  in  such  a  case,  to  say  that 
both  parties  were  equally  in  fault,  would  be  to  confound  the 
innocent  with  the  guilty,  and  to  visit  the  same  condemnation  on 
the  party  defrauded,  as  on  him  committing  the  fraud  ;  nor  is  it 
true,  that  illicit  intercourse  is  usually  an  act  of  mutual  impru- 
dence.    In  a  vast  majority  of  cases,  the  female  is  imposed  upon 
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and  the  consequences  attending  such  intercourse  are  visited  upon 
her  with  ten  fold  severity.  In  this  case,  the  parties  are  not  presum- 
ed to  be  in  pari  f/e/zc/o,  but  the  instruction  pre-supposes  a  cheat 
on  the  part  of  the  man.  It  is  like  the  case,  where  a  man  prom- 
ised to  marry  a  woman,  on  condition  that  she  would  go  to  bed 
with  him  that  night,  which  she  did.  It  was  objected,  in  an  ac- 
tion, by  the  woman  upon  this  promise,  that  it  was  turpis  contrac- 
tus, but  Lord  Mansfield  said  he  thought  the  objection  would  not 
lie,  "because  the  parties  were  not  in  pari  delicto,  but  this  was  a 
cheat  on  the  part  of  the  man."  Morton  v.  Fenn.,  26,  Et.  C.  L. 
R.,  80.  So  a  bond  given  to  a  woman  in  consideration  of  past 
cohabitation,  has  been  held  good  at  law.  Turner  Ti.  Vaughan, 
2  Wilson,  339.  In  answer  to  the  objection,  that  the  bond  was 
given  for  an  immoral  consideration,  Clino,  Justice,  said  :  "  I  am 
in  a  court  of  law,  and  not  in  an  ecclesiastical  court ;  if  a  man  has 
lived  with  a  girl,  and   afterwards  gives  her  a  bond,  it  is  good." 

It  is  also  a  mistaken  notion,  to  say  that  a  father  has  a  distinct 
cause  of  action  for  the  seduction  of  his  daughter.     No  action  lies 
by  the  father  simply  for  the  seduction,   but  he  may  have  an  ac- 
tion   for  the  loss  o£  service  occasioned   by  the  lying-in  of  his 
daughter,  and  it  is   only     by  a  fiction  of    law,  invented  by   the 
Courts,  that  he  is    allowed   damages  in  that  action  for  the  seduc- 
tion.    The  damages,   even  then,   are  only  such   as  he  may  have 
sustained  in  the  disgrace  brought  upon  his  family,  in  his  wounded 
feelings,  or  otherwise,  and   nothing  is  allowed  on  account  of  the 
suffering  and  disgrace  of  the  daughter.     It  does  not  follow,  there- 
fore, that  the  seducer  will  be  made  to  pay  double    damages  for 
the    same  injury.     He  pays  to  the    father  for  the  injury  done 
him  ;  if  the  daughter  is  permitted    to  recover,  it  is   for   the   in- 
jury done  her,  and  it   often   happens    that  by  one  act,  a  wrong 
may  be  done   several  persons,    for   which,  each  has  a   right    of 
action.      Suppose  a  female  is  so  unfortunate  as  to   have  no  father, 
or  person    sustaining    towards  her  that   relation,  which  will  au- 
thorize his  bringing  a  suit  for   loss   of  service  ;  according  to  the 
doctrine  of  the  Pennsylvania  Court,    her  seducer  under  promise 
of  marriage,  is    answerable  to  no  one  for  the  fraud  he  has  prac- 
tised upon  her.      Sooner  than  establish  such  a  principle,  it  would 
be  well  to  adopt  the  language  of   Chief  Justice  Wilmot,  in  the 
case  of  Tullidge   d.   W^ade,  3  Wilson,  19,    which  was  an   action 
by  the  father   for  loss  of   service,    where   he   said:  "The  jury 
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have  done  righ<".  in  giving  liberal  damage  ;  and  if  A.  B.  brings 
another  action  against  defendant,  for  breach  of  promise  of  mar- 
riage, so  much  the  better  ;  he  ought  to  be  punished  twice  ;"  but 
we  are  not  driven  to  such  extremities,  the  Aveight  of  authority  is 
in  harmony  with  the  reason  and  justice  of  the  case.  The  courts 
of  Massachusetts,  Missouri,  Tennessee,  and  Indiana,  have  all 
held,  that  in  an  action  by  a  female  for  a  breach  of  promise  of  mar- 
riage, her  seduction  by  the  defendant,  under  promise  of  marriage, 
may  be  given  in  evidence  in  aggravation  of  damage.  Paul  v. 
Frazier,  3  Mass,  72  ,-  Green  ?).  Spencer,  3  Missouri,  318  ;  Conn 
t\  Wilson,  2  Overton,  233;Wbalen  v.  Layman,  2  Blackf.,  194. 

The  reason  for  these  decisions  is  manifest.  A  party  is  always 
entitled  to  such  damages,  as  are  the  natural  and  proximate  re- 
sult of  the  act  complained  of.     2  Greenleaf's  Ev.,  §256. 

Whatever  damages,  therefore,  the  plaintiff  suffered  in  conse- 
quence of  defendant's  refusal  to  marry  her,  she  is  legitimatelj" 
entitled  to  recover  in  this  action.  How  are  these  damages  to  be 
estimated,  unless  we  look  at  the  circumstances  of  the  parties,  and 
the  situation  in  which  the  plaintiff  is  left,  by  the  defendant's  re- 
fusal to  perform  his  contract  ? 

All  the  authorities,  not  excepting  the  case  in  Pennsylvania, 
admit  that  parties  in  this  action  may  show  their  circumstances, 
or  condition  in  life,  as  matter  of  aggravation  or  mitigation.  Why  ^ 
then  may  not  a  female  show  the  situation  in  which  she  is  left,, 
by  the  violation  of  his  promise  on  the  part  of  a  man,  who  ha» 
agreed  to  marry  her  ?  Had  he  performed  his  contract,  she 
Avould  have  been  saved  from  disgrace,  in  part  at  least,  and  her 
child  legitimated.  The  direct  consequence  of  his  breach  of  con- 
tract is  the  disgrace  and  ruin  of  her,  whom,  by  means  of  that 
contract,  he  has  seduced,  and  upon  every  principle  of  right  and 
justice,  he  should  be  held  responsible  for  the  injury  which  his 
own  breach  of  contract  has  occasioned. 

The  court  in  Pennsylvania  asks  this  question  :  "If,  then,  a. 
woman  cannot  make  her  seduction  a  ground  of  recovery  directly, 
how  can  she  make  it  so  indirectly?"  The  answer  to  such  a  ques- 
tion is  obvious.  It  is  every  day's  practice,  to  give  in  evidence,, 
by  way  of  aggravating  damages,  circumstances  which  would  not 
of  themselves,  constitute  distinct  causes  of  action.  Cases  of  this 
kind  are  too  common  to  need  illustration.  2  Greenleaf's  Ev.  §55,. 
267.     The  injury  done  a  female  by  the  violation  of  a  contract  to 
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marry  lier  is  not  the  same  in  all  "cases,  and  whenever  such  con- 
tract has  been  used  by  the  party  making  it,  to  inflict  the  most 
aggravated  of  injuries  upon  the  woman,  it  is  right  that  such  in- 
juries should  be  taken  into  consideration,  by  the  jury,  in  estima- 
ting the  damages  which  he  should  pay  for  the  violation  of  his, 
promise,  A  man  who  under  pretence  and  promise  of  marriage 
gains  the  affections  of  an  innocent  girl,  seduces  and  then  aban- 
dons her,  inflicts  an  injury,  for  the  recompense  of  which,  money 
is  wholly  inadequate.  Such  a  man,  if  he  deserves  the  name,  is 
entitled  to  no  sympathy  at  the  hands  of  either  juries  or  courts, 
but  should  be  made  to  respond  in  heavy  damages,  the  only 
recompense  which  the  law  allows,  for  the  commission  of  an  act, 
occasioning  to  the  person  injured,  more  real  sufi"ering  and  dis- 
tress, and  bringing  upon  her  greater  disgrace,  than  any  other 
which  man  can  commit. 

Let  the  judgmenc  be  affirmed. 

Judgment  affirmed. 

Treat,  C.  J.,  dissenting.  This  action  is  for  the  breach  of 
the  contract  to  marry.  The  seduction  of  the  plaintiff  forms  ano- 
ther and  distinct  cause  of  action.  The  one  grows  exclusively 
out  of  the  contract  to  marry,  the  breach  of  which  affects  the 
daughter  solely,  and  she  alone  can  bring  the  action  ;  the  other 
proceeds  from  an  immoral  act,  in  the  commission  of  which  the 
daughter,  in  legal  contemplation  at  least,  is  a  partaker  equally 
Avith  the  defendant,  and  the  only  civil  remedy  provided  by  the 
law  in  such  case,  is  the  action  by  the  father,  for  the  consequent 
expense  and  loss  of  service.  They  are  separate  and  distinct 
causes  of  action,  founded  on  entirely  diifcrent  considerations, 
and  accruing  to  diff"erent  persons.  In  the  action  by  the  father, 
the  breach  of  the  contract  to  marry,  cannot  be  taken  into  consid- 
eration by  the  jury  ;  nor  ought  the  daughter  to  recover  damages 
on  account  of  the  seduction.  If  she  is  allowed  to  do  so,  the  re- 
covery would  be  no  bar  to  the  action  by  the  father,  and  conse- 
quently, the  same  might  be  twice  made  responsible  for  the 
same  act.  More  than  this  it  would  be  permitting  her  to  recover 
damages  for  an  immoral  act,  in  the  doing  of  which  she  equally 
participated.  The  parties  are  in  pari  delicto.  If  the  plaintiff  has 
been  debauched,  it  was  the  result  of  her  own  voluntary  consent. 
It  is  contrary  to  the  policy  of  the  law  to  give  one  guilty  party  a 
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remedy  against  an  associate  in  crime  or  immorality.  On  this 
ground,  the  ruling  of  the  Circuit  Judge  was,  in  my  opinion,  clearly 
erroneous,  for  the  real  effect  of  his  decision,  was  to  authorize  the 
jury  to  give  the  plaintiff  damages  for  the  seduction,  thereby  ena- 
bling her  to  accomplish  indirectly,  what  the  law,  in  no  event, 
would  allow  her  to  do  directly.  There  is  not  a  single  case  to  be 
found  in  the  English  Reports,  that  countenances  such  a  doctrine. 
But  the  question  must  have  occurred  in  that  country  over  and 
over  again,  and  would  have  found  its  way  into  the  books,  if  the 
slightest  doubt  had  been  entertained  on  the  subjects  It  is  a 
legitimate  inference,  from  this  silence  in  the  English  Reports, 
that  the  principles  of  the  common  law  do  not  sanction  such  a 
recovery.  The  notion  seems  to  have  originated  in  this  country, 
and  some  of  the  Courts,  as  I  cannot  but  think,  more  influenced 
by  sympathy  for  the  party  debauched,  or  by  indigation  against 
the  seducer,  than  by  a  stern  adherence  to  the  well  established 
rules  and  distinctions  of  the  common  law,  have  seen  proper  to 
adopt  it.  The  cases  of  Burks  z;.  Shain,  2  Bibb,  341,  and  Weaver 
■y.  Bachert,  2  Bar.  80,  lay  down  and  enforce  the  true  doctrine 
on  this  subject.  The  reasoning  of  the  Courts  in  those  cases  is, 
to  my  mind  satisfactory  and  conclusive. 


■-»-^-  O*^'*" 


Hiram  Foster,   Pltff  in  Error,  v.   Joseph  J.  Jarep,   Deft  in 
Error. 

ERROK  TO  WARREN. 

If  A  gives  a  bond  to  convey  land  to  B.  and  receives  notes  for  the  purchase 
money  and  lie  should  afterwards  sell  the  same  land  to  0,  B  cannot  avoid  the 
payment  of  the  notes,  by  setting  up  the  fact,  that  A  had  parted  with  his  title  to 
the  land.  The  payment  of  the  notes  being  a  condition  precedent,  A  could  not 
be  put  in  default,  until  after  their  payment.  A  payment,  or  an  offer  to  pay  is 
necessary  to  a  recision  of  the  bond. 

The  world  debt  in  a  judgment,  does  not  necessarily  make  it  a  judgment  in  debt 

Joseph  J.  Jared  sued  Foster  in  assumpsit,  on  a  promissory 
note.  Foster  plead,  1st,  non-assumpsit ;  3d,  failure  of  consider- 
ation in  this  :  One  William  Jared,  being  the  owner  of  the  legal 
title  to  a  certain  tract  or  land,  sold  the  land  to  Foster,  and 
executed  his   title    bond,    as    the     evidence  of    the    agreement 
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on  his  part,  by  -wliicli  he  bound  himself  to  convey  by  warrantee 
deed,  the  land  to  Foster,  upon  the  payment  of  the  residue  of  the 
purchase  money,  which  was  to  be  made  in  three  annual  instal- 
ments, of  which  the  note  sued  on  was  given  to  secure  the  pay- 
ment of  the  first.  That  William  Jared,  without  insisting  upon 
any  forfeiture  for  the  non-payment  of  the  note  in  suit,  and  with- 
out ths  consent  of  Foster,  conveyed  the  land  to  one  Joseph  J. 
Jared,  a  stranger,  that  the  title  still  remains  in  Joseph  J.  Jared, 
whereby  William  Jared  voluntarily  put  it  out  of  his  power 
to  perform  his  part  of  the  agreement,  and  the  consideration  of 
the  note  failed,  of  which  the  plaintiff  had  notice,  &c. 

To  this  plea,  the  plaintiff  below  demurred  ;  the  Court  sustained 
the  demurrer. 

The  issue  on  the  first  plea  was  tried,  found  in  favor  of  the 
plaintiff  below  and  judgment  rendered  that  he  ^lould  recover  a 
certain  sum  debt,  together  with  his  costs. 

A  jury  was  Avaived,  and  the  cause  was  tried  by  the  Court, 
Kellogg,  Judge,  presiding,  at  April  term,  1851,  of  the  Warren 
Circuit    Court. 

The  errors  assigned,  were  the  sustaining  of  the  demurrer  to 
the  plea,  and  the  rendition  of  the  judgment  in  debt. 

Manning  &  Davidson,  for  Pltff  in  Error. 

The  note  sued  on,  and  the  title  bond  constituted  parts  of  the 
same  agreement,  and  the  conveyance  of  the  title  to  the  land  was 
the  consideration  of  the  note.     4  Scam.,  135,  394,566. 

Where  a  person  having  agreed  to  convey  real  estate  at  a  future 
day,  being  then  the  owner  of  the  title,  conveys  the  title  to  a 
stranger  before  that  day,  an  action  by  the  vendee  lies  immedi- 
ately, and  without  tender  of  performance  on  his  part.  Newcomb 
V.  Bracket,  16.  Mass.,  161  ;Ford  v.  Tiley,  13  Eng.  Com.  Law, 
188,  (6  Barn.  &Cres.,  325;)  23  Pick.,  46  J;.  Reynolds  v.  Smith, 
6  Blackford,  200  ;  7  Vermont,  27  ;  3  Vermont,  161. 

In  this  case,  the  payee  of  the  note  in  suit  has  elected  to  rescind 
the  contract  by  conveying  to  a  third  person,  and  therefore  no 
recovery  can  be  had  upon  the  note  in  the  hands  of  his  assignee 
with  notice.  Arbuckele  ^).  Hawks,  20  Verm.,  538  :  11  Smedes  & 
Marshall,  372, 1  Morris,  344  ;  7  S.  &  M.,  340  ;  7  Blackford,  150 

Tae  form  of  action  is  assumpsit,  and  iudgmeut  is  rendred  for 
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the  recovery  of  a  certain  sum,  debi,  which  is  error.  Lyon  v.  Bar- 
ney, 1  Scam.,  387.  For  similar  reasons  that  it  is  erroneous  to 
render  judgment  for  damages,  when  the  form  of  action  is  debt. 
11  Ills.  R-,  59,  2  Gill.,  266,e//;a!\5.,  it  is  erroneous  to  render  judg- 
ment in  dcbl,  where  the  form  of  action  is  assumpsit.  Nor  can 
the  proper  judgment  be  rendered  in  this  Court,  as  the  evidence 
is  not  before  the  Court,  and  there  was  an  issue  under  which  many 
matters  of  defence  might  have  been  given  in  evidence.  3  Gil. , 
484;   1  Chit.  PL,  475— 6. 


0.  Peters,  for  Pltflf  in  Error. 

The  plea  alleges  that  the  bond  was  accepted  as  the  considera- 
t  ion  of  the  note.  The  facts  pleaded  show  that  the  consideration 
of  the  note  was  not  the  bond,  but  the  purchase  of  land  ;  the  con- 
tract was  not  to  get  a  warrant  from  William  Jared,  but  to  get  a 
good  title  to  the  land.  In  a  similar  case,  it  has  been  so  settled. 
Tyler  v.  Young  et  al. ,  2  Scam. ,  447.  William  Jared,  by  the  con- 
tract, has  nothing  to  do,  till  all  the  notes  are  paid  ;  and  Foster 
undertakes  to  pay  the  notes  as  they  consecutively  become  due, 
and  he  must  do  so,  to  entitle  him  to  a  deed,  when  he  shall  be 
ready  to  pay  the  last  note. 

This  was  the  contract  of  the  parties,  and  the  court  will  let  this 
stand,  and  not  make  a  new  contract  for  them.  Duncan  et  al.  v. 
Charles,  4  Scam.,  561  ;  The  President,  &c.,  of  Bank  of  Columbia 
V.  Hagner,  1  Peters,  454  ;  Coutch   v.  Ingersoll,    2  Pick.,  292. 

The  last  error  assigned,  presents  the  question,  whether  the 
judgment  is  sufficient  in  point  of  form.  It  would  be  a  good  judg- 
ment, clearly,  but  for  the  insertion  of  the  word  "  debt"  therein. 

The  judgment  is  informal  :  but  mere  informality  will  not 
vitiate.     Sears  v.  Sears,  3  Gil.,  47. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Joseph  J.  Jared  against  Hiram  Foster  The  declaration  was  on 
a  promissory  note,  dated  November  18th,  1848,  for  $100,  pay- 
able in  twelve  months,  made  by  the  defendant  to  William  Jared, 
and  assigned  by  the  latter  to  the  plaintiff.  The  defendant  pleaded, 
first,  non-assumpsit  ;  and  second,  failure  of  consideration  in  this  : 
that  William  Jared,  at  the  date  of  the  note,  sold  a  tract  of  land 
to  the  defendant,  for  the  price  of  four  hundred  dollars,  one-fourth 
of  which  was   paid  in   hand,  and  the   residue  was  to  be  paid  in 
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three  equal  installmennts,  to  secure  the  payment  of  which,  the 
defendant  made  three  promissory  notes,  the  note  sued  on  being 
for  the  first  installment ;  that,  at  the  same  time,  Jared  executed 
a  title  bond  by  which  he  agreed  to  execute  and  deliver  to  the 
defendant,  a  good  and  sufficient  warrantee  deed  for  the  land, 
on  the  payment  of  the  notes  at  maturity ;  that  the  bond  provi- 
ded, that,  if  the  defendant  should  fail  to  pay  the  notes,  oreicher 
of  them,  at  maturity,  or  within  sixty  days  thereafter,  Jared  might 
declare  the  contract  void,  and  defendant  should  forfeit  all  pre- 
vious payments  ;  thit  Jared  then  had  the  full  legal  title  to  the 
land,  but  afterwards,  on  the  30th  of  January,  1850,  without  de- 
claring the  contract  void,  for  the  consideration  of  five  hundred 
dollars,  by  deed  of  that  date,  containing  no  reservation  or  con- 
dition, he  conveyed  the  land  to  the  plaintiff,  whereby  he  volun- 
tarily and  Tr'illfully  put  it  out  of  his  power  to  perform  the  condi- 
tion of  the  bond,  by  reason  whereof  the  consideration  of  the  note 
had  wholly  failed,  and  of  all  which  the  plaintiff  had  notice  before 
the  note  was  assigned.  The  court  sustained  a  demurrer  to  this 
plea,  and  then  heard  the  issue  of  fact,  and  rendered  a  judgment 
in  favor  of  the  plaintiff,  for  the  amount  due  on   the   note. 

The  notes  and  title  bond  are  but  parts  of  one  entire  contract, 
Bailey  i5.  Cromwell,  3  Scam.,  71  ;  Duncan?).  Charles,  4  ibid,  561; 
Davis  V.  McVickers,  11  Illinois,  327.  The  true  consideration  of 
the  notes,  is  the  estate  agreed  to  be  conveyed.  Tyler  v.  Young, 
2  Scam,  444  ;  Mason  v.  Wait,4  ibid,'\21 ;  Gregorys.  Scott,  ibid, 
892  ;  Davis  v.  McVicher,  supra.  But  the  conveyance  of  the 
land,  and  the  payment  of  the  note  in  question,  are  not  concurrent 
acts.  The  payment  of  the  note  is  to  precede  the  conveyance. 
The  vendor  is  not  bound  to  execute  a  conveyance  until  all  of 
the  notes  are  paid.  The  doctrine,  that  in  the  case  of  dependent 
covenants,  neither  party  can  recover  unless  he  has  fully  per- 
formed or  offered  to  perform,  on  his  part,  has,  therefore,  no  ap- 
plication to  this  case.  The  defendant  cannot  put  the  vendor  in 
default,  until  he  has  paid,  or  oflered  to  pay,  the  entire  purchase 
money.  He  undertook  to  pay  the  two  first  installments,  before 
he  was  to  receive  a  conveyance.  He  chose,  as  respects  this  por- 
tion of  the  consideration,  to  rely  on  the  covenants  of  the  vendor 
to  compel  the  execution  of  a  deed.  It  is  no  excuse,  that  the 
latter  has  now  no  existing  capacity  to  make  a  good  title.  It  will 
be  enough,  if  he  has  the  title  when  the  defendant  has  the  right 
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to  demand  a  conveyance.  He  may  acquire  a  perfect  title  be- 
fore he  can  be  called  on  to  convey.  In  Green  v.  Green,  9  Cowen, 
44,  where  the  payment  of  the  purchase  money  was  to  precede 
the  conveyance,  it  was  held  to  be  no  brea,ch  of  the  covenant  to 
convey,  that  the  vendor  never  had  any  title  to  the  land.  The 
cases  of  Robb  v.  Montgomery,  20  Johnson,  15,  and  Champion 
V.  "White,  5  Cowen,  509,  assert  the  same  doctrine.  And  the 
samg  principle  is  recognized  in  Gregory  v.  Scott,  and  Duncan 
V.  Charles,  supra.  The  fact  that  the  vendor  had  title  when  the 
contract  was  made,  and  that  he  has  since  transferred  it  to  the 
plaintiff,  makes  no  difference  in  principle.  He  may  be  re-invested 
with  the  title  before  he  is  put  in  default  by  the  defendant.  If  a 
vendor  has  title  when  he  is  bound  to  convey,  the  purchaser  has 
no  cause  to  complain  It  is  a  matter  of  no  importance,  whether 
he  then  requires  the  title  for  the  first  time,  or  whether  he  obtains 
it  by  a  re- conveyance  from  a  party  to  Avhom  he  once  transferred 
it.  The  case  of  Sage  v.  Ranney,  2  Wendell,  532,  is  an  authority 
directly  in  point  The  court  there  held,  on  a  demurrer  to  the 
declaration,  in  an  action  of  covenant  for  not  conveying  a  lot  of 
land,  which  the  vendor  had  agreed  to  convey  Vr'hen  the  purchaser 
should  pay  a  certain  note,  that  an  offer  of  payment  and  a 
demand  of  a  deed  should  pay  be  averred ;  and  that  the  conveyance 
of  the  lotto  a  third  person,  formed  no  excuse  for  not  making  the 
tender  and  demand  The  court  said:  "and  though  the  defend- 
ant had  divested  himself  of  the  title,  yet  had  an  offer  of  payment 
and  demand  been  made,  he  might  have  been  re-vested  with  the 
title,  so  as  to  have  fulfilled  his  contract."  The  defendant  is  not 
now  in  a  position  to  take  advantage  of  a  want  of  title  in  the  ven- 
dor. He  must  first  be  ready  to  perform  the  contract  on  his  part. 
By  tendering  the  ballance  of  the  purchase  money,  he  will  have 
the  right  to  insist  upon  a  conveyance,  and  if  the  vendor  cannot 
then  make  a  good  title,  the  contract  may  be  rescinded,  (a) 

The  facts  stated  in  the  plea,  do  not  show  a  recision  of  the 
contract  by  the  vendor.  The  plea  expressly  alleges,  that  the  con- 
veyance was  made  without  declaring  the  contract  void.  The 
assignment  of  the  note  shows  that  he  did  not  elect  to  rescind  the 
contract.  He  could  not  put  an  end  to  the  contract,  and  at  the 
same  time  claim  any  benefit  from  the  notes.  The  forfeiture  pro- 
vided for  in  the  bond  did  not  extend  to  the  notes.  It  only  rela- 
ted to  payments  actually  made. 

(a)    Winetts  vs.  Burgess,  34  HI.  R.  499. 
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It  is  contended  that  the  judgment  is  in  debt,  and  must,  there- 
fore, be  reversed.  The  record,  after  stating  a  hearing  of  the 
cause  by  the  court,  proceeds  : ''  it  is  considered  by  the  court,  that 
the  said  plaintiff  have  and  recover  of  the  said  defendant  herein, 
the  sum  of  one  hundred  and  eight  dollars  and  fifty  cents  debt,  to- 
gether Avith  his  costs  in  this  cause,  by  him  expended,  and  may 
have  execution  therefor. "(  a  )This  is  not  technically  a  judgment  in 
debt.  The  word  debt,  does  not  of  itself  make  a  judgment  in  debt 
without  it,  the  entry  would  have  none  of  the  distinctive  features 
of  a  judgment  in  debt,  and  there  would  be  no  pretence  for  insist- 
ing that  it  was  not  good  judgment  in  assumpsit.  The  word 
must  be  considered  as  surplusage,  or  understood  as  used  for  the 
purpose  of  distinguishing  the  amount  found  due  on  the  note,  from 
the  costs  of  the  plaintiff  which  are  embraced  in  the  judgment. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


»»•<»- 


David  L.  Hough,  Pltff  in  Error,  v  .  Harvey  Leonard,  Deft  in 

Error. 

ERROR  TO  LA  SALLE. 

It  is  error  for  a  Circuit  Court  to  dismiss  a  suit  commenced  before  a  justice  of 
the  peace,  because  the  papers  do  not  on  their  face  show  liis  right  to  juris- 
diction. 

It  is  the  duty  of  tlie  Circuit  Court  to  hear  the  evidence,  and  if  from  that,  it 
appears  that  the  justice  had  jurisdiction  of  the  matter  in  controversy,  then 
tlie  case  shoukl  be  disposed  of  on  its  merits. 

Leonard  brought  an  action  against  Hough,  before  a  justice  of 
the  peace.  The  summons  was  in  the  usual  form,  on  which  was 
indorsed,  "demand  fifty  dollars,  justice's  fee  75,  constable's  fee 
30."  A  judgment  was  rendered  against  Hough,  after  atrial,  for 
fifty  dollars  and  costs.  Hough  appealed  to  the  circuit  court. 
At  April  term,  1850,  of  the  LaSalle  Circuit  Court,  T.  L.  Dickey, 
Judge,  presiding,  Hough  entered  a  motion  to  dismiss  the  suit, 
for  want  of  jurisdiction  in  the  justice  of  the  peace,  which  was 
overruled.  It  appeared  at  the  trial  on  the  circuit,  that  the  bill 
of  particulars,  comprizing  several  items,  filed  by  Leonard  before 
the  justice,  amounted  to  $109.80.  It  appeared  also,  that  after 
Leonard  had  proved  his  bill  of  particulars  before  the  justice,  he 
rested  his  case  for  the  time  being,  not  having  allowed  any  cred- 

(a)    Heuuichsen  vs.  Madd,  33  111.  R.  480. 
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its.  Hough  then  moved  for  a  nonsuit  for  want  of  jurisdiction  in 
the  magistrate.  Leonard  then  offered  to  allow  credits  sufficient 
to  reduce  his  demand  to  one  hundred  dollars,  which  the  magis- 
trate permitted.  Leonard  also  asjjed  leave  of  the  Circuit  Court 
to  amend  his  bill  of  particulars,  by  striking  out  or  indorsing 
specific  credits,  to  reduce  his  demand  to  fifty  dollars,  which  was 
granted.  The  cause  was  then  submitted  to  a  jury  for  trial,  Avhich 
resulted  in  a  verdict  and  judgment  in  favor  of  Leonard  for 
$48.55,  and  costs.  Amotion  was  made  by  Hough  for  a  new 
trial,  which  was  denied.  Whereupon  Hough  brought  the  cause 
to  this  Court. 

M.  E.  HoLLiSTER,  for  Pltiff  in  Error. 

J.  0.  Glover  and  Wm.  Chumasero,  for  Deft  in  Error. 

Caton,  J.  The  question  presented  by  this  record  we  do 
not  consider  an  open  one  in  this  Court.  At  the  last  term  in  this 
Division,  it  was  decided  that  the  Revised  Statutes  must  receive 
the  same  construction  as  the  act  of  1839,  respecting  the  jurisdic- 
tion of  justices  of  the  peace,  and  that  it  was  error  for  the  Circuit 
Court  to  dismiss  a  suit  commenced,  for  want  of  jurisdiction 
appearing  on  the  face  of  the  papers,  but  that  it  is  the  duty  of 
the  Court,  upon  appeal,  to  hear  the  evidence,  and  if  from  that 
it  appears,  that  the  subject  matter  of  the  controversy  is  Avithin  a 
justice's  jurisdiction,  then  it  is  the  duty  of  the  Court  to  dispose 
of  the  cause  upon  its  merits. (a)Ballard  -y.  McCarty,  11  Ills.,  50. 
The  result  of  the  testimony  in  this  case,  showed  that  a  justice 
had  jurisdiction  of  the  amount  due  from  the  defendant  to  the 
plaintiff,  which,  as  the  verdict  shows,  was  less  than  fifty  dollars, 
the  amount  indosed  on  the  back  of  the  summons  as  the  extent 
of  the  plaintiff's  claim. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

(a)     Clark  vs.  V^hitbeck,  14  lU.  R.  397  ;    Marshall  vs.  Pope,  29  fU.  R.  441  and  cases 
cited. 
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Mariah  L.  Smith,   Executrix,  &c.,  Pltff    in  Error,    v.   Archi- 
bald P.  Dysart,  Deft  ill  Error. 

ERROR  TO  PUTNAM. 

Where  a  record  shows  pleas,  to  which  no  objection  is  made,  and  to  which  a  de- 
murrer was  overruled,  and  upon  which  a  judgment  was  entered  for  the  de- 
fendant, this  Court  will  not  disturb  the  judgment. 

This  was  an  action  of  covenant,  brought  in  the  Putman  Cir- 
cuit Court  by  the  plaintiif  in  error,  as  executrix  of  William 
Smith,  against  D^'S art.  The  defendant  pleaded  seven  pleas.  To 
the  first,  second,  third  and  fourth,  there  was  a  replication  and 
issue  to  the  county.  To  the  fifth,  sixth,  and  seventh  pleas  there 
were  demurrers,  which  were  overruled.  The  fifth  plea  alleges, 
that  plaintiff  is  not  executrix.  The  sixth  plea  declares,  that 
said  Mariah  L.  Smith  has  not  been  appointed,  and  is  not,  nor 
ever  has  been,  executrix  of  the  last  will  and  testament  of  said 
deceased  ;  nor  has  she  produced,  either  the  last  will  and  testa- 
ment of  said  deceased,  after  having  proved  the  same  in  any 
other  state  or  territory  of  the  United  States,  or  a  certified  copy 
thereof,  with  letters  testamentary,  under  the  seal  of  the  Court 
where  the  same  were  obtained,  and  a  certified  copy,  &c.,  show- 
ing that  letters  were  granted,  &c.  To  these  pleas,  after  demur- 
rer was  overruled,  no  replication  was  filed. 

E.  S.  Leland,  for  PltifFin  Error. 

0.  Peters,  for  Deft  in  Error. 

Caton,  J.  The  record  shows  at  least  two  pleas  to  which 
no  objection  is  now  made  ;  a  demurrer  to  which  was  overruled  ; 
upon  which  a  judgment  was  entered  in  favor  of  the  defendant, 
which  is  a  perfect  bar  to  the  plaintifi''s  right  of  action.  We 
shall  therefore  decline  entering  upon  the  investigation  of  the 
question  which  was  argued,  as  to  whether  the  seventh  plea  was 
obnoxious  to  a  general  demurrer,  or  whether  it  should  have 
been  demurred  to  specially.  The  defendant  is  certainly  entitled 
to  have  the  judgment  affirmed. 

Judgment  affirmed . 
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Sajviuel  p.  iiAiLEY,  e/ a/. ,  Appellants, -y.    J.  E.   Hardy,  Ap- 
pellee. 

APPEAL  FROM  TAZEWELL. 


In  an  application  for  a  continuance  on  account  of  the  absence  of  a  witness,  if 
tlie  testimony  sought  is  important  only  in  connection  with  certain  facts,  those 
tacts  should  be  set  forth  or  referred  to  in  the  affidavit,  so  that  the  materiality 
of  the  evidence  may  be  appareut,to  the  Court. 

This  was  an  action  brought  by  appellee  before  a  justice  of  the 
peace,  and  taken  by  appeal  to  the  circuit  court  of  Tazewell 
cotmty.  In  the  circuit  court,  Bailey  applied  for  a  continuance 
of  the  cause  upon  his  affidavit ;  stating  that  he  was  not  prepared 
for  trial,  for  want  of  a  witness,  by  whom  he  expected  to  prove, 
that  the  note  sued  on  was  in  the  hands  and  was  the  property  of 
one  Clement  Turner,  who  held  the  said  note  by  virtue  of  an 
assignment  of  Benjamin  Prettyman,-  who  delivered  the  same  to 
one  Thomas  McGrew,  since  deceased,  who  delivered  the  same  to 
the  said  Clement  Turner  ;  that  no  other  witness  could  prove 
the  same  fact,  &c.,  &c.  This  continuance  was  refused  by  the 
court,  exceptions  were  taken  to  the  ruling  of  the  court. 

Davis,  Judge,  at  the  same  term,  being  September  term,  1850, 
after  overruling  the  motion  for  a  continuance,  proceeded  to  try 
the  cause  without  the  intervention  of  a  jury,  and  gave  judgment 
for  appellee. 

Merrimans  &  Johnson,  for  Appellants. 

Champltn  &  Wallace,  for  Appellee,  cited  8  Wend.,  600; 
Chitty  on  Bills,  215,  220  ;  R.  S.  885,  §8. 

Treat,  C.  J.  The  application  for  a  continuance  was  prop- 
erly denied.  It  was  not  made  to  appear,  that  the  testimony  of 
the  absent  witness  would  be  material  on  the  trial.  The  defend- 
ants expected  to  prove  by  the  witness,  that  the  note  sued  on 
was,  prior  to  the  commencement  of  the  action,  the  property  of 
Turner  by  virtue  of  an  assignment  from  the  payee.  This  fact 
of  itself  would  not  constitute  any  defense  to  the  action.  The 
note  may  once  have  belonged  to  Turner,  and  still  have  been 
the  property  of  the  plaintiff  when  this  suit  was  brought.  It 
may  have  been  returned   to  the  payee,  and  by    him   transferred 
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to  the  plaintiff.  If  the  makers  acquired  any  defense  to  the  note 
^vhile  it  was  in  the  hands  of  Turner,  that  coukl  be  set  up  in  this 
case,  they  shouki  have  so  alleged  in  the  affidavit.  AVhere  testi- 
mony is  important  only  in  connection  with  certain  facts,  those 
facts  should  be  set  forth  or  referred  to,  so  that  the  materiality  of 
the  evidence  may  be  apparent  to  the  court.  The  court  is  not 
to  presume  that  a  state  of  case  may  arise,  that  may  render  the 
testimony  important  ;  but  the  party  himself  must  affirmatively 
show,  that  he  cannot  safely  proceed  with  the  trial  without  the 
evidence.  (<-?)  It  is  not  necessary  to  inquire  whether  due  diligence 
was  used  to  procure  the  attendance  of  the  witness. 
The  judgment  is  affirmed. 

Judg>nc7it  affirmed. 


>>-*-*-^ 


Jonathan  Welden  et  al.,  Appellants,  v,  TnoMrsoNW.  Francis, 
Appellee. 

APPEAL   FROM  WINNEBAGO. 

This  Coiu't  will  not  set  aside  a  verdict  ofa  jury,  unless  it  is  against  the  weight 
of  evidence. 

This  was  an  action  on  promises,  tried  before  lion.  Hugh  Hen- 
derson and  a  jury,  at  the  December  special  term,  1850,  between 
the  appellee  plaintiff,  and  the  appellants  defendants,  which  result- 
ed in  a  verdict  and  judgment  for  the  appellee. 

The  declaration  was  upon  two  promissory  notes  made  by  the 
defendants. 

First  plea.     General  issue. 

Second  plea.  Plaintiff  ought  not  to  maintain  his  action  for 
the  whole  amount  of  the  notes,  because  the  consideration  for 
them  was  a  he-ass  and  she-ass  sold  and  delivered  by  the  plaintiff 
to  Wehlen  at  Michigan  City,  Indiana,  ]8th  December,  1846,  for 
the  sum  of  money  expressed  in  the  notes,  and  a  warranty.  In 
consideration  of  the  sale  and  notes,  the  plaintiff  warranted  the 
he- ass  and  she- ass  to  be  sound  in  every  way  ;  but  he  was  un- 
sound, whereby  he  was  of  no  use  or  value  to  Welden,  and  to 
wit :  12th  December,  1848,  died  of  the  unsoundness.  Whereby 
Welden,  by  the  loss  of  the  animal,  and  of  the  value  he  would 
have  been  of  if  sound,  and  of  the  services  he  ought  to  have  re- 
ceived from  him  until  the  time  he   died,   sustained  damages  to 

(a)     Updike  vs.  Henry,  14  Ul.  R.  37S. 
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wit,  to  $200.  ]*i-:iycr,  if  the  plaintilT  ou}i}\t  to  maintain  liia  ac- 
tion Tor  any  part  of  tlio  nioncyH  duo,  a(!C()r(lin<^  to  tlio  notes,  ex- 
cept that  part  over  and  above  tliose  dania<i;cs. 

The  dot'cndants  to  prove  their  part  oL'  the  issues,  read  the  war- 
ranty following  ; 

1,  tliis  day,  sell  to  Jonatlian  Weid(!n,  my  Iav;:^e  jinncy  and  a 
small  jack.  I  warrant  tlieni  to  be  both  wound  in  every  way, 
but  do  not  warrant  the  jaeic  to  be  a  i"oal  getter,  as  1  have  not 
owned  liim  but  a  sliort  time. 

Michigan  City,   Doc.    18,   l-SIC.  T.   W.  Fkancis. 

The  depositions  ol:  James  Jlopiuns  and  l^'isher  Ames  were  read 
on  the  trial. 

They  say  the  plaintiff  sold  Jonathan  Weldcn,  in  the  fall  of  184H, 
or  January  or  February,  1847,  or  thereabouts,  a  jack-ass.  The 
terms  of  sale  were  promissory  notes  of  .lonathan  Welden,  and 
Betsey  Weldcn,  for  $75  dollars.  1  lad  known  him  some  live;  months 
and  was  sound  when  sold  to  taid  Jonathan  Welden.  At  the  same 
time,  plaintiff  sold  Jonathan  Welden  a  shc-ass,  which  they  knew 
while  suckling,  was  sound  when  sold  to  Welden. 

(jiodfrey  Carnes,  whose  deposition  was  taken,  says  :  I  saw  a 
jack-ass,  which  I  understood  to  be  J.  Welden's.  Thinks  it  Avas 
some  time  in  December,  1846.  lie  was  a  grey  dun  or  mouse 
color.  Supposes  he  was  about  the  common  size.  lie  aj)peared 
to  be  lame  in  his  feet  and  legs.  To  mo  he  would  have  been  of 
no  value  whatever. 

The  deposition  of  Joseph  (joodrich  was  taken  ;  says  defendant 
Weldcn  left  a  jack-ass  in  my  possession,  at  my  residence,  in  the 
fore  piirt  of  Jarmury,  1848.  His  feet  were  rather  out  of  shape. 
lie  was  left  with  mo  for  about  eleven  months.  1  thitdc  his  feet 
wore  never  sound  while  in  my  possession,  lie  died  early  in 
December,  1848,  thinks  with  disease.  1  think  the  disease  in  his 
limbs  and  feet  was  of  a  permanent  nature, 

Tlie  defendants  called  William  A.  Miller,  who  testified  that  he 
resides  in  the  county  of  i)e  Kalb  ;  that  Welden  came  to  his  house 
from  the  east,  in  the  latter  part  of  Decend)er,  184(5,  with  a  wagon 
and  one  horse  in  it,  and  a  siie-ass.  He  had  also  a  jack-ass  which 
gave  out  at  a  river  about  three  quarters  of  a  mile  from  the  house 
of  the  witness,  and  could  not  go  any  farther.  The  horse  and 
other  ass  were  in  good  condition,  and  not  jaded.  The  he-ass 
was  got  to  the  wisnews'  house,  and  was  there  taken   care  of  by 
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him,  and  remained  tliere  three  or  four  weeks,  sick  ;  at  the  end 
of  which  time  he  was  so  far  recovered  and  recruited,  that  Wel- 
den  came  and  took  him  away  home,  as  he  supposed.  He  further 
testified,  that  he  was  acquainted  with  the  diseases  of  such  ani- 
mals, and  that  the  disease  could  not,  in  his  opinion,  be  a  fresh 
founder  ;  that  the  animal  was  thin  in  flesh.  He  appeared  to  be 
tired  out  •,  his  feet  and  legs  were  sore,  and  he  could  not  get  up, 
and  did  not  get  up  for  several  days  without  lifting,  and  when  up, 
had  difficulty  in  voiding  water.  His  hoofs  were  grown  out  and 
contracted.     He  considered  him  of  no  value  whatever. 

Francis  Burnap,  for  Appellant. 

Miller  and  Miller,  for  Appellee. 

Treat,  C.  J.  The  testimony  in  this  case  has  been  carefully 
considered,  and  we  are  not  prepared  to  say  that  the  verdict  was 
against  the  weight  of  evidence.  Two  witnesses,  who  knew  the 
animal  in  question  at  the  time  of  the  sale,  and  for  several  months 
previously,  stated  that  he  was  sound  when  sold  ;  while  the  two 
other  witnesses  testified,  that  he  was  subsequently  unsound  and 
valueless,  from  a  disease  that,  in  their  opinion,  had  its  origin  ante- 
rior to  the  sale.  This  is  stating  the  case  as  favorably  for  the 
appellant,  as  the  bill  of  exceptions  will  authorize.  The  Court 
would  not  be  justified  in  holding  that  the  jury  erred  in  the  con- 
clusion that  there  was  no  breach  of  the  warranty. 

The  judgment  is  afiirmed. 

Judgment  affirmed. 


»»■  o  ^» 


Orrin  Smith  e/  a/.,  Appellants,  T).  Robert  S.  Harris  et  al.., 
Appellees. 

APPEAL  FROM  JO  DAVIESS. 

Upon  plea  in  abatement  for  nou -joinder  of  a  co-defendant,  the  plaintiff  should 
issue  a  sci.fa,,  against  the  co-defendant,  and  insert  his  name  in  the  declara- 
tion and  non-service  of  the  sci.fa..  will  not  impede  the  progress  of  the  suit. 

The  provisions  of  the  fifteenth  section  of  the  Act  on  Abatement,  relate  to  per- 
sons who  by  marriage  or  death,  have  become  necessary  parties  to  a  suit, 
which  was  originally  properly  commenced  without  them,  and  they  can  only 
be  made  parties  by  actual  service  upon  them  of  a  sci.  fa.,  or  by  tlieir  volun- 
tary appearance. 

The  mere  omission  of  the  Court,  on  overruling  a  demurrer  to  the  declaration,  to 
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render  a  formal  judgment  of  res^owica«  ow«!;er  cannot  prejudice  the  plaintifft 
Tlie  defendant  is  at  liberty  to  answer  over,  and,  if  he  does  not  do  so,  the  Cour 

must  dispose  of  the  case  for  want  o<  a  plea, 
In  a  suit,  brought  on  an  instrument  of  writing  for  the  payment  of  money  if  no 
issue  is  made,  the  Court  may  either  itself  assess  the  damages  against  parties 
in  default,  or  may  direct  the  "clerk  to  do  so,  but  where  an  issue  is  made  by  one 
defendant,  and  default  entered  against  others,  the  Court  or  jury  who  tried  the 
issue  must  assess  the  damages  against  tlie  parties  in  default. 
In  a  judgment  for  the  plaintiff,  a  general  judgment  lor  cost  against  all  the  de- 
fendants is  good,  whether  all  have  deleuded  or  hot. 

This  was  action  of  assumpsit,  brouglit  in  the  Jo  Daviess 
Circuit  Coui't,  by  Robert  S.  and  James  M.  Harris,  against  Orrin 
Smitli  and  others,  on  a  promissory  note.  The  note  was  dated 
February  1st,  1849,  given  for  $2,000,00,  payable  four  months 
from  date,  in  the  following  form,  "  For  value  received,  the  steam- 
boat, Senator,  and  owners,  promise  to  pay  to  the  order  of  D.  S. 
Harris,"  &c.  Signed,  Orrin  Smith,  Capt.,  for  boat  and  owners, 
and  endrosed  by  D.  S.  Harris,  to  R.  S.  Harris  &  Co.,  the  plain- 
tiff below.  The  defendants  below,  were  sued  as  owners  of  the 
steamer  Senator.  The  pleadings  are  stated  in  the  opinion  of 
the  Court.  A  jury  was  waived,  and  Sheldon,  Judge,  found  for 
the  plaintiffs,  at  May  term,  1850.  The  bill  of  exceptions  shows 
that  the  note  was  given  in  part  consideration  of  said  boat,  which 
was  purchased  of  the  payee  of  the  note.  Several  of  the  defend- 
ants were  present  when  the  note  was  executed. 

The  declaration  averred  that  Smith  executed  the  note  as  the 
agent  of  the  defendants. 

R.  S.  Blackwell,  for  Appellants. 

The  proceedings  in  making  Brisbois  a  party,  were  irregular 
in  this,  viz  :  the  scire  facia?,  was  never  served  upon  him,  there 
was  no  order  making  him  a  party,  and  no  disposition  made  of  the 
plea  in  abatement.  The  true  rule  of  practice,  where  a  plea  in 
abatement  is  filed,  alleging  the  non-joinder  of  a  party  defendant, 
is,  for  the  plaintiff  immediately  upon  the  filing  of  the  plea,  to  sue 
out  a  scire  facias  against  the  person  named  in  the  plea;  on  the 
return  of  the  writ  to  insert  his  name  in  the  declaration  ;  when 
service  is  had,  obtain  an  order  from  the  Court  making  him  a 
party  defendant ;  then  by  replication  traverse  the  truth  of  the 
plea,  and  in  support  thereof  exhibit  the  scire  facias,  amended  de- 
claration and  order  of  Court,  making  him  a  party  ;  upon  which 
the  Court  will  render  a  judgment  of  respondeas  ouster  against  the 
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defendants.     R.  S.,  43, 44,  45,  §  3,  4,  &  15  ;  Heslep  i).  Peters,  4 
Illinois,  45. 

There  ought  to  have  been  an  interlocutory  judgment  on  ovtr- 
ruling  the  demurrer  of  Smith,  Corwith,  &  Lodwick.  5  DaneAbr., 
221,  224  ;  2  Saund.  R.  119,  143,  205. 

When  plaintiff  made  Brisbois  a  party,  there  was  a  new  cause 
of  action  spead  upon  the  record,  and  the  demurrants  and  the 
parties  defendant,  who  plead  in  abatement,  had  a  right  to  plead 
de  non^o^  and  the  Court  erred  in  rendering  an  interlocutory  judg- 
ment against  them  without  entering  technical  default. 

There  was  no  assessment  of  damages  as  to  Corwith,  Smith, 
Lodwick,  Campbell,  and  Blakely,  which  is  clearly  erroneous. 
Howell  X).  Barnett,  8  Illinois,  433. 

The  introduction  of  the  note,  on  the  face  of  which  an  answer 
appeared,  it  was  incumbent  on  the  plaintiff  to  explain  ic,  this  was 
not  satisfactorily  done,  and,  therefore,  there  was  a  variance  be- 
tween the  declaration  and  note.  Longley  v.  Norvell,  5  Illinois, 
389  ;  Walter  n.  Short,  10  Illinois,  252. 

A  general  judgment  for  costs  in  this  case  against  all  of  the 
defendants,  who  served  in  their   defence,  was  clearly  erroneous. 

E.  S.  Leland,  and  Doulass  &  Higgins,  for  Appellees. 

Caton,  J.  This  was  an  action  of  assumpsit,  originally  com- 
menced against  Smith,  Campbell,  Corwith,  Lodwick,  Blakely, 
Rice,  and  Douseman,  on  a  note  signed"  Orrin  Smith,  Capt.,for 
boat  and  owners."  Smith,  Corwith,  and  Lodwick,  demurred  to 
the  declaration  ;  Campbell  and  Blakely,  filed  a  plea  in  abatement, 
alleging  that  Brisbois  should  have  been  joined  as  defendant,  and 
Rice  pleaded  the  general  issue.  An  order  was  entered  for  a  scire 
facias^  against  Brisbois,  which  was  returned  not  found,  and  his 
name  was  suggested  on  the  record,  as  a  party  defendant.  There 
appears  an  order,  reciting  that  the  plea  in  abatement  having  been 
confessed,  and  Brisbois  having  been  made  a  parry  by  scire  facias, 
and  the  said  Balkely  and  Campbell  having  failed  to  answer  fur- 
ther, a  judgment  by  default  was  entered  against  them.  After- 
wards the  issue  of  fact  made  by  Rice,  was  tried  by  the  Court, 
who  found  in  favor  ol:  the  plaintiffs,  and  assessed  their  damages 
^2,118.68,  upon  which  a  motion  for  a  new  trial  was  made,  which 
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was  overrule!.  And  on  the  same  day  a  judgment  was  rendered 
against  all  of:  the  defendants  who  had  appeared  for  the  amount 
found  due  upon  the  note.  The  bill  of  exceptions  shows  that  when 
the  note  was  offered  in  evidence,  it  was  objected  to  because  the 
letters  "U.  S."  before  the  word  senator,  had  been  erased.  The 
plaintiffs  offered  evidence  tending  to  explain  the  erasure,  and 
show  that  it  was  made  at  the  time  of  the  execution  of  the  note, 
when  the  objection  was  overruled,  and  the  note  read  in  evidence, 
to  which  an  exception  was  taken,  as  well  as  to  the  overruling  of 
the  motion  for  a   new  trial. 

Upon  this  record,  nineteen  errors  have  been  assigned,  all  of 
which  have  been  examined  and  considered  bj  the  Court,  and  we 
are  of  opinion,  that  none  of  them  can  be  sustained.  We  only 
feel  called  upon  to  notice  a  few  of  the  most  prominent  errors  as- 
signed, and  which  were  most   relied  upon  in  the  argument. 

In  relation  to  the  alleged  alteration  of  the  note,  it  is  only  ne- 
cessary to  remai'k,  that  it:  it  required  any  explanation,  the  evidence 
on  the  subject  was  before  the  Court  Avho  tried  the  issue,  and  we 
think  it  was  sufficient,  to  justify  the  conclusion,  that  the  letters 
were  erased,  at  the  time  of  the  execution  of  the  note.  Nor  can 
we  perceive  any  weight  in  the  objection,  that  the  plea  in  abate- 
ment was  never  disposed  of.  The  record  recites,  that  the  plea 
was  confessed,  and  we  see  that  the  name  of  Brisbois  was  inserted 
in  the  declaration,  as  a  defendant  and  a  scire  facias  issued  to  him. 
In  this,  the  plaintiffs  strictW  pursued  the  course  pointed  out  by 
the  third  section  of  our  abatement  act.  Upon  the  filing  of  the 
plea  in  abatement,  the  plaintiffs  forthwith  sued  out  n,  scire  facias 
against  Brisbois,  and  inserted  his  name  in  the  declaration.  By 
doing  this,  they,  in  effect,  confessed  the  plea  in  abatement,  and 
avoided  its  effect,  and  it  was  not  necessary  to  take  any  further 
notice  of  it.  The  defendant  who  had  not  been  originally  sued, 
was  now  made  a  party  to  the  record,  and  although  the  'icircjacias 
was  not  served  upon  him,  still  that  could  not  impede  the  progress 
of  the  suit.  That  such  should  be  the  effect,  is  expressly  provided 
in  the  fourth  section. 

The  provisions  of  the  fifteenth  section,  which  were  so  confi- 
dently relied  upon,  do  not  apply  to  cases  of  this  kind.  They 
only  apply  to  cases,  where  the  suit  had  originally  been  com- 
menced properly,  but  in  consequence  of  subsequent  events,  as 
the  death  or  marriage  of  the  party,   a  change   upon  the  record 
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has  become  necessary.  Such  cases  are  provided  for  by  section 
five  and  those  succeeding  it,  which  require  an  order  of  the  Court 
to  make  the  new  parties,  and  in  these  cases  the  suit  cannot  pro- 
ceed till  the  new  parties  are  served  Avith  process,  or  voluntarily 
appear  to  the  action.  And  there  is  a  manifest  propriety  in  this. 
In  the  first  case,  there  is  already  a  party  before  the  Court  to  bje 
proceeded  against,  and  Avho  can  not  only  defend  his  own  rights, 
but  who  must  necessarily,  to  the  same  extent  defend  the  interest 
of  the  absent  party,  who,  however,  cannot  be  afi'ected  by,  or  made 
a  party  to  the  judgment  rendered,  until  he  is  made  a  party  to  it 
by  another  scire  facias  actually  served  upon  him,  and  he  has  an 
opportunity  of  making  a  defence.  In  the  latter  case  there  may 
be  no  party  in  Court  to  proceed  against,  and  no  one  to  defend 
the  interest  which  he  should  represent. 

Another  objection  was,  that  no  formal  judgment  of  respondeas 
ouster  was  entered,  upon  the  overruling  of  the  demurrer.  In  the 
first  place,  the  necessity  for  this  was  superceded  by  the  express 
declaration  of  the  demurrants,  entered  upon  the  record,  that  they 
would  abide  by  their  demurrer.  But  if  this  were  not  so,  the 
objection  is  fully  answered  by  the  decision  of  this  Court,  in  the 
case  of  Bradshaw  v.  Morehouse,  1  Gilman,  395.  There,  where 
the  same  objection  was  made,  this  Court  said,  "The  mere  omis- 
sion of  the  Court  to  render  a  formal  judgment  of  respondeas  ous- 
ter, could  not  prejudice  him.  He  was  not  denied  the  right  of  an- 
swering over  to  the  declaration,  but  was  at  perfect  liberty  to  do 
80.  Refusing  or  failing  to  do  it,  the  Court  could  only  proceed 
to  dispose  of  the  case  for  want  of  a  plea."  iiow  much  more  so 
in  this  case,  where  the  parties  had  expressly  notified  the  Court 
that  they  would  not  answer  over,  buc  would  abide  by  their  de- 
murrer. 

Another  objection  is,  that  the  damages  were  not  assessed  as 
against  the  parties  who  were  in  default  for  the  want  of  a  plea. 
When  a  suit  is  brought  on  an  instrument  in  writing  for  the  pay- 
ment of  money,  and  no  issue  is  found,  but  a  default  is  entered, 
the  Court  may  either  direct  the  clerk  to  assess  the  damages,  or 
they  may  be  assessed  by  the  Court,  without  the  intervention  of 
the  clerk. 

Where  an  issue  is  found  by  one  defendant,  and  a  default  is 
entered  against  others,  the  Court  or  jury  who  tries  the  issue, 
must  assess  the  damages  against  the  parties  defaulted.     In  this 

«)    Bradshaw  vs.  Hubbard,  1  Gil  U.  366  and  note. 
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case,  the  Court  tried  the  issue,  which  was  found  against  the  de- 
fendant, when  nothing  remained  to  be  done,  but  to  compute  the 
amount  due  upon  the  note,  which  was  necessarily  the  amount  of 
damages,  to  be  assessed  against  all  of  the  defend  ants,  and  for  this' 
amount  judgment  was  entered  against  them.  In  this,  there  was 
neither  error  nor  irreguhirity. 

The  last  objection  which  we  deem  necessary  to  notice  is, 
that  a  general  judgment  for  costs  was  entered  against  all  of  the 
defendants  served  ;  whereas  each  should  be  held  liable  for  the 
costs  which  he  had  made.  It  would,  no  doubt,  appear  to  be 
unjust,  to  tax  a  party  who  had  made  no  defence,  with  a  large 
bill  of  costs,  which  an  obstinate  co-defendant  had  made,  without 
hope  of  success  and  against  his  remonstrance.  But  this  judgment 
is  entered  in  the  form  which  has,  m  such  cases,  been  universally 
adopted  in  this  State,  from  its  first  organization,  and  we  do  not 
feel  at  liberty  to  change  it.  With  us,  a  general  judgment  for 
costs  is  entered,  without  specifying  the  amount.  They  are  sub- 
sequently taxed  by  the  clerk,  and  if  any  party  is  dissatisfied 
with  the  taxation,  he  may  replevy  the  fee  bill,  as  is  authorized 
by  the  statute,  and  thus  bring  the  matter  before  the  court,  for 
its  decision.  We  express  no  opinion,  whether  the  clerk  could 
tax  against  each  defendant,  separately,  the  costs  which  he  had 
occasioned,  and  issue  a  separate  fee  bill  against  each  for  their 
collections.  When  that  question  is  brought  before  us  we  will 
examine  it  more  attentively  than  we  have  done.  It  is  enough 
for  the  present,  that  this  judgment  is  in  the  proper  form. 

The  judgment  of  the  circuit  court  must  be  affirmed   with  costs. 

Judgment  affirmed. 


» »  «  »» 


William  W.  Low,  Appellant,  T).  Samuel  Freeman  e^  a/.,  Ap- 
pellees. 

APPEAL  FEOM  STARK. 

A  contract  by  which  A.  agrees  to  sell  eight  hundred  bushels  of  corn,  more  or 
less,  within  a  specitied  time,  at  a  stipulated  price,  does  not  give  the  vendee 
a  property  in  the  corn  in  question.  Something  remained  to  be  done  by  the 
vendor  to  ascertain  the  exact  amount  sold. 

The  remedy  for  a  faihire  to  perform,  was  an  action  for  a  breach  of  the  contract. 
Replevin  will  not  lie. 
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This  was  an  action  of  replevin,  brought  in  the  Marshall  Cir- 
cuit Court.  Low,  the  plaintiff  below,  took  a  change  of  venue 
to  Stark  county.  The  action  was  founded  upon  the  contract  set 
out  in  the  opinion  of  the  court.  The  defendants  filed  two  pleas, 
first,  that  they  did  not  wrongfully  detain,  &c.  ;  second,  fproperty 
in  themselves.  The  cause  was  tried  before  Kellogg,  Judge,  and 
a  jury,  at  November  term,  1850.  The  jury  found  for  the  de- 
fendants, and  a  judgment  was  entered  accordingly.  Low  moved 
for  a  new  trial,  which  was  denied,  and  he  thereupon  prayed  this 
appeal. 

The  sheriff  who  executed  the  writ,  proved  on  the  trial  that 
he  replevied  two  wagon  loads  of  corn  in  Lacon,  and  the  residue 
he  took  at  the  farms  of  the  defendants.  Low  proved  by  another 
witness  that  he  called  upon  the  defendants  for  the  corn,  that 
they  replied  that  he  Avas  too  late,  that  he  did  not  come  ^according 
to  the  contract,  that  this  was  on  the  ninth  of  August.  That  the 
Freemans  complained  that  they  had  not  been  furnished  with 
sacks. 

N.  H.  Purple,  for  Appellant. 

0.  Peters,  for  Appellee. 

Treat,  C.  J.  The  foundation  of  this  suit  was  the  following 
contra3t  :  "  We,  Samuel  Freeman  and  Elijah  Freeman,  have  this 
day  sold  to  Wm.  W.  Low  eight  hundred  bushels  of  corn,  more 
or  less,  at  twenty  cents  per  pushel,  to  be  delivered  at  the  mouth 
of  Sandy,  opposite  of  Henry,  or  at  Wm.  Fenn's  warehouse  in 
Lacon  ;  if  any  thing  should  happen  that  Low  could  not  get  a 
boat  to  take  it  from  opposite  of  Henry  ;  to  be  delivered  by  the 
first  of  August  next  in  merchantable  good  order,  at  the  custom- 
ary weight  per  bushel  ;  received  on  this  contract  five  dollars, 
and  the  balance  of  the  money  to  be  paid  when  all  of  the  corn  is 
delivered  .  Samuel  Freeman. 

"June  2d,  1849.  Elijah  Freeman." 

The  Freemans  failed  to  deliver  any  corn  under  the  contract. 
On  the  ninth  of  August,  1849,  Low  sued  out  a  writ  of  replevin, 
under  which  the  sheriff  seized  two  hundred  and  eighty-three 
bushels  of  corn  ;  fifty  bushels  of  which  were  taken  from  the 
wagons  of  the  defendants  in  Lacon,  and   the   residue   from    the 
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farm  of  Elijah  Freeman,  The  plaintiff's  right  to  the  property 
replevied  was  put  in  issue  by  the  pleadings.  On  the  trial,  the 
Court  instructed  the  jury  in  substance,  that  the  contract  did  not 
vest  the  title  to  the  corn  in  the  plaintiff ;  and  that  ruling  may  be 
considered  as  presenting  the  whole  merits  of  the  case.  We  con- 
cur in  opinion  with  the  Circuit  Judge.  It  is  very  clear  that  the 
written  contract,  by  itself  and  without  reference  to  the  surround- 
ing circumstances,  did  not  show  a  sale  of  the  property  in  contro- 
versy. The  subject  matter  of  the  contract  was  corn  generally, 
and  not  any  particular  lot  of  corn.  The  contract  amounted  at 
most  to  an  undertaking  on  the  part  of  the  defendants,  to  deliver 
to  the  plaintiff  eight  hundred  bushels  of  corn,  at  one  of  two 
places  on  the  Illinois  river,  before  a  certain  day,  and  at  a  stipu- 
lated price.  It  was  in  the  power  of  the  defendants  to  comply 
fully  with  their  engagement,  by  the  delivery  within  the  time 
limited  of  that  many  bushels  of  corn,  although  they  may  have 
purchased  the  same  after  the  contract  was  entered  into.  They 
agreed  generally  to  sell,  and  the  plaintiff  to  purchase,  a  given 
quantity  of  corn.  The  latter  thereby  acquired  no  property  in 
the  corn  in  question.  It  was  insisted  on  the  argument,  that  the 
contract  should  be  construed  as  a  sale  of  all  the  corn  the  defend- 
ants then  had.  We  think  otherwise.  If  that  was  the  design  of 
the  parties,  they  certainly  would  have  used  very  different  and 
more  definite  expressions.  The  phrase  "more  or  less"  indicates 
no  such  intention.  If  any  operation  is  to  be  given  to  these  words, 
they  must  be  understood  as  providing  for  any  trifling  variance 
in  the  amount  of  corn  delivered.  If  on  the  measurement  of  the 
corn  delivered,  it  should  turn  out  that  there  were  a  few  more 
bushels  than  the  contract  called  for,  the  plaintiff  might  be  bound 
to  receive  the  excess  ;  if  on  the  other  hand,  a  few  bushels  should 
be  wanting,  the  mere  failure  of  the  defendants  to  make  up  the 
deficiency  might  not  be  considered  a  breach  of  the  contract. 
Suppose  the  defendants  had  on  hand  at  the  date  of  the  contract 
ten  thousand  bushels  of  corn,  would  it  be  contended  that  the 
plaintiflfhad  purchased  and  was  bound  to  take  the  whole?  And 
suppose  that  between  the  making  of  the  contract  and  the  time 
fixed  for  its  performance,  this  large  amount  had  been  destroyed 
by  the  elements,  without  the  fault  of  the  defendants,  would  it 
be  contended  that  the  loss  should  fall  on  the  plaintiff?  And 
these  conclusions   would   inevitably  follow,    if  the    construction 
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insisted  on  is  correct.  By  this  construction,  if  the  defendants 
were  the  owners  of  but;  one  hundred  bushels  of  corn  they  might 
by  delivering  that  amount  have  entirely  discharged  the  contract. 
If  it  was  proper  to  construe  this  contract  in  the  light  of  the  cir- 
cumstances disclosed  by  the  evidence,  the  rights  of  the  plaintiff 
would  be  precisely  the  same.  It  would  as  clearly  appear  that 
he  acquired  no  title  to  the  property  in  controversy.  The  corn 
in  the  possession  of  the  defendants,  when  the  contract  was  made, 
was  unthrashed,  and  not  in  a  condition  to  be  measured.  Labor 
had  to  be  done  upon  it  before  it  could  be  delivered. .  In  such 
case  the  title  would  not  pass  to  the  plaintiff.  "Although  a  con- 
tract for  the  sale  of  goods  be  complete  and  binding  m  other 
respects,  the  property  in  them  remains  in  the  vendor,  and  they 
are  at  his  risk,  if  any  material  acts  remain  to  be  done  before  the 
delivery,  either  to  distinguish  the  goods  or  ascertain  the  price 
thereof."  (a)  Chitty  on  Contracts,  375,  In  any  point  of  view,  we 
are  clearly  satisfied  that  the  plaintiff  acquired  no  such  interest 
in  the  corn  in  question,  as  would  authorize  him  to  maintain 
replevin  for  its  recovery.  His  remedy  was  an  action  for  the 
breach  of  the  contract  to  deliver  the  corn. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Isaac  Walker,  et  al.,  Appellants,  v.   Joseph  Ellis,  Appellee. 

APPEAL  FROM  PEORIA. 

Where  there  is  a  tenancy  for  a  period  of  more  than  one  year,  no  notice  to  the 
tenant  is  required,  in  order  to  entitle  the  landlord  to  possession,  upon  the 
expiration  of  the  first  terra,  (h) 

it' a  minor  contracts  to  sell  real  estate,  the  contract  cannot  be  enforced,  if  he 
refuses  after  his  majority  to  sanction  it. 

This  was  an  action  of  forcible  detainer,  originally  commenced 
before  a  justice  of  the  peace,  of  Peoria  county,  and  afterwards 
brought  into  the  Circuit  Court  of  said  county,  by  appeal ;  and  a 
trial  was  had  at  the  September  term  of  said  Court,  A.  D.,  1850  ; 
which  trial  resulted  in  a  verdict  and  judgment  against  said 
plaintiffs  in  error,  who  were  defendants  below,  for  the  possession 
of  the  property  described  in  the  petition. 

The  petition  stated  in  substance,  that  on  the  8th  day  of  July, 

(a)    Updike  vs   Henry,  14  m   R.  379. 
(a)    Secorvs.  Pestana,  37  Ul.  R.  625 
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1845,  Ellis  leased  to  A.  Van  Eps,  all  that  certain  piece  or  parcel 
of  land,  lying  on  Main  street,  two  lots  above  Mr.  Pettingill's 
new  brick  building  on  Main  street,  being  twenty  feet  front,  run- 
ning back  seventy-two  feet  from  front  to  back  part  of  said  lot, 
for  three  years,  commencing  June  1st,  1845,  and  ending  June  1st, 
1848,  for  the  consideration  or  rent  of  $15  per  year  ;  which  lot  is 
more  particularly  described  as  follows,  (setting  it  out  by  metes 
and  bounds,)  and  on  which  is  a  tinner's  shop. 

That  about  19th  September,  1846,  Van  Eps  died,  and  James 
Taylor  was  appointed  administrator,  &c.  ;  and  afterwards,  and 
before  said  term  expired,  said  Taylor,  as  administrator,  assigned, 
sold,  and  transferred  said  lease  and  term  to  plaintiffs  in  error  ; 
and  the  plaintiffs  in  error,  on  the  14th  of  December,  1846,  en- 
tered upon  said  premises,  and  held  and  occupied,  have  held  and 
occupied,  the  same ;  and  from  thence,  hitherto,  have  held  and 
occupied  the  same  as  the  tenants  of  defendant  in  error,  and  have 
acknowledged  him  as  their  landlord  and,  as  such,  have  paid  him 
rent.  That  on  the  1st  day  of  December,  1848,  defendant  in  er- 
ror, demanded  possession  of  said  premises  of  plaintiffs  in  error, 
and  notified  them  to  quit,  and  deliver  possession  of  said  premi- 
ses to  defendant  in  error  ;  which  they  refused,  and  still  hold  pos- 
session against  the  will  of  defendant  in  error  ;  and  charges  forci- 
ble detainer,  &c. 

At  September  term,  1850,  plaintiffs  in  error  moved  the  Circuit 
Court  to  dismiss  said  petition  and  suit,  on  the  ground  of  the 
insufficiency  of  the  petition  ;  which  motion  was  overruled.  At 
said  September  term,  1850,  said  cause  was  tried  before  Kellogg, 
Judge,  and  a  jury.  Verdict  and  judgment  for  plaintiff.  Evi- 
dence was,  in  substance,  on  the  part  of  the  defendant  in  error,  as 
follows : 

Said  defendant  in  error  read  in  evidence  a  contract,  in  the 
words  and  figures  following,  to  wdt:  ''Peoria,  Illinois,  July  8, 
1845.  Articles  of  agreement,  entered  into  this  eighth  day  of 
July,  1845,  between  A.  Van  Eps  on  the  first  part,  and  J.  Ellis, 
the  second  part,  ail  of  the  town  of  Peoria.  The  said  Ellis  lets 
to  A.  Van  Eps,  a  certain  piece  of  ground,  lying  on  Main  street, 
two  lots  above  Mr.  Pettingili's  new  brick  building,  being  twenty 
feet  front  to  back  part  of  lot,  for  the  term  of  three  years,  com- 
mencing on  the  first  day  of  June,  A.  D.,  1845,  and  ending  on 
the  same  date,  1848  ;  for  the  consideration  of  |15  per  year,  with 
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the  taxes  to  be  paid.  Also,  A.  Van  Eps  has  the  privilege  of 
buying  said  lot  -within  one  year,  at  the  price  of  four  hundred 
dollars,  on  trial  from  one  to  two  years.  The  walk  is  to  be  brick, 
by  J.  Ellis.     Signed,  A.  Van  Eps,  Joseph  Ellis." 

On  the  back  of  which,  was  the  assignment  of  James  Taylor, 
as  administrator  and  guardian  of  the  heirs  of  A.  Van  Eps,  de- 
ceased, to  plaintiffs  in  error,  of  all  the  right,  title,  and  interest  of 
the  said  Van  Eps,  deceased,  to  said  contract  and  lot,  dated  De- 
cember 9th,  1846. 

William  Ellis  also  testified,  on  the  part  of  the  defendant  in 
error,  that  he  was  brother  of  defendant  in  error ;  that  Van  Eps 
died  in  September,  1846  ;  that  plaintiffs  in  error  went  into  pos- 
session of  property  in  fall  of  1846  or  winter  following,  and  have 
continued  in  possession  thereof  ever  since  ;  that  the  residence  of 
defendant  in  error  then,  was  Peoria.  That  soon  after  the  date  of 
said  contract,  he  went  to  Indiana,  and  did  not  return  till  June, 
1848.  Van  Eps  called  on  witness  in  summer  of  1846;  and  en- 
quired where  defendant  in  error  was  ;  and  said  he  wished  to  make 
first  payment  on  the  purchase  of  the  lot ;  that  he  had  the  gold, 
and  wished  witness  to  receive  it  for  defendant  in  error :  that  Van 
Eps  frequently  made  the  same  request.  Witness  declined  receiv- 
ing the  money,  not  being  authorized  to  act  for  him.  Van  Eps 
then  desired  to  know  where  the  defendant  in  error  was,  as  he 
wished  to  write  to  him  ;  but  witness  could  not  tell  him.  After 
Van  Eps'  death,  about  November,  1846,  Taylor  paid  witness,  for 
defendant  in  error,  $15,  as  the  amount  due  him  on  said  agree- 
ment. Witness  supposed  plaintiffs  in  error  went  into  possession 
under  an  assignment  of  said  contract.  Defendant  was  under 
age  at  time  contract  was  made.  He  was  born  in  1825.  That 
part  of  the  time  defendant  in  error  was  gone,  from  1845,  to  June, 
1848,  his  family  did  not  know  where  he  was. 

On  the  part  of  plaintifis  in  error,  James  Taylor  testified,  that 
he  was  guardian  of  the  heirs  and  administrator  of  the  estate  of 
Van  Eps  ;  that  he  was  called  by  Ellis  and  Van  Eps,  in  Septem- 
ber 1845,  to  witness  their  contract ;  at  which  time,  at  their  re- 
quest, he  signed  his  name  as  witness  to  the  contract.  Van  Eps 
then  agreed,  at  the  earnest  "request  of  said  defendant  in  error,  to 
buy  said  property  on  the  terms  in  said  contract,  and  told  defend- 
ant in  error  the  money  would  be  ready  as  it  became  due.  This 
Was  agreed  to  by  both.      Van  Eps  was  not  to  pay  interest,  but 
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was  to  pay  $15  per  year  till  last  payment  would  become  due 
The  lot  was  then  vacant.  Van  Eps  built  a  house  on  it,  and 
when  witness  assigned  the  contract  to  plaintiffs  in  error,  he  sold 
also  the  house,  tools,  &c.,  and  all  rights  under  the  contract,  what- 
ever they  were  ;  and  at  the  same  time,  witness  told  plaintiffs  in 
error  that  Van  Eps  had  elected  to  buy  the  lot  under  the  contract, 
and  it  was  agreed  to  by  the  defendant  in  error  ;  and  that  the 
plaintiffs  in  error  went  into  possession  of  said  property,  under 
said  purchase  from  witness.  That  witness  did  recollect  telling 
Mr.  Ellis  [the  first  witness]  that  he  should  not  complete  said 
contract  of  purchase  ;  but  did  not  recollect  telling  him,  that  he 
had  been  told  by  the  probate  justice  that  he  could  not  as  admin- 
istrator fulfill  said  contract,  and  did  not  know  that  he  had  the 
power  to  do  so,  but  never  intimated  that  he  had  not  the  means 
to  do  so.  That  after  Van  Eps'  death,  he  found  |100  in  gold,  in 
a  package  marked  J.  Ellis  among  Van  Eps'  eff"ects. 

That  soon  after  defendant  in  error  returned  in  1848,  plaintiffs 
in  error  tendered  to  defendant  in  error  the  amount  due  for  the 
purchase  of  the  lot  and  interest;  which  he  refused  to  accept, 
alleging  he  was  a  minor  when  contract  was  made.  A  previous 
tender  of  ^100  was  made  and  refused.  Witness  then  asked 
him,  if  he  Avas  not  of  age  when  contract  was  witnessed  by  wit- 
ness ?  and  he  said  he  was  ;  he  afterwards  said,  he  was  then  mis- 
taken as  to  his  age.     This  was  at  last  tender. 

H.  0.  Merriman,  for  Appellants. 

The  lease  took  effect  June  1,  1845,  for  three  years,  reserving 
annual  rent  ;  and  the  demand  of  possession  was  [not]  made  till 
December  1,  1848  ;  and  the  petition,  dated  December  2,  1848, 
alleges,  that  "Defendants  have  hitherto  occupied,  &c.,"  as  ten- 
ants of  Ellis.  This  is  an  allegation  of  tenancy  or  lawful  occu- 
pancy, after  June  1, 1848,  and  created  a  new  tenancy  for  a  year 
from  that  date  ;  and  the  petition  should  have  been  dismissed. 

The  proof  shoAved  that  appellants  occupied  the  premises  for 
the  time  stated  in  the  petition,  by  the  acquiescence  of  the  appel- 
lee ;  thereby  creating  such  new  tenancy  :  and  the  court  erred  in 
refusing  to  give  the  instruction  asked  for  by  appellee.  4  Kent 
Com.,  p.  Ill,  112,  113,114,  116  ;  Jackson  -y.  Salmon,  4  Wend. 
327  ;  Weller  v.  Shearman,  3  Hill,  549  ;  Sherwood  v,  Phillips,  13 
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Wend., 479.,  6  B.  &C.  p.  125,  in  13  Eng.  Com.L.  R.,118;Ma- 
shire  ?).  Reding,  3  Fairfield,  478  ;  Coffin  r..  Lunt,  2  Pick.  70  ; 
ConAYay  ■«.  Starkweather,  1  Deuio,  113. 

Appellants  claimed  under  contract  of  purchase,  and  the  rela- 
tion of  landlord  and  tenant  did  not  exist ;  and  a  new  trial  should 
have  been  granted.     Whi taker  ti.  Gautier,  3  Gil.,  443. 

Such  holding  over  is  not  willful.  Hall  Ti.  Balantine,  7  J.  B., 
53(5,  and  cases  there  cited  ;  R.  L.,  p.  256,  sec.  1. 

E.  N.  Powell,  for  Appellee. 

The  complaint  is  sufficient.  It  clearly  shows,  that  the  premi- 
ses in  question  were  demised  by  the  appellee  to  Van  Eps,  for 
three  years  ;  and  that  appellants  came  into  possession  under  the 
administrator  of  Van  Eps,  and  as  the  tenant  of  Ellis,  and  paid 
him  rent.  It  also  shows  that  the  tenancy  had  expired,  and  that 
demand  had  been  made  in  writing  for  the  possession  ;  and  that 
the  appellants  persisted  in  holding  over. 

This  is  all  that  can  be  required.  It  does  not  require  the  same 
strictness  as  might  be  required,  were  it  a  proceeding  originally 
brought  in  the  circuit  court.  See  Ballance  v.  Fortier,  3  Gilman, 
291  ;  Smith  d.  Kellick  et  al.,  5  Gilman,  293. 

It  is  well  settled  that,  in  trials  by  jury,  the  weight  of  testimony 
is  a  question  to  be  decided  by  the  jury  exclusively,  and  their 
decision  cannot  be  assigned  for  error.  And  in  order  to  warrant 
a  new  trial,  it  must  be  flagrant  to  justify  a  court  in  disturbing 
the  verdict.  Johnson  i).  Maulton,  1  Scam.,  532  ;  Eidridge  v. 
Huntington,  2  ibid,  538  ;  Webster -y.  Vickers,  2  ibid,  296  ;  Har- 
mon V.  Thornton,  2  ibid,  354  ;  Lowry  -«.  Orr,  1  Gil.,  70,  and  .au- 
thorities cited  in  the  argument. 

If  a  tenant  for  a  year  hold  over  by  consent,  he  then  becomes 
tenant  from  year  to  year,  (4  Kent,  112,)  and  becomes  entitled  to 
notice  to  quit.  But  a  tenancy  from  year  to  year,  cannot  be  cre- 
ated out  of  a  tenancy  for  a  certain  and  definite  number  of  years. 
4  Kent,  112,  113,  114, 115,  116  and  117  ;  Rowan  v.  Lytle,  11 
Wend.,  616  ';  McKay  et  al.  v.  Mumford,  10  Wend.,  351. 

Caton,  J.  The  complaint  in  this  case  was  abundantly  suf- 
ficient. 

On  the  trial,  the  plaintiff  below  introduced  and  proved  a  lease 
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of  the  premises  in  question  to  Van  Eps,  for  three  years  from  the 
first  of  June,  1845,  in  consideration  of  fifteen  dollars  per  year. 
The  lease  concludes  with  the  following  provision  :  "Also,  A. 
Van  Eps  has  the  privilege  of  buying  said  lot  within  one  year,  at 
the  price  of  four  hundred  dollars,  on  time  from  one  to  two 
years.  "  The  evidence  shows  that  Ellis,  soon  after  the  execution 
of  the  lease,  left  the  state  and  was  absent  until  about  the  time 
of  the  expiration  of  the  term  ;  and  that  his  friends  did  not  know 
where  he  was.  During  the  summer  of  1846,  Van  Eps  called  on 
a  brother  of  Ellis,  and  inquired  where  he  was,  and  said  he 
wished  to  make  a  payment  of  one  hundred  dollars  on  the  pur- 
chase of  the  lot,  and  wished  the  brother  to  take  it ;  who,  how- 
ever, declined  to  receive  the  money,  because  he  had  no  authority 
to  do  so.  During  the  fall  of  1846,  Van  Eps  died,  and  Taylor 
was  appointed  administrator  of  his  estate,  and  guardian  to  his 
children,  who  were  all  infants.  In  the  fall  or  Avinter  of  1846, 
Taylor,  as  such  administrator  and  guardian,  assigned  the  agree- 
ment to  Walker  &  Lightner,  who  soon  after  took  possession  of 
the  premises,  which  they  held  till  the  commencement  of  this 
suit.  In  the  summer  of  1848,  and  soon  after  Ellis  returned  to 
Peoria,  the  defendants  tendered  to  him  some  gold,  which  they 
said.was  the  full  amount  due  for  the  purchase  of  the  lot ;  which 
Ellis  refused  to  accept,  alleging  that  he  was  a  minor  at  the  time 
the  agreement  was  executed.  The  evidence  shows,  that  he  was 
about  twenty  years  of  age  at  that  time.  A  demand  in  writing, 
for  delivery  of  the  possession  of  the  premises,  as  is  required  by 
the  statute,  was  made  on  the  first  of  December,  1848,  and  on  the 
same  day  this  suit  was  commenced.  The  jury  found  a  verdict 
for  the  plaintiff,  which  the  Court  refused  to  set  aside  ;  and,  we 
think,  properly.  No  tenancy  from  year  to  year  had  existed  in 
this  case,  which  by  the  rule  of  the  common  law  would  entitle  the 
tenant  to  a  half-year's  notice  to  terminate  the  tenancy.  Here 
was  a  tenancy  for  a  determinate  period  of  more  than  one  year  ; 
and  no  notice  was  required  previous  to  the  termination  of  that 
lease,  in  order  to  entitle  the  landlord  to  the  possession  of  the 
premises  upon  the  expiration  of  the  first  term,  (a)  Had  the  tenants, 
after  that  time,  continued  in  possession  for  another  year,  with 
the  consent  and  approbation  of  the  landlord,  then  a  tenancy 
from  year  to  year  might  be  presumed  ;  and  which,  according  to 
the  rule    as  held  in   England    and   many  of    the    United   States 

(a)     Secor  va.  Pestaaa,  37  lU,  R.  525. 
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would  continue  from  year  to  year,  until  one  party  should  notify 
the  other,  six  months  previous  to  the  end  of  the  year,  of  an 
intention  to  determine  it.  This  doctrine  of  notice  has  no  appli- 
cation whatever  to  this  case.  Had  there  been  evidence  showing 
that  the  landlord  had  acquiesced  in  the  holding  over  of  the  ten- 
ants, then  the  jury  might  have  inferred  a  new  lease,  for  a  longer 
or  shorter  term,  not  exceeding  one  year,  according  to  the  nature 
of  the  evidence  ;  and  until  the  end  of  that  term,  this  action  could 
not  he  maintained.  But  there  was  no  such  evidence,  and  the 
jury  have  found  no  such  new  tenancy. 

The  only  remaining  question  is,  whether  the  appellants  were 
entitled  to  hold  as  purchasers  in  possession,  under  the  clause  in 
the  lease  providing  for  the  sale  of  the  premises.  It  is  clear  that 
Van  Eps  took  possession  as  tenant  under  the  lease,  and  not  as 
purchaser  ;  and  as  the  evidence  stands  in  this  record,  it  makes 
no  difference  whether  he  subsequently  determined  to  purchase 
the  premises  or  not,  under  the  clause  professing  to  give  him  that, 
right,  or  whether  he  did  such  acts, in  performance  as  would  enti- 
tle him  to  the  benefit  of  it.  At  the  time  of  the  execution  of 
that  agreement  to  sell,  if  as  such  it  may  be  considered,  the  plaint- 
iff was  yet  a  minor  ;  and  this  record  fails  to  show  a  single  act 
done  by  him,  after  he  attained  his  majority,  which  can  be  con- 
strued into  an  affirmance  of  the  agreement.  As  before  remarked, 
immediately  after  he  executed  the  lease,  he  left  the  country,  and 
did  not  return  until  about  the  time,  or  after  the  term  thereby 
created  had  expired ;  and  when  the  defendants,  soon  after, 
offered  to  go  on  and  complete  the  purchase,  he  repudiated  the 
agreement  to  sell,  upon  the  ground  that  it  was  not  binding  upon 
him,  for  the  reason  that  he  was  not  of  age  when  he  made  it. 
This,  of  itself,  is  a  sufficient  answer  to  the  claim  of  the  defend- 
ants to  hold  the  premises  as  purchasers,  laying  aside  all  question 
of  the  authority  of  Taylor  to  sell  and  assign  to  them  the  agree- 
ment. 

The  judgment  of    the  Circuit  Court  must  be  affirmed,  with 
costs. 

Judgment  affirmed. 
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Hervey  Lowe,  Appellant,    v.  William  S.  Moss,  Appellee. 

APPEAL  FROM  LA  SALLE. 

The  receipt  by  the  owner  of  a  part  of  a  lot  of  goods  ««  transitu,  does  not  dis- 
charge a  common  carrier  from  liability  as  to  the  remainder. 

The  object  of  a  bill  of  exceptions,  is  to  place  upon  the  record  some  fact,  or  rul- 
ing ol  the  Court,  which  would  not  appear  without  it,  and  if  it  fairly  pre- 
sents the  point  sought  to  be  raised,  it  is  sufficient. 

If  ii  common  carrier  is  prevented,  by  ice  or  low  water,  from  delivering  goods, 
his  liability  to  deliver  them  within  a  reasonable  time,  after  the  cause  of  de- 
tention is  "removed,  continues. 

This  was  an  action  on  the  case  for  not  delivering  goods,  received 
by  Moss  as  a  common  carrier.  Plea,  general  issue,  with  notice 
that  Moss  would  prove  that  he  was  prevented  by  the  act  of  God, 
from  delivering  the  goods. 

Lowe  proved  the  ownership  of  the  goods,  and  their  shipment 
on  board  of  the  boat  of  Moss,  in  good  order  and  condition.  That 
Moss  stored  the  goods  at  Hennepin,  (they  having  been  shipped 
for  La  Salle,)  without  the  consent  of  Lowe,  and  collected  freight 
for  the  whole  voyage.  It  was  also  in  evidence,  that  2278  pounds  of 
sugar  were  destroyed  while  in  store  at  Hennepin,  that  Lowe  paid 
for  the  storage  of  the  goods  at  Hennepin.  Moss  proved  that  he 
was  prevented  from  reaching  La  Salle,  by  ice  in  the  river.  That 
Lowe,  prior  to  the  rise  of  water  in  the  river,  which  destroyed 
the  sugar  at  Hennepin,  carried  away  a  portion  of  the  goods. 

The  cause  was  submitted  to  T.  L.  Dickey,  Judge,  without  the 
intervention  of  a  jury,  at  April  term,  1851,  and  judgment  was 
given  for  defendant. 

A  bill  of  exceptions  was  taken,  setting  forth  all  the  evidence, 
which  concluded  as  follows  :  "  And  the  said  Circuit  Judge,  did 
then  and  there  give  his  opinion,  and  decide  that  a  receipt  of  part 
of  the  goods,  by  the  plaintiff,  prior  to  their  being  damaged,  was 
a  release  of  the  defendant's  further  liability,  as  a  common  carrier, 
and  rendered  a  judgment  in  favor  of  the  defendant,  to  ^yhich 
opinion  of  said  judge,  the  plaintiff  excepted,  and  made  motion 
for  a  new  trial,  which  was  overruled  by  the  said  judge,  to  which 
decision  the  plaintiff  excepted,  and  prays  that  this,  his  bill  of 
exceptions,  may  be  signed  and  sealed  by  the  said  judge,  which 
is  done." 

William  Chumasero,  for  Appellant,    cited  Angel  on  Com- 
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mon  Carriers,  282-3,  299  ;  14  Wendell,  217  ;  23  Wendell,  306  ; 
4  Blackford,  260. 

Glover  &  Cook,  for  Appellee,  cited  4  N.  H.  261. 

Trumbull,  J.  The  plaintiff,  a  merchant  of  Joliet,  shipped 
a  lot  of  goods  at  St.  Louis  for  La  Salle,  on  board  the  steamboat 
Avalanche,  of  which  the  defendant  was  master,  and  this  action 
was  brought  to  recover  damages,  for  a  failure  to  transport  and 
safely  deliver  the  goods  at  the  port  of  destination. 

The  record  shows,  that  the  goods,  among  which  was  a  quan- 
tity of  sugar,  were  shipped  late  in  the  fall,  and  that  the  Ava- 
lanche, in  consequence  of  the  ice,  was  unable  to  reach  La  Salle, 
whereupon  the  goods  were  stored  at  Hennepin,  without  the 
knowledge  or  consent  of  the  plaintiff  ;  that  subsequently,  and  be- 
fore any  injury  to  the  goods,  the  plaintiff  took  part  of  them 
away  ;  that  the  sugar  remained  in  the  warehouse,  at  Hennepin, 
till  the  July  following  the  fall,  when  they  were  shipped,  and  in 
the  mean  time  were  injured  by  the  high  waters  of  the  Illinois 
river,  and  that  the  defendant  charged  and  received  freight  for 
the  transportation  of  the  entire  lot  of  goods  to  La  Salle.  Upon 
this  state  of  facts,  the  Circuit  Court  decided,  that  a  receipt  of 
part  of  the  goods  by  the  plaintiff,  prior  to  their  being  damaged, 
was  a  release  of  the  defendant's  further  liability  as  common  car- 
rier, and  gave  judgment  for  the  defendant. 

This  decision  of  the  Court,  which  was  excepted  to  at  the  time, 
is  now  assigned  for  error. 

A  preliminary  question  has  been  raised,  that  the  case  having 
been  tried  by  the  Court,  without  the  intervention  of  a  jury,  no 
such  decision  of  the  Court,  has  been  excepted  to,  as  can  be  as- 
signed for  error. 

The  object  of  a  bill  of  exceptions,  is  to  place  upon  the  retord 
some  fact,  or  ruling  of  the  Court,  which  would  not  appear  with- 
out it.  The  bill  of  exceptions,  in  this  case,  shows  the  decision 
of  the  Court  upon  which  the  case  turned,  and  fairly  presents  the 
point  sought  to  be  raised  by  the  plaintiff. 

We  are  at  a  loss  to  perceive  upon  what  principle,  the  receipt 
of  part  of  a  lot  of  goods  in  transitu,  by  the  owner  should  be  held 
to  release  a  common  carrier  from  further  liability,  in  reference 
to  the  balance  of  the  goods. 
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It  often  happens,  that  a  merchant,  traveling  upon  the  same 
steamboat,  upon  which  he  may  have  a  quantity  of  goods,  finds 
it  expedient,  in  consequence  of  some  detention  which  may  have 
happened  to  the  boat,  from  low  waters  or  some  other  cause,  to 
leave  her  and  take  a  more  rapid  conveyance  with  such  light  ar- 
ticles of  merchandise  as  he  can  conveniently  take  with  him,  and 
it  was  never  supposed,  that  in  such  a  case,  the  owner  of  the  boat 
was  thereby  discharged  from  his  obligation  to  deliver  the  remain- 
ing goods  at  the  port  of  destination,  or  from  any  liability  for 
their  safety,  which  might  properly  attach  to  him  as  a  common 
carrier. 

It  may  be  that  the  common  carrier,  in  such  a  case,  would  be 
entitled  to  the  full  price  for  the  transportation  of  all  the  goods 
notwithstanding  the  withdrawal  of  a  part  by  the  owner  before 
ihey  reached  the  end  of  the  voyage,  but  it  is  clear  that  his  lia- 
bility for  the  goods  remaining  with  him,  would  continue  the 
same  as  if  none  had  been  taken  away. 

In  this  case,  the  freezing  up  of  the  river  may  have  been  a  suf- 
ficient excuse  for  the  non-delivery  of  the  goods  at  LaSalle,  that 
season,  and  the  defendant  may  have  been  justified  under  the 
circumstances  in  storing  them  at  Hennepin,  but  his  obligation  to 
deliver  them  at  LaSalle,  within  a  reasonable  time  after  the  re- 
sumption of  navigation,  still  continued,  unless  the  plaintiff  had 
agreed  to  receive  them  at  Hennepin,  or  in  some  other  way  re- 
leased the  defendant  from  his   original  undertaking. 

The  fact,  that  the  plaintiff  took  from  the  place  where  they 
were  stored,  part  of  the  goods  which  would  justify  hauling  by 
land,  released  the  defendant  from  all  future  liability  in  reference 
to  the  goods  thus  taken  away,  but  it  would  not  of  itself  relieve 
him  from  his  obligation  to  deliver  the  balance  of  the  goods  ac- 
cording to  his  original  contract. 

It  would  be  a  great  hardship,  if  a  merchant  who  had  a  stock 
of  goods  detained  upon  one  of  our  rivers,  by  ice  or  low  water, 
within  a  few  miles  of  his  place  of  doing  business,  could  not  bs 
permitted,  at  his  own  expense,  to  send  for  such  articles  as  could 
be  conveniently  transported  by  land,  without  discharging  the 
common  carrier  from  all  responsibility,  in  reference  to  the  goods 
left  with  him. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 
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The  Board  of  Supervisors  of  the  County   of  La   Salle,  Pltffs 
in  Error  v.   The  Town  oe  South    Ottawa,  Defts  in  Error. 

AGREED  CASE  FROM  LA  SALLE. 

Theboardof  Supervisors,  in  such  counties  as  have  ailoptetl  the  township  or- 
ganization, are  required  to  provide  for  the  support  of  the  paupers  of  the  coun- 
ty. There  is  no  foundation  for  a  distinction  between  county  and  town  pau- 
pers. 

The  town  of  South  Ottawa,  brought  an  action  in  the  LaSalle 
circuit  court,  against  the  board  of  supervisors  of  that  county, 
to  recover  the  sum  of  one  hundred  dollars,  for  the  support  and 
care  of  a  pauper,  from  June  1st,  1850,  to  March  25th,  1851.  A 
jury  was  waived,  and  the  cause  was  submitted  to  the  court  for 
trial.  T.  L.  Dickey,  Judge,  presiding,  the  finding  was  for  the 
plaintiffs,  damages  assessed  at  fifty-two  dollars  and  fifty  cents, 
and  a  judgment  accordingly.  The  defendants  excepted  to  the 
finding  of  the  Court.  The  following  agreement  was  filed  of  re- 
cord :  "It  is  hereby  agreed  that  the  only  questions  of  law,  aris- 
ing in  this  case  are  as  follows :  Are  the  boards  of  supervisors 
of  those  counties  organized  under  the  act  entitled,  "  An  act  to 
provide  for  township  and  county  organization,  under  which  every 
county  may  organize  whenever  a  majority  of  voters  of  such 
county,  at  any  general  election,  shall  so  determine."  Approved, 
February  12th,  1849,  required  by  that  law  to  provide  for  the 
support  and  maintenance  of  paupers,  or  are  the  towns  of  such 
counties,  required  by  the  same  law  to  support  the  paupers  within 
their  limits?  It  is  agreed  also  that  LaSalle  county  is  organized 
under  said  act,  and  that  the  town  of  South  Ottawa,  is  one  of  the 
organized  towns  of  said  county.  It  is  further  agreed  that  if  the 
Supreme  Court  decide,  that  the  Board  is  required  by  the  act 
aforesaid,  to  support  paupers,  the  judgment  herein  shall  be 
afiirmed,  and  if  the  said  court  decide  that  the  towns  are  to  sup- 
port their  own  paupers,  the  judgment  is  to  be  reversed." 

E.  S.  Leland,  for  Pltffs  in  Error. 

Champlin  &  Wallace,  for  Deft  in  Error. 

Towns  are  not  liable,  at  common  law,  for  the  support  of  pau- 
pers. 14  Mass.  R  ,  399  ;  such  liability  must  be  created  by  ex- 
press statute. 
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The  statute  of  this  State,  have  created  a  liability  in 
the  county  to  support  paupers.  R.  S.  ch.  80,  §  3,  4,  6,  7,  8, 12  & 
15.  This  liability  has  not  been  changed  by  the  township  law  of 
February  12,  1849.  Art.  5,  §  2  ;  Art.  6,  §  2  ;  Art.  11,  §  1  :  Art. 
11,  §  5  ;  Art.  16,  §  3  &  13  ;  Township  law  of  February  12,  1849. 
These  are  all  the  provisions  of  the  act  of  February  12,  1849,  in 
any  manner  relating  to  the  subject;  of  paupers. 

It  could  not  have  been  the  intention  of  the  legislature,  that 
enacted  the  law  of  Februay  12,  1849,  to  change  the  liabillity  of 
the  county,  and  impose  it  upon  the  towns.  The  act  of  February 
17,  1851,  which  remodels  and  repeals  the  act  of  February,  1849, 
contains  the  same  provisions  as  the  act  of  1849.  Session  Laws, 
1851,  p.  35.  That  same  legislature  passed  laws  requiring  the 
towns  of  the  counties  of  Lake  and  Tazewell,  on  certain  conditions, 
to  support  the  paupers  within  the'ir  limits.  Session  Laws,  185.1, 
p.  183  &  195 ;  Art.  11,  §  1  &  5,  and  Art.  16,  §  13,  Township 
Law  of  1849,  are  conflicting,  and  the  latter  section  must  prevail. 
Dwarris  Stat.,  658  ;  6  Dane's  Digest,  588,  §  17,  ibid^  591,  §  8^; 
1  Kent's  Com.,  463. 

TRUJrBULL,  J.  This  case  presents  the  question,  whether 
the  board  of  supervisors  of  such  counties  as  have  adopted  the 
township  organization,  are  required  to  provide  for  the  support 
of  the  paupers  of  the  county,  or  whether  each  town  is  required 
to  support  its  own  paupers. 

At  the  time  the  county  of  La  Salle  adopted  the  township 
organization,  and  at  this  time,  in  all  counties  where  it  has  not 
been  adopted,  the  poor  are  a  county  charge,  for  the  support  of 
which,  the  county  commissioners'  court  is  required  to  provide. 
Unless,  therefore,  there  is  somthing  in  the  act,  providing  for  a 
township  organization,  which  changes  the  burden  of  providing 
for  the  poor,  from  the  county  to  the  towns,  it  would  seem  that 
the  county  would  still  be  required  to  make  that  provision. 

That  the  act  to  provide  for  township  and  county  organization, 
contains  no  direct  provision,  making  it  the  duty  of  each  town  to 
provide  for  its  own  paupers,  is  admitted  ;  but  it  is  said  that  such 
a  duty  is  inferrable  from  various  provisions  of  that  act.  If  this 
were  so,  it  would  be  sufficient  answer  to  all  such  inferences  to 
say,  that  the  act  makes  no  provision  whatever,  whereby  the  towns 
are  to  raise  the  means  to  support  their  poor.     But  the  legislature 
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have  not  left  this  question  doubtful  or  uncertain.  In  the  thir- 
teenth section  of  the  sixteenth  article  of  the  act  to  provide  for 
township  and  county  organization,  in  force  April  16,  1849,  it  is 
expressly  declared  whose  duty  it  shall  be  to  provide  for  the  poor. 
That  section  is  as  follows :  "It  shall  be  the  duty  of  the  board  of 
supervisors  to  take  charge  of  the  poor,  and  the  management  of 
the  poor  houses  in  their  respective  counties,  that  is  given  to  the 
county  commissioners'  court,  and  the  overseers  of  the  poor  of 
the  several  towns  shall  be  accountable  to,  and  their  compensa- 
tion shall  be  audited  by  the  board  of  supervisors,  and  paid  by 
the  county." 

It  is  difficult  to  conceive  how  the  legislature  could  more  clearly 
have  expressed  their  intention,  that  the  board  of  supervisors 
should  take  charge  of  the  poor  at  the  expense  of  the  county. 

There  is  no  foundation  in  the  act  for  a  distinction  between 
county  paupers  and  town  paupers.  Such  a  distinction  had  never, 
at  that  time,  been  recognized  as  existing  in  this  State,  and  the 
plain,  obvious  meaning  of  the  act  is,  that  all  the  poor  of  the 
county  shall  be  maintained  at  the  expense  of  the  county. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


•  ^  O  ^» 


Terah  B.  Farnsworth,  impleaded,  fee,  Pltff  in  Error,  v.  John 
Strasler,  et  al.,  administrators,  &c.,  Defts  in  Error. 

ERROR    TO  JO   DAVIESS. 

It  is  no  proper  province  of  a  court  of  equity,  to  remove  impediments  lormed 

by  fraudulent  conveyances  to  the  collection  of  money  decreed  in  chancery 

ab  well  as  ofjudi^raeuts  at  law.     {a) 
If,  by  a  reasonable  and  natural  construction,  tho  meaning  of  the  Sheriff's  return 

to  a  writ,  is,  that  service  was  properly  made,  it  is  sutiicient. 
If  a  bill  is  answered,  the  complainant  nuiy  require  the  evidence  he  has  advanced 

to  be  preserved  in  the  record  ;  but  a  defendant,  who  has  allowed  the  bill  to  be 

taken  for  confessed,  has  no  such  right,  it  lies  in  the  discretion  of  the  Court 

to  hear,  if  it  chooses,  corroborative  testimony  on  any  or  all  the  allegations  of 

the  bill. 
If  the  Circuit  Court  appoint  a  special  commission  to  execute  its  decree,  itwil 

be  presimied  to  liave  done  so  for  good  reasons,  whether  they  appear  on  thel 

record  ornot. 
The  right  of  redemption,  does  not  extend  to  all  sales  made  under  a  decree  in 

chancery,  {b) 

This  was  a  bill  filled  by  the  administrator   and   administratrix 
of  the  estate  of  Henry  Schneider,  deceased,  showing  that  at  April 

(<t)     Weightman  vs.  Hath,  17  Ul.  R.  281. 

(&)    West  vs.  Flemiug,  181U.  R.  243  ;  but  as  toMechaaic's  Lien,  Laws  1869. 
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term,  1849,  a  decree  obtained  against  Terah  B.  Farnsworth  or- 
dering and  adjudging  that  he  should  pay  them  in  their  represen- 
tative capacity,  ^187.50,  and  costs  of  suit,  for  pay  and  compen- 
sation for  a  building  and  improvements,  put  upon  lot  twenty- two 
in  the  town  of  Galena,  by  said  Schneider,  in  his  lifetime.  That 
an  execution  had  issued  upon  said  degree,  and  to  which  the 
sheriff  returned  that  he  could  not  find  any  personal  or  real  pro- 
perty of  said  Farnsworth,  on  "which  to  levy,  except  said  |lot 
twenty-two,  upon  which  he  made  a  levy.  That  on  the  thirtieth 
day  of  May,  A.  D.  1843,  the  said  Farnsworth,  being  seized  in  fee 
of  said  lot  of  land,  for  the  pretended  consideration  of  $5,000.00, 
executed  a  deed  thereof  to  his  sister.  That  afterwards,  on  th^ 
22d  of  September,  1845,  the  said  sister,  being  about  to  marry, 
the  said  sister  and  her  intended  husband  executed  a  deed  of  coa- 
veyance,  purporting  to  convey  said  lot  to  said  Terah  B.  Farns- 
worth, in  trust,  for  the  separate  use  and  benefit  of  his  said  sister. 
That  immediately  afterwards  said  sister  married.  That  at  all 
times,  since  the  conveyance,  first  aforesaid,  by  Farnsworth  to  his 
sister,  he  had  been  in  the  continuous  occupation  of  said  lot,  re- 
ceiving, using,  and  disposing  of,  as  of  his  own  right,  the  rentg 
and  profits  thereof. 

That  said  Farnsworth,  before  and  since  the  said  conveyance, 
first  named,  was,  and  still  is  insolvent.  That  he  has  no  property 
out  of  which  debts  can  be  collected  by  law.  That  the  said  con- 
veyances were  made  to  hinder  and  delay  his  creditors.  And 
prayed  that  the  said  parties  answer,  Avaiving  answer  under  oath, 
and  that  the  said  conveyances  be  set  aside,  and  for  such  other 
relief,  &c. ,  &c. 

The  parties  were  summoned ;  the  returns  to  the  process  are 
.stated  in  the  opinion  of  the  court. 

The  bill  was  taken  for  confessed.  At  May  term,  1850,  Shel- 
don, Judge,  presiding,  the  Circuit  Court  of  Jo  Daviess,  decreed 
upon  bill,  exhibits  and  proofs  of  record,  written  and  oral, 
that  the  said  conveyances  be  set  aside,  and  that  the  lot  of  land 
was  subject  to  the  payment  of  said  decree.  That  said  Farns- 
worth pay  the  amount  of  said  decree  in  sixty  days,  and  in  de- 
fault thereof,  the  sheriff  of  Jo  Daviess,  was  appointed  a  special 
commissioner,  to  sell  the  same  after  giving  twenty  days  notice, 
and  upon  making  sale  to  execute  a  deed,  after  sale,  to  pay  the 
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decree  and  costs,  and  to  hold  any  excess  subject  to  the  order  of 
the  court. 

The  respondants  sued  out  this  writ  of  en^or,  assigning  for  eiTor. 
The  rendition  of  the  decree.  The  decreeing  the  property  to  be 
sold,  absolutely  without  any  redemption.  The  appointment  of 
a  special  commissioner.  And  that  the  returns  of  the  service  of 
process  were  so  defective  that  a  decree  pro  confesso  should  not 
have  been  rendered. 

R.  S.  Blackwell,    for  Pltffs  in  Error. 

The  service  on  Frink  and  wife  defective.  R.  S.  94,  §7  ;  Mont- 
gomery v.  Brown,  7  Illinois,  581.  There  is  no  specific  allegation 
of  fraud  on  the  part  of  Frink  and  wife.  Elston  -y.  Blanchard,  3 
Illinois,  420.  Hovey  v.  Ilolcomb,  11  111.,  660.  The  bill  does 
not  make  exhibits  of  the  fraudulent  deeds.  1  Daniel's  Ch.  Prac. , 
475.  Redemption  ought  to  have  been  allowed.  R.  S.,  302,  §  12, 
13,  14. 

The  evidence  upon  which  the  court  based  the  decree,  is  not 
incorporated  in  the  record.  R.  S.,  95,  §  19  ;  White?;.  Morrison, 
11  Illinois,  361. 

The  decree  ought  to  have  directed  a  sale  by  the  master,  or 
some  excuse  should  be  shown  upon  the  record,  why  a  special 
commissioner  was  appointed.   R.  S.  99,  §    51. 

V.  II.  HiGGiNS,  for  Appellees. 

Cited,  3  Scamraon,  575,  204  ;  3  Gilraan,  523  ;  1  Paige,  304  ; 
2  Paige,  54  ;  2  Blackford,  421  ;  1  Littell,  302  ;  9  Wendell,548; 
6  Ham.,  233  -,3  Paige,  320  ;  5  Blackford,  396  ;  Story's  Eq.  PI, 
§429  ;  6  Monroe,  82  ;  7  ibid,  263  ;  3  Paige,  606  ;  11  111.,  665. 
As  to  term  "charges."  Cooper's  Eq.  PI.,  6  Lobe's  Eq.  PI.,  207  ; 
1  Dun.,  Ch.  Prac,  377,  andnote  2  ;ibid,  411  and  notes  ;  Story's 
Eq.  PI.  §  28.  As  to  necessity  of  preserving  evidence.  4  Gil.,  517; 
8  Gil.,  547.  As  to  right  of  redemption.  R.  S.,  305,  §  24  ;  ibid 
93,  §  44,  45.  Party  complaining  of  an  error  must  show  that  he 
is  prejudiced  thereby.  3  Blackford,  331  ;  4  Gil.,  516;  3  Gil.,  76; 
5  Gil.,  26.  Reference  to  the  deeds  on  record  was  sufficient.  1 
Duncan's  Ch.  Prac,  414,   and  420. 

Farnsworth  alone  prosecutes  this  writ  of  error,  does  not  lie  in 
his  mouth  to  object.  4  Gil.,  516  ;  3  Blackford,  331.    As  to  right 
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of  redemption.    R.  S. ,  p.  805,  §  24  ;  1  Gil. ,  574.     The  service  of 
process  was  good.     2  Howard's  Miss.  R.,  683  ;  2  Scam.,  18,  457. 

Caton,  J.  It  is  first  objected  that  this  bill  is  insufficient. 
This  objection  is  not  Avell  taken.  The  bill  alleges  that  at  the 
April  term,  1849,  of  the  Jo  Daviess  County  Court,  the  complain- 
ant obtained  a  decree  against  the  defendant  Farnsworth  for  the 
sum  of  $187.50,  upon  which  an  execution  was  issued  which 
was  levied  upon  the  premises  described  in  the  bill.  The  bill 
further  alleges  that  in  May,  1848,  Farnsworth  conveyed  the 
premises  to  Harriet  Farnsworth,  and  that  in  September,  1845, 
Harriet  and  the  defendant  Frink,  being  about  to.  intermarry, 
conveyed  the  premises  to  T.  B.  Farnsworth,  in  trust,  for  the 
separate  use  of  the  said  Harriet,  immediately  after  which,  the 
said  John  and  Harriet  were  intermarried.  The  bill  further  shows, 
that  at  the  time  of  the  first  conveyance,  and  ever  since,  T.  B. 
Farnsworth  was,  and  hath  been  utterly  insolvent,  and  that  all  of 
said  conveyances  were  made  to  defraud  his  creditors.  The  bill 
prays  that  the  conveyances  may  be  set  aside,  and  that  the  pre- 
mises may  be  sold  for  the  payment  of  the  amount  due  to  the 
complainants  upon  their  said  decree,  and  for  general  relief.  Here 
are  all  of  the  essential  averments  of  a  creditor's  bill.  Such  a  bill 
may  as  well  be  filed  to  aid  in  the  collection  of  money  decreed  in 
chancery,  as  of  a  judgment  at  law.  By  our  statute,  an  execution 
may  be  issued  for  the  collection  of  one  as  well  as  the  other. 
Here  were  fraudulent  conveyances,  which  were  impediments  in 
the  way  of  collection  of  the  amount  commanded  to  be  made 
by  the  execution,  to  remove  which,  is  the  proper  province  of  a 
court  of  equity.     The  bill  was  sufficient. 

It  was  next  objected,  that  the  summonses  were  not  properly 
served  on  the  defendant.  To  the  one  issued  to  the  sheriff  of  Jo 
Daviess  county,  he  returned  it  with  this  endorsement,  "executed 
the  within,  by  delivering  a  certified  copy  to  the  within-named 
Terah  B.  Farnsworth,  this  twenty-fifth  day  of  July,  A.  D.  1849," 
&c.,  The  service  was  abundantly  sufficient.  The  whole  return 
taken  together  shows  that  the  sherifi"left  a  certified  copy  of  the 
writ  with  the  defendant.  That  such  was  the  reasonable  and 
proper  construction  of  the  return,  we  have  no  doubt.  Words 
may  be  implied  in  an  officer's  return,  as  well  as  in  other  written 
evidence,  where  such  implication  is  justified,  by  what  is  expres- 
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sed.  By  the  same  rule,  we  find  tlie  service  to  have  been  suffi- 
cient on  Frink  and  wife.  The  sheriff  of  Cook  county  returned 
the  summons  which  was  directed  to  him  with  the  following  en- 
dorsement on  the  back,  "executed  by  reading  and  delivering 
two  copies  to  John  Frink  and  Harriet  Q.  Frink,  this  29th  day," 
&c,,  although  this  return  is  not  quite  as  full  as  the  first,  still  it 
leaves  no  doubt  as  to  its  meaning.  We  cannot  understand  that- 
any  thing  but  the  writ  upon  which  the  return  was  endorsed  was 
executed.  If  the  writ  was  not  thus  executed,  the  parties  could 
maintain  an  action  for  a  false  return  against  the  ofiicer.  All 
of  the  defendants  were  properly  in  Court,  and  the  bill  was  reg- 
ularly taken  for  confessed,  against  thern. 

It  was  also  objected,  that  the  evidence  which  was  heard  by 
the  Court,  not  being  preserved  in  the  record,  it  does  not  appear 
that  there  was  enough  to  warrant  the  decree.  It  has  been  al- 
ready decided  by  this  Court,  in  the  case  of  Manchester  et  al.  i). 
McKee,  et  al.,  4  Oilman,  511,  that  where  a  bill  has  been  regularly 
taken  for  confessed,  it  cannot  be  assigned  for  error,  that  the  aver- 
ments were  not  proved.  The  party  cannot  be  allowed  to  deny, 
what  he  has,  in  contemplation  of  law  confessed  to  be  true.  But 
it  was  said  that  inasmuch  as  the  Court  did  require  proof,  it  man- 
ifested a  determination  not  to  proceed  upon  that  confession,  and 
that  when  proof  is  required, — when  the  Court  has  determined  to 
proceed  upon  the  proofs,  then  they  should  appear  to  have  been 
sufficient.  But  the  right  of  the  Court  to  act  upon  the  admissions 
of  the  parties,  is  not  abandoned  because  corroborating  proof  is 
required.  The  Court  may  have  desired  to  have  heard  proof 
upon  some  of  the  allegations,  and  not  upon  others.  The  amount 
of  corroborating  proof  to  be  requu'ed,  was  within  the  discretion 
of  the  Court.  The  Court  might  require  all  the  allegations  of  the 
bill  to  be  proved,  the  same  as  if  they  had  been  denied  by  an  an- 
swer, but  it  was  certainly  not  bound  to  require  proof  to  that 
extent.  It  might  even  listen  to  evidence  not  strictly  admissible,  had 
an  issue  been  formed,  and  yet  the  position  of  the  parties,  would 
preclude  them  from  objecting  to  it.  The  whole  was  within  the 
discretion  of  the  Ccnirt.  It  is  true,  that  in  a  case  where  the  com- 
plainant does  produce  legitimate  evidence,  sufficient  to  maintain 
his  case,  had  the  allegations  of  his  bill  been  denied  by  an  answer, 
then  that  discretion  closes,  and  he  is  entitled  to  a  decree  and  it 
would  be  error  in  the  Court  to  refuse  it.     In  such  a  case,  and  in 
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such  only,  would  it  be  the  duty  of  the  Court,  on  the  application 
of  the  complainant  to  preserve  the  evidence  in  the  record.  But 
the  defendant,  who  has  allowed  the  bill  to  be  taken  as  confessed, 
can  never  require  this  to  be  done. 

We  cannot  say  that  the  circuit  court  erred  in  appointing  a 
special  commissioner  or  master,  to  carry  the  decree  into  execu- 
tion, although  it  was  business  properly  appertaining  to  the  duties 
of  the  resident  master  in  that  county,  yet  the  court  was  vested 
with  the  authority  to  appoint  the  special  commissioner,  to  execute 
the  decree,  and  we  will  presume  that  this  change,  from  the  ordi- 
nary course,  was  made  for  sufficient  reasons,  and  the  court  was 
not  bound  to  spread  those  reasons  upon  the  record,     {a) 

The  last  objection  which  was  made,  is,  that  no  redemption 
was  allowed  from  the  sale  which  was  ordered  to  be  made  by  the 
decree,  and  in  support  of  the  objection,  our  statute,  which  allows 
the  same  redemption  from  the  sales  of  mortgaged  premises,  upon 
the  foreclosure  of  the  mortgage,  which  is  allowed  from  sales 
made  upon  executions  at  law,  was  cited.  This  statute  only  ap- 
plies to  the  class  of  sales  mentioned  in  it,  and  we  are  not  at  lib- 
erty to  extend  it  by  construction  to  all  sales  made  in  pursuance 
of  a  decree  of  a  court  of  equity.  The  court  having  acquired 
jurisdiction  of  the  matter,  was  authorized  to  do  complete  justice 
between  the  parties,  by  ordering  the  premises  to  be  sold  to  satisfy 
the  amount  due  upon  the  former  decree,  and  the  considerations 
of  clemency,  which  induced  the  passage  of  that  statute,  do  not 
exist  where  premises  have  been  covered  up  for  many  years  by 
fraudulent  conveyances,  and  kept  from  the  reach  of  creditors. 

The  decree  of  the  circuit  court  must  be    affirmed,  with  costs. 

Decree  affirmed. 


*  ^  9   ^  * 


The  Trustees  of  the  Illinois  and  Michigan  Canal,  Appellants, 
V.  Daniel  Brainard,  Appellee. 

APPEAL  FROM  THE  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

The  Canal  Trustees  have  all  the  powers  in  lelatioii  to  laying  out  towns  upon 
canal  lands  that  was  conferred  upon  the  Board  of  Commissioners. 

Purchasers  of  canal  lands,  whether  by  pre-emption  or  at  public  sales,  can  only 
purchase  in  lots  and  legal  subdivisions. 

The  trustees  are  authorized  to  sell  lauds  in  such  legal  subdivisions  as  they  ma, 
(a)    Gruljb  vs.  Crane,  4  Scam.  R.  155  and  note. 
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think  best,  in  quarter,  quarter  sections,  or  otherwise,  and  the  rio^ht  of  pre- 
emption is  limited  to  tlie  lands  on  which  the  improvements  are  made. 

Thepie-emptor  cannot  purchase,  until  the  trustees  are  authorized  to  sell,  and 
if  it  is  made  their  duty  to  subdivide  the  lands  into  lown  lots  and  cause  thera 
to  be  appraised,  tliepre-emptor  can  only  purchase  such  lots  as  embrace  hia 
improvements, 

Whether  the  party  claiming  a  pre-emption  entered  as  a  trespasser,  or  under 
license,  he  is  equally  entitled  to  the  benefit  of  the  law. 

Therightto  pre-emption,  is  not  restricted  to  the  person  who  was  the  owner,  at 
the  time  the  improvement  was  made,  but  to  the  person  who  was  the  owner, 
when  the  laud  was  brougnt  into  market. 

Brainard  filed  his  bill  in  the  Cook  County  Court,  setting 
forth  that  in  October,  1841,  one  James  H.  Scott  obtained  from 
the  agent  of  the  canal  lands  a  permit  or  right  to  occupy  the 
north-west  quarter  of  section  twenty-one,  in  township  thirty-nine, 
north  range  fourteen,  east  of  the  third  principal  meridian,  at 
■which  time  he  executed  a  bond  to  the  State,  in  the  penalty  of 
one  thousand  dollars,  conditioned  as  the  law  directs.  That  in 
pursuance  of  this  permit,  Scott  entered  upon  the  land  in  1842. 
with  the  intention  of  making  a  farm  of  the  whole  quarter  sec- 
tion, and  purchasing  it  whenever  it  should  be  offered  for  sale 
that  he  broke  up,  fenced,  and  raised  a  crop  upon  about  twenty 
acres  of  the  quarter  section,  and  from  that  time  until  the  autumn 
of  1846,  Scott  was  the  sole  occupant,  in  his  own  person,  of  the 
quarter  section,  that  in  that  autumn  Scott's  house  was  burnt. 
That  soon  after,  Scott  built  another  house,  which  was  continued 
to  be  occupied  by  a  tenant,  the  premises  being  used  solely  and 
exclusively  for  farming  purposes.  Scott  built  a  barn  upon  the 
premises,  and  dug  for  two  wells,  one  w^ ell  was  on  the  east  and  the 
other  on  the  west  half  of  the  two  eighties  of  the  quarter  section. 
This  was  canal  land.  The  bill  refers  to  the  laws  of  the  General 
Assembly,  passed  in  relation  to  canal  lands,  referred  to  in  the 
opinion.  That  Scott,  in  1846,  filed  a  petition  with  the  Board  of 
Trustees,  claiming  a  pre-emption  and  the  right  to  purchase  the 
land  at  the  appraisal,  and  made  proof  in  support  of  the  petition. 
That  in  August,  1848,  Scott  sold  and  transferred  to  Brainard. 
Sets  forth  the  offer  to  pay  $7,167.61 1,  being  the  one-forth  part 
of  the  appraisal  and  the  interest  on  the  balance,  and  his  three 
notes  of  hand,  as  is  required  by  law  for  the  payment  of  canal 
lands.  That  the  tender  was  waived,  and  the  sale  of  the  land 
refused  by  the  Canal  Trustees. 

The  prayer  of  the  bill  was  for  an  injunction,  restraining  the 
Canal  Trustees  from  selling  the  land  to  any  other  person,  and 
that  the  land  should  be  sold  to  Brainard  at  its  appraised  value. 
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The  o.nswer  of  the  Trustees,  states  that  thej  have  no  personal 
knowledge  of  the  permit  to  Scott.  Denies  that  any  improve- 
ments AY  ere  made  by  Scott,  previous  to  1st  December,  1842, 
upon  the  land,  except  by  ploughing  and  fencing,  and  raising  a 
crop  upon  about  twenty  acres,  on  the  north-east  corner  of  the 
quarter  section. 

That  the  other  improvements,  as  they  are  informed,  were  made 
subsequent  to  1st  December,  1842,  and  will  not  aid  in  procuring 
a  pre-emption.  That  Scott  had  not  resided  on  the  land  up  to, 
or  in  the  month  of  March,  1843.  That  the  land  before,  and  at 
the  time,  and  ever  since,  Scott  made  improvements  upon  it,  was 
within  the  limits  of  the  City  of  Chicago,  and  that  the  land  is  val- 
uable for  city  lots.  That  if  Brainard  is  entitled  to  a  pre-emption 
he  is  only  entitled  to  the  twenty  acres  first  improved.  That  the 
quarter  section  has  been  laid  oft'  into  lots  under  authority  of  law. 
That  the  quarter  section  was  appraised  by  lots.  That  they  are 
bound  to  sell  in  lots.  That  they  offered  to  sell  lots  57  and  58, 
at  the  appraised  value  to  Brainard.  That  the  lots  would  bring 
much  more  at  public  sale,  than  they  were  appraised  at. 

Proofs  were  taken,  and  the  cause  was  heard  by  Spring,  Judge 
of  the  Cook  County  Circuit  Court,  who  entered  a  decree  in  favor 
of  Brainard,  to  complainant,  at  February  term,  1851.  The  Ca- 
nal Trustees  appealed  from  this  decision. 

The  proofs  taken  sustained  the  allegations  of  the  bill. 

I.  N.  Arnold,  for  Appellant. 

•  The  statute  of  21  St  of  February,  1843,  and  amendments  of 
the  4th  of  March,  1843,  are  to  be  construed  together.  No  rights 
had  accrued  under  the  first,  until  long  after  the  second  had  been 
passed. 

Rule  of  construction  :  They  are  to  be  regarded  and  construed 
as  public  grants  (as  they  virtually  are).  The  rule  is,  "  Public 
grants  should  have  a  construction  most  favorable  to  the  grantor  ; 
for  being  made  by  a  trustee,  for  the  public,  no  alienation  should 
be  presumed  that  is  not  clearly  expressed."  5  U.  S.  Dig.,  87, 
sec.  17  ;  Hagan  -y.  Campbell,  8  Porter,  9.  This  rule  ought  to  be 
rigidly  applied  to  this  fund.  The  state  was  its  trustee  by  the 
government  of  ihe  United  States,  and  as  such  should  guard  it 
from  spoliation. 
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What  is  the  construction  of  the  act?  If  one  can  be  found 
which  is  fair  and  just  toward  settler,  and  will  give  him  all  that 
in  equity  and  good  conscience  he  is  entitled  to,  will  the  court 
torture  the  language  and  do  violence  to  the  intention  of  the 
Legislature,  by  lending  itself  to  these  claimants  ?  The  true  con- 
struction is,  to  give  to  the  claimant  the  smallest  legal  subdivision, 
or  so  many  of  them,  as  will  embrace  his  entire  improvements. 
Surely  this  is  fair  and  just.  The  application  of  Skinner  as  trus- 
tee, w^as  to  purchase  s.  e.  I  of  sec.  21,  t.  39,  &c.  Trustees  deci- 
ded to  allow  blocks  3  and  16,  and  refused  the  remainder 

There  are  two  classes  of  legal  subdivisions.  1st,  The  subdivis- 
ion into  farming  land  ;  2d,  Into  town  and  city  lots.  The  lands 
were  transferred  to  the  state  by  the  United  States  in  the  subdi- 
vision of  sections,  and  had  been  surveyed  in  the  usual  manner 
of  the  government  surveys.  A  legal  subdivision  is  such  a  one 
as  is  recognized  m  the  law,  and  is  usual.  Under  the  practice  of 
the  land  office  of  the  United  States,  the  smallest  legal  subdivision 
of  farming  lands  is  forty  acres.  The  government  sells  by  this 
division,  and  it  is  a  matter  of  general  notoriety  that  it  is  regard- 
ed as  an  ordinary  legal  subdivision.  Vide  U.  S.  Statutes.  This 
subdivision  requires  no  additional  survey  to  designate  and  (.de- 
scribe it.  But  this  subdivision  has  been  repeatedly  and  expressly 
recognized  by  the  laws  of  this  state.  This  as  early  as  1829. 
See    Canal   Laws,  p.  9,  sec.  T. 

Commissioners  authorized  to  sell  in  such  divisions.  Canal  Laws 
p.  13,  sec.  7,  1831  :  "  Such  Commissioners  may  cause  such  tracts 
of  land  as  they  think  proper,  to  be  sold  in  tracts  of  forty  acres," 
&c.  This  does  not  require  them  to  subdivide,  but  authorizes  to 
sell ;  and  if  it  were  not  so  before,  makes  a  forty  acre  tract  a  legal 
subdivision.  And  yet,  in  the  face  of  this,  the  court  below  gives 
appellees  160  acres  on  the  ground  that  that  was  the  smallest  legal 
subdivision.  See  Canal  Laws,  p.  28,  sec.  1,  expressly  recognzing 
40  acre  tracts,  by  state  and  United  States,  as   legal  subdivisions. 

What  is  the  authority  of  the  Canal  Trustees,  and  what  was 
that  of  the  Commissioners,  in  regard  to  town  lots  ?  Canal  Laws, 
p.  20,  sec.  32:  "  The  Commissioners  shall  examine  the  whole 
canal  route,  and  select  such  places  thereon  as  may  be  eligible  for 
town  sites,  and  cause  the  same  to  be  laid  off  into  town  lots  ;  and 
they  shall  cause  the  canal  lands  in  and  near  Chicago  to  be  laid  off 
into  town  lots."     Acts  of  Januarv  9,  1836. 
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In  pursuance  of  this  act,  in  January,  1837,  the  Commissioners 
laid  off  the  premises  in  question  into  town  lots,  and  caused  it  to 
be  surveyed,  subdivided,  and  marl^ed  the  same  by  stones  and 
stakes,  and  a  plat  thereof  was  made,  &c.  Had  Commissioners 
authority  to  do  this  ?  Clearly  they  had,  by  the  above  act.  Did  these 
acts  amount  to  a  compliance  with  the  statutes  ?  It  was  analogous 
to  cases  where  United  States  officers  were  authorized  to  reserve 
for  military  posts,  lighthouses,  &c.  Such  reservations  never 
were  the  subject  of  pre-emption  rights.  See  Beaubien  case  ;  Jack- 
son-w.  Wilcox,  13  Peters  ;  same,  1  Scam.,  35T.  But  the  law  itself 
amounts  to  a  reservation,  and  designates  that  the  lands  "  in  and 
near  Chicago  should  be  reserved, and  laid  off  into  town  lots.  "Is  it  not 
incredible,  that  individuals  should  attempt  to  defeat  this  by  claims 
to  farms  of  160  acres,  made  up  of  these  town  lots,  so  appropriated 
by  law  ?  This  section  had  been  appropriated,  and  Scott  knew  it  at 
the  time  he  went  on  to  it.  He  knew  it,  because  this  act  was  a  pub- 
lic law.  The  premises  were  in  the  city  of  Chicago,  and  so  appropri- 
ated. City  was  incorporated  as  a  town  in  1835,  and  as  a  city  in 
1837.     He  knew  it  in  point  of  fact,  as  was  proved. 

See  also  Canal  Laws,  p.  25,  sec.  7.  This  was  an  appropriation 
by  law,  whether  actually  executed  by  laying  off  or  not.  1  Scam. 
R.,  381.  Occupants  went  on  and  made  improvements  subject  to 
this  act,  and  could  acquire  rights  to  town  lots  only. 

Board  of  Trustees  have  the  same  powers  as  the  Board  of  Com- 
missioners. Canal  Laws,  p.  43,  sec.  8.  Laws  on  subject  of  subdi- 
vision ;  Canal  Laws,  p.  10,  sec.  7;  same,  p.  13,  sec.  7;  same, p.  20, 
sec.  32  ;  same,  p.  25-6,  sec.  7 ;  same,  p.  28,  sec.  1.  These  powers 
are  conferred  upon  the  Trustees.     Canal  Laws,  p.  42,  sec.  8. 

These  lands  and  lots  must  be  sold  in  lots  and  legal  subdivisions. 
The  power  to  subdivide  was  a  continuing  power,  even  if  it  had 
not  been  executed.  The  person  making  improvements,  does  so 
subject  to  the  power  of  the  Trustees  to  subdivide.  The  right  to 
purchase  lands  suitable  for  town  lots  at  an  appraisal,  is  subject 
to  this  power  of  subdividing. 

What  is  it  the  party  obtains  the  right  to  purchase,  at  the  ap- 
praisal ?  Answer,  "The  land  or  lot  on  which  the  improvement 
is  situated."  If  in  the  country,  the  right  is  to  purchase  the  land. 
If  in  the  city,  the  right  is  to  purchase  the  lot.  When  does  this 
right  become  absolute  ?  At  the  time  when  lands  or  lots  are  to  be 
sold.     This  right,  then,  is  the  right  to  purchase,  at  the  appraisal, 
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and  when  lands  or  lots  are  offered  for  sale,  the  land,  or  the  lot,  when 
offered  for  sale,  on  which  the  improvement  is  situated.  The 
"owner  "  shall  have  the  right  to  purchase — owner  when  ?  of 
course  at  time  of  sale  ;  otherwise,  complainants'  no  right  to  pur- 
chase at  all.     Tbey  were  not  owners  until  1848. 

They  who  contend  for  appellees  must  hold,  that  by  an  improve- 
ment on  any  part  of  a  legal  subdivision,  when  the  person  making 
it  acquires  a  right  to  that  whole  subdivision  ;  so  that,  if  then  it 
had  only  been  surveyed  into  townships  or  sections,  the  person 
would  have  acquired  a  right  to  the  whole  township  (by  settling 
on  half  an  acre)  or  section,  as  the  case  maybe  !  Why  not  as 
well,  as  a  whole  quarter  section  ? 

It  follows  from  this  position,  that  the  party  by  settling  on  half 
an  acre,  could  nullify  and  repeal  the  power  to  subdivide.  The 
true  solution  and  construction  is  :  the  party  has  a  right  to  pur- 
chase the  lands  or  lots,  according  to  subdivision,  existing  at  the 
time  of  sale,  on  which  his  improvements  are  situated.  This  con- 
struction avoids  the  absurdities  of  the  other,  and  does  full  and 
complete  justice. 

Does  any  man  pretend,  that  the  legislature,  when  it  gave  this 
right  of  purchase,  intended  to  authorize  a  party,  by  settling  on 
half  an  acre  in  a  city,  to  take  160  acres,  and  deprive  the  Trust- 
ees of  power  of  dividing  it  into  city  lots  ?  Suppose  the  law  had 
read  :  "  The  owner  of  such  improvements  shall  be  entitled  to 
purchase  the  lands  or  lots  on  which  said  improvements  are  situ- 
ated, at  an  appraisement,  &c.  But  said  Trustees  may  sell  the  same 
in  forty-acre  tracts,  or  they  may  subdivide  into  smaller  quantities 
and  sell  the  same,  as  they  may  think  most  profitable  to  the  canal 
fund."  Or  had  it  read  :  "The  owner  may  purchase  the  lands  or  lot, 
&c. ,  at  an  appraisal.  'But  the  Trustees  shall  cause  the  canal  lands  in 
or  near  Chicago,  suitable  therefor,  to  belaid  off" into to\Yn  lots.'  " 
Or  had  it  read.  The  owner,  &c. ,  subject  to  the  power  in  the 
Trustees  "  to  cause  surveys  of  such  town  sites  as  they  may 
select,"  to  be  laid  out,  &c.  If  these  sections  had  been  thus 
brought  into  juxtaposition,  nobody  would  ever  have  denied  the 
right  to  subdivide  into  town  lots,  and  the  party  should  take  so 
many  as  his  improvements  were  situated  upon. 

But  all  these  provisions  are  the  law,  binding  upon  these  par- 
ties ;  and  the  appellees  as  settlers,  Avent  on  subject  to  them.  The 
Trustees  took  the  lands  with  the  power — nay,  the  obligation  im- 
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posed  upon  tliem — to  subdivide  into  city  lots.  The  settler  went 
on  with  the  knowledge  that  Trustees  must  subdivide.  .  He  expect- 
ed to  get  so  many  lots  as  his  improvements  covered,  and  no 
more.  If  Trustees  had  failed  to  subdivide  under  these  laws, 
and  had  allowed  a  man  to  take  40,  80,  or  160  acres  in  this  grow- 
ing city,  they  must  have  deserved  severe  censure. 

Can  all  these  acts  be  repealed  by  implication  ?  Can  a  man, 
by  going  on  a  lot  80  by  100  feet,  stop  the  progress  of  improve- 
ment, and  prevent  its  being  laid  out  into  city  lots  and  improved  ? 
Lands  enhanced  within  city  limits  are  not  subject  to  pre-emption 
or  purchase  for  farming  purposes  ;  so  it  has  always  been  held 
under  laws  of  United  States.  Land  Laws,  p.  160,  161,  &c.  Opin- 
ion of  Wirt,  Attorney  General. 

The  laying  out  of  this  quarter  section  is  either  legal  or  illegal. 
If  legal,  decree  must  be  reversed  ;  because  it  would  follow,  that  it 
must  be  sold  and  appraised  according  to  such  subdivision. 
"Lands  and  lots  shall  be  offered  for  sale  in  lots  and  legal  sub- 
divisions." If  it  be  sold  in  city  lots,  appellees  are  clearly  entitled 
only  to  such  of  them  as  their  improvements  are  upon.  But 
they  applied  to  purchase,  as  a  quarter  section.  Their  offer  to  ten- 
der was  as  such  ;  they  ask  a  decree  for  it  as  such.  They  never  ap- 
plied for  the  lots,  they  never  offered  to  tender  money  for  lots,  and 
they  do  not  ask  to  purchase  as  such.  There  has  never  been  any 
refusal  to  sell  it  in  lots  and  blocks.  If  this  plat  is  legal.  Trustees 
must  sell  in  lots  and  blocks  ;  and  then  comes  in  the  laAv  :  "The 
owner  of  the  improvements  shall  have  the  right  to  purchase  the 
lots" — what  lots?  The  lots  then  about  to  be  sold,  "on  which 
they  are  situated,  &c.,  at  an  appraisal."  This  right  was  granted 
by  Trustees,  by  allowing  a  part  of  the  blocks. 

Application  was  made  for  tender,  &c.,  and  prayer  of  bill  is 
for  quarter  section.  To  grant  this,  requires  the  plat  to  be  vacated. 
This  could  not  be  done  without  making  the  city  ai  party.  The 
fee  of  the  streets  has,  by  recording  plats,  been  vested  in  the  city. 
Canal  Trustees  v.  Haven,  11  III.  R.  If  the  subdivision  is  illegal , 
the  appraisal  is  illegal  and  void.  It  has  been  appraised  in  separate 
lots  and  blocks.  If  the  subdivision  is  illegal,  it  must  be  vacated. 
Court  cannot  do  this,  because  it  has  not  the  proper  parties  If 
vacated,  the  appraisal  is  void. 

Again.  The  Court  cannot  give  him  the  right  to  purchase  a 
quarter   section  by  virtue  of  improvements  made   on  two  blocks 
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into  "wliich  it  is  divided,  and  decree  it  to  be  sold  in  lots  and  blocks. 
It  must  be  sold  as  a  quarter  section.  To  decree  its  sale  in  lots 
and  blocks,  and  allow  him  to  purchase  as  a  quarter  section, 
would  be  an  inconsistency  and  an  absurdity. 

The  decree  is  therefore  2kfelode  se.  It  grants  the  right  to  pur- 
chase the  whole  quarter  section,  and  then  direct  the  sale  in  blocks. 
The  basis  of  the  decree  is  that  the  Trustees  could  not  legally 
subdivide,  and  then  legalizes  their  subdivision.  This  part  of 
the  decree  legalizing  the  subdivision,  is  erroneous.  Because  it 
is  inconsistent  with  the  prayer  of  the  bill,  and  is  a  fact  not 
alleged  in  the  bill,  and  not  in  issue  by  the  pleadings.  5  Gii- 
mati's  11.,  503.  "Relief  inconsis  tent  with  the  specific  relief 
prayed  for,  will  never  be  granted  under  a  general  prayer."  18 
John.  R.,  562.  Complainants  must  recover,  if  at  all,  on  the  alle- 
gations of  their  bill.  11  111.  R.,  660  ;  McKay  ?).  Bissett,  5  Gil- 
man,  503;  10  Wheaton,  181,  Here  the  allegation  was  :  That 
the  complainants  applied  to  purchase  quarter  section,  and  offered 
to  tender,  &c.,  for  quarter  section.  Not  to  buy  as  blocks,  &c.  If 
complainants  were  entitled  to  purchase  160,  80,  or  40  acres  on 
the  case  presented  in  the  bill,  then  the  appraisal  is  void,  and 
there  must  be  a  re-appraisement.  Same  directs  sale,  in  legal  sub- 
division ;  and  sale  must  not  be  for  less  than  appraisal  ;  conse- 
quently it  must  be  appraised  as  sold  :  otherwise  you  would  have 
to  split  up  arbitrarily  the  appraisal.  If  complainants  are  enti- 
tled to  purchase,  there  must  be  a  re-appraisal. 

R.  S.  Blackwell,  for  the  Appellants. 

The  merits  of  the  controversy  in  this  case  depend  upon  the 
construction  of  the  proviso  to  the  thirteenth  section  of  the  ace  of 
February  21st,  1843,  which  is  in  these  words  :  "Provided,  That  in 
all  cases  where  improvements  were  made  upon  the  said  canal 
lands  or  lots,  previous  to  the  first  day  of  February,  1843,  the 
owner  of  such  improvements  shall  be  entitled  to  purchase  the 
said  lands  or  lots,  on  which  said  improvements  are  situated,  at 
an  appraisement,  to  be  made  as  aforesaid,  without  reference  to 
said  improvements  ;"  and  the  second  section  of  the  act  of  March 
4,  1843,  limiting  the  operation  of  the  said  proviso,  to  improve- 
ments made  prior  to  Pecember  1,  1842. 

In  1842,  Stuart,  under  whom  the  appellees  claim  their  rights, 
entered  upon,  and  improved  apart  of  the  E.  frac.  of  the  S.  E. 
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frac.  qr.  sec.  21,  T.  39  N.,  R.  14  E.  of  tlie  4tli  principal  meridian. 
This  parcel  of  land  then  lay  within  the  corporate  limits  of  the 
city  of  Chicago,  and  was  laid  out  into  town  lots  by  the  Canal 
Commissioners,  on  January  2,  1837.  A  new  survey  and  plat 
was  made  by  the  present  Board  of  Trustees,  August  31,  1848, 
and  duly  recorded ;  by  which  plat  it  appears,  that  out-lots  3  and 
16  included  within  their  metes  and  bounds,  all  of  the  improve- 
ments made  by  Stewart  prior  to  December  1,  1842. 

The  appellees  insist  that  they  are  entitled  to  a  pre-emption,  or 
right  to  purchase  at  the  appraised  value,  the  whole  frac.  qr.  upon 
which  these  improvements  are  situated,  regardless  of  the  subdi- 
vision into  lots  and  blocks. 

This  construction  is  at  war  with  the  letter  and  spirit  of  the 
canal  laws,  and  against  the  policy  of  our  entire  system  of  legisla- 
tion upon  this  subject.  The  language  of  the  law  is  imperative, 
that  the  Canal  Commissioners  shall  lay  out  towns  upon  all  eligi- 
ble sites,  and  make  addition  to  such  towns  as  may  have  been 
already  laid  out  upon  the  canal  lands.  Canal  Acts,  10,  §7  ;  13, 
§7  ;  14,  §12  ;  20,  §33. 

And  by  a  special  provision,  the  canal  lands,  lying  in  and  near 
the  city  of  Chicago,  are  directed  to  be  laid  out  by  the  Commis- 
sioners into  town  lots.     Ibid.,  20,  §32  ;  25,  §6. 

The  parcel  of  land  in  controversy,  is  declared  by  law  to  be 
included  within  the  corporate  limits  of  the  city.  Laws  1836-7, 
p.  50,§1. 

The  present  Board  of  Trustees  possess  the  same  powers,  and 
are  required  to  perform  the  same  duties  conferred  and  enjoined 
upon  the  Canal  Commissioners  by  the  act  of  January  9,  1836, 
and  the  acts  amendatory  thereto.  Laws  1842-3,  p.  55-6,  §8. 
The  spirit  of  the  law  is  clearly  manifested  by  these  provisions. 
Canal  Acts,  9,  §7  ;  28,  §1  ;  40,  §2  ;  45,  §13. 

The  policy  of  the  laws,  as  collected  from  our  entire  system  of 
legislation  upon  the  subject,  is  equally  clear. 

These  lands  were  granted  by  the  U.  S.  to  Illinois,  to  aid  in 
the  completion  of  the  canal,  and  for  no  other  purpose.  Canal 
Acts,  3  and  4,  §1,  3=  The  canal  has  ever  been  regarded  as  a 
work  of  national  importance,  connecting  the  Lakes  and  Gulf  of 
Mexico.  The  donation  was  in  the  nature  of  a  trust  for  this  pur- 
pose, with  a  reversion  in  the  federal  government.  Therefore, 
all  legislation   tending  to  diminish  or  destroy  this  trust  fund, 
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ouglit  to  be  strictly  construed.  And  the  presumption  is  that 
the  legishxture  never  intended  her  bounty  to  actual  settlers  to  be 
construed  into  an  invitation  to  speculate  in  canal  lands,  No 
encouragement  has  ever  been  given  to  settlers  upon  these  lands, 
Canal  Act,  21,  §34,  and  numerous  laws  have  been  passed  from 
time  to  time,  prohibiting,  under  severe  penalties,  trespasses  and 
intrusion  of  every  kind  upon  the  canal  lands.  Laws  1836-7, 
p.  44.  When  permits  have  been  granted,  stringent  conditions 
have  been  annexed  to  them.  Laws  1836-7,  p.  45.  So  of  sales 
upon  a  credit.  Laws  1838-9,  p.  177,  §2.  Sales  limited  in  quan- 
tity to  3  town  lots,  or  a  -|  section  of  farming  lands.  Canal  Acts, 
36,  §14  ;  37,  §20.  Canal  Commissioners  prohibited  from  selling 
any  two  quarter  sections  adjoining  each  other.  Special  Session 
Laws,  1837,  p.  11,  §2.  Speculation  by  agents  of  the  State  for- 
bidden under  severe  penalties.  Canal  Acts,  22,  §39  ;  24,  §9. 
So  of  con^ibinations  to  procure  canal  lands  at  low  prices.  Canal 
Acts,  22,  §40. 

The  legislature  have  always  looked  to  the  increase  in  the  value 
of  canal  lands,  as  a  means  of  meeting  the  expenses  attendant 
upon  the  construction  of  the  canal.  Canal  Acts,  25,  §8  ;  28,  §2  ; 
29,  §5;  31,  §4. 

The  termini  of  the  canal  were  always  looked  to  by  the  legisla- 
ture with  a  jealous  eye,  and  speculation  guarded  against.  Canal 
Acts,  23,  §44  ;  Laws  1831,  p.  54-6.  §1,  10, 11  ;  Laws  1836-7, 
p.  64,  §38. 

These  various  provisions  of  the  canal  laws  establish  the  fact 
conclusively,  that  the  policy  of  our  legislation  has  ever  been  to 
prevent  trespasses  upon  the  canal  lands,  to  guard  against  specu- 
lations of  all  kinds  in  canal  property,  and  increase  the  canal 
fund  as  much  as  possible. 

When  Stewart  located  upon  the  parcel  of  land  in  controversy, 
there  was  no  law  in  force  allowing,  or  even  squinting  towards  a 
pre-emption,  and  to  say  that  he  entered  with  a  view  to  tho  pur- 
chase of  the  whole  tract  is  absurd.  He  was  a  trespasser  at  the 
time.  If  he  can  be  regarded  as  a  disseizor  of  the  State,  his  dis- 
seizin must  be  confined  to  his  actual  enclosure  and  improve- 
ments. But  there  is  uo  such  thing  as  a  disseizin  of  a  sovereign 
State. 

This  law  was  designed  to  give  to  the  bo7ia  fide  settler  upon 
canal  lands,  the  benefit  of  his  improvements,  by  permitting  him 
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to  purchase  at  the  appraised  value,  without  compelling  him  to 
run  the  gauntlet  at  a  public  sale.  Without  this  law,  his  improve- 
ments would  have  become  vested  in  the  State,  because  he  made 
them  at  his  peril,  with  a  full  knowledge  of  the  law.  A  construc- 
tion which  gives  to  the  settler  such  a  legal  subdivision  of  the 
land,  as  mav  be  covered  by  his  improvements,  is  all  that  ho  can 
demand.  The  general  principles  of  the  law  warrant  this  con- 
struction. The  proviso  operates  as  a  grant,  and  is  to  be  con- 
strued most  favorably  for  the  State,  as  in  all  other  public  grants. 

Again,  the  State  is  the  beneficial  owner  of  these  lands.  Canal 
Acts,  41,  preamble  and  §1  ;  50,  §1  ;  46,  §14,  16  ;  45,  §14  ;  47, 
§19  ;  People  v.  Nichols,  4  Gil.,  307.  She  has  conveyed  them  to 
the  appellants  in  trust.  The  great  object  of  this  trust,  on  the 
part  of  the  State,  was  to  secure  the  speedy  completion  of  the 
canal,  and  on  the  part  of  the  Trustees,  to  secure  for  the  bond- 
holders the  debt  due  them  by  the  State.  Canal  Acts,  41,  §1  and 
preamble.  And  for  the  purpose  of  enabling  the  Trustees  to  per- 
form their  trusts,  the  statute  provides  for  the  liberal  construction 
of  the  act  in  our  Courts,  and  to  supply  by  future  legislation  all 
defects  in  the  law.     Canal  Acts,  47,  §20. 

Under  such  circumstances,  good  faith  requires  that  a  latitudi- 
narian  construction  should  not  be  placed  upon  this  proviso,  by 
which  speculation  in  this  trust  fund  is  encouraged,  and  the  fund 
consequently  decreased.  The  proviso  operates  as  an  exception  to 
the  grant  of  the  canal  lands  to  the  Trustees,  and  must'  be  con- 
strued most  favorablv  to  the  grantees. 

«•  CD 

Again,  this  right  of  pre-emption  was  intended  as  a  bounty  to 
settlers  upon  canal  lands.  This  bounty,  it  cannot  be  supposed, 
was  designed  to  be  extended,  to  the  sacrifice  of  great  public  inter- 
ests. Wilcox  V.  Jackson,  13  Peters,  514  ;  People  v.  Canal  Com- 
missioners, 3  Scam.,  160. 

Lastly.  A  literal  interpretation  is  not  always  to  be  adhered 
to,  the  words  of  a  statute  may  be  enlarged  or  restained  to  effect 
the  intent  of  the  legislature.  Mason  v.  Rogers,  4  Litt,,  375  ; 
Dwarris,  728.  Upon  this  principle,  the  attorney  general,  and 
Courts  of  the  United  States,  have  by  construction,  restrained 
the  operation  of  the  pre-emption  laws  of  the  U.  S.,  in  cases  anal- 
ogous to  the  one  at  bar.  2  Land  Law  U.  S.,  45,  161,  1023-4  ; 
Clestard  v.  Pope,  12  Wheat. ,  586  ;  6  Peters'  Cond.  R. ,  654  ;  Rey- 
nolds t).  McArthur,  2  Peters,  426  ;Freytag  v.  Powell,  1  Whar- 
ton, 536. 

ILL. — REP. — xn. — 32. 
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The  conclusion  is  inevitable,  that  the  proviso  is  restrained  by 
the  power  of  the  Canal  Trustees  to  lay  off  the  land  in  contro- 
versy, into  town  lots,  that  Stuart  acquired  no  rights  until  this 
power  was  exercised  in  1848,  and  then  the  appellees,  claiming 
under  Stuart,  became  entitled  to  a  pre-emption  to  out-lots  3  and 
16,  being  all  of  the  tract  in  controversy  covered  by  their  im- 
provements. 

Thus  far,  upon  the  assumption  that  the  land  was  never  laid 
out  into  town  lots.  We  now  insist  that  there  was  a  subdivision 
and  plat  of  this  land,  made  by  the  Canal  Commissioners,  in  1837, 
which  is  valid,  though  not  recorded  until  1848,  by  which  it  was 
appropriated  and  set  apart  as  city  lots,  by  the  authority  of  the 
State.  The  law  requiring  a  record  of  the  plat  was  directory 
only.  Taylor  v.  Brown,  2  U.  S.  Cond.  R.,  235  ;  5  Cra.,  234  ; 
Dwarris'  Stat.,  715-16.  No  time  was  fixed  within  which  the 
plat  should  be  recorded.  The  record  of  it  in  1848  is  a  compli- 
ance with  the  law.  Hoge  «.  Currin,  3  Gratt.,  201  ;  Williams  v. 
Lumenberg,  21  Pick.,  82. 

If  the  object  of  the  law  was  to  give  notice,  then  the  law  is 
complied  with  in  this  case.  The  proceedings  of  the  Canal  Board 
were  required  by  law  to  be  recorded.  To  these  records  Stuart 
had  a  right  of  access  and  inspection.  Canal  Acts,  17,  §11  ;  20, 
§26;  23,  §42-3. 

Bailejf's  Map  of  Chicago  was  then  notorious,  on  which  this 
Addition  to  Chicago  could  be  seen.  The  monuments  upon  the 
land  were  open  and  visible.  They  were  pointed  out  to  Stuart 
by  Wilder.  And  the  land  lay  within  the  limits  of  Chicago. 
These  facts  are  sufiicient  to  charge  Stuart  with  notice  of  the  sur- 
vey and  plat. 

Again,  Stuart  was  a  trespasser,  and  not  entitled  to  notice.  8 
S.  &  M. ,  268.  Besides  this,  recording  laws  are  made  for  the  pro- 
tection of  purchasers  from  the  same  grantor,  and  have  nothing 
to  do  with  the  extent  of  a  grant  between  the  grantor  and 
grantee.  This  law  is  not  like  the  general  recording  laws  of  the 
State,  it  does  not  say  that  recording  shall  be  notice,  nor  does  it 
declare  the  plat  void  against  subsequent  purchasers  unless 
recorded  within  a  limited  time.  The  rule  is  that  the  record  is 
not  notice  unless  declared  so  by  law.  Baker  v.  Washington,  5 
Stew.  &  For.,  142  ;  Tatum  v.  Young,  1  Porter,  298. 

Again,  the  survey  and  plat  binds  the  State,  like  an  unrecorded 
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deed.  Strong  v.  Darling,  9  Ohio,  201.  And  amounts  to  a  ded- 
ication of  the  streets  to  the  public.  Morris  v.  Bowers,  Wright, 
749.  And  no  subsequent  disposition  of  the  property  by  the 
State  can  affect  the  rights  of  the  public  in  the  streets  thus  dedi- 
cated. 18  Ohio,  250.  User  of  the  streets  not  necessary  to  ren- 
der the  dedication  valid.     Rowan  v.  Portland,  8  B.  Mon.,  250. 

The  city  of  Chicago  being  interested  to  the  extent  of  her  inter- 
est in  the  streets,  ought  to  have  been  made  a  party  to  this  suit. 
Dummer  v.  Deer,  1  Spencer,  86  ;  Watertown'C.  Cowen,  4  Paige, 
510. 

The  pre-emption  right  in  this  case  is  not  assignable,  it  is  con- 
trary to  the  rules  of  the  common  law,  and  against  the  policy  of 
our  statute,  which  was  intended  as  a  bounty  for  the  actual  settler. 

N.  H.  Purple,  for  Appellants. 

S.  A.  Douglas  and  Judd  &  Wilson,  for  Appellees. 

Trumbull,  J.  The  appellee,  who  was  complainant  in  the 
court  below,  claims  the  right,  as  the  assignee  of  the  original  set- 
tler, to  purchase  at  the  appraisment,  a  quarter  section  of  canal 
land,  situate  within  the  corporate  limits  of  the  city  of  Chicago. 
His  right  to  make  the  purchase  depends  upon  a  proper  construc- 
tion of  the  legislation  of  this  State,  in  reference  to  the  Illinois 
and  Michigan  Canal,  and  the  lands  granted  to  the  State,  to  aid 
in  its  construction.  The  grant  of  land  equal  to  one  half  of  five 
sections  in  width,  on  each  side  of  the  canal,  was  made  by  act  of 
Congress,  of  March  2,  1827.  In  1829,  the  State  of  Illinois  crea- 
ted "The  Board  of  Commissioners  of  the  Illinois  and  Michigan 
Canal,"  and  took  steps  for  the  construction  of  the  work,  which 
was  prosecuted  by  the  State,  at  an  expense  of  several  millions  of 
dollars,  till  February  21,  1843,  when  the  work  still  being  in  an 
unfinished  condition,  an  act  was  passed  for  the  purpose  of  pro- 
curing a  fund  for  its  completion,  whereby  the  canal  and  canal 
lands  were  placed  in  the  hands  of  trustees. 

Between  the  time  when  the  Board  of  Commissioners  of  the 
Illinois  and  Michigan  Canal  was  established,  and  1843,  various 
acts  were  passed  in  reference  to  the  canal  lands  and  the  sale  of 
the  same,  some  of  which  it  becomes  necessary  to  notice. 

The  act  of  January  22, 1829,  made  it  the  duty  of  the  Comrais- 
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sioners  to   give  notice,  and   sell  the  canal  land,  in  half  quarter 
sections,  quarter  or  fractional    sections  and   also  gave  them  au- 
thority to  lay  off  into  town  lots,   such  parts  of  said  lands,  as  they 
might  think  proper,  and  to  sell  the  same. 

The  seventh  section  of  the  act  of  February  15,  1831,  author- 
ized the  commissioners  to  sell  canal  lands  in  tracts  of  forty  acres, 
or  to  subdivide  and  sell  them  in  smaller  quantities,  as  they  might 
deem  most  profitable  to  the  canal  fund. 

The  thirty-second  section  of  the  act  of  January  9,  1836,  is  as 
follows  :  "The  commissioners  shall  examine  the  whole  canal 
route,  and  select  such  places  thereon  as  may  be  eligible  for  town 
sites,  and  cause  the  same  to  be  laid  off  into  town  lots,  and  they 
shall  cause  the  canal  lands,  in  or  near  Chicago,  suitable  therefor, 
to  be  laid  off  into  town  lots.  Sections  thirty-three,  and  four  of  the 
same  act  authorize  the  sale  of  lots,  and  annexed  to  the  thirty- 
fourth  section  is  this  provision  :  "  Provided,  that  all  persons  who 
may  have  made  improvements  upon  any  of  the  lots  authorized 
to  be  sold,  shall  be  permitted  to  remove  such  improvement,  at 
any  time  before  the  day  fixed  for  the  sale  of  any  such  improved 
lots,  being  responsible  for  all  unnecessary  damage  done  or  suf- 
fered by  said  removal." 

Section  seven,  of  the  act  of  March  2,  1837,  provides  for  lay- 
ing out  towns,  and  for  certifying  and  recording  town  plats. 

Section  one,  of  the  act  of  July  21,  1837,  authorizes  Commis- 
sioners to  subdivide  and  sell  a  portion  of  the  canal  lands  in  tracts 
of  not  less  than  forty  nor  more  than  eighty   acres. 

The  act  of  March  4,  1837,  provides  for  giving  permits  to  all 
persons  residing  upon,  or  cultivating  canal  lands  to  remain  upon 
or  to  continue  to  cultivate  the  same,  upon  certain  conditions  ;  one 
of  which  is,  that  the  occupant  shall  surrender  the  possession  of 
the  lands  described  in  the  permit,  to  the  agent  of  the  State,  to- 
gether with  all  improvements  thereon,  whenever  said  lands  shall 
be  advertised  for  sale. 

The  act  of  February  26,  1839,  imposes  penalties  upon  such 
persons  as  occupy  or  cultivate  canal  lands,  except  under  permits, 
after  receiving  notice,  which  the  agents  of  the  State  are  required 
to  give.  This,  and  the  proceeding  act,  also  imposes  penalties  for 
trespassers  upon  canal  lands. 
■    The  second  section  of  the  act  of   February  1,  1840,  requires 
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the  Commissioners,  in  the  sale  of  timber  land,  to  divide  it  into 
small  lots,  not  to  exceed  forty  acres  in  one  lot. 

It  is  manifest  from  the  foregoing  acts  of  the  legislature,  that 
the  Commissioners  of  the  Illinois  and  Michigan  Canal,  were  au- 
thorized in  their  discretion,  to  lay  out  town  lots  and  make  sale 
of  town  lots,  or  to  subdivide  and  sell  canal  lands  in  tracts  of  forty 
acres  or  less  ;  and  it  was  made  their  duty,  by  the  act  of  1836,  to 
cause  the  lands,  in  or  near  Chicago,  suitable  therefor,  to  belaid 
off  into  town  lots.  Thus  the  law  stood  at  the  time  of  the  passage 
of  the  act  of  February  21,  1843,  providing  for  placing  the  canal 
and  canal  lands  in  the  hands  of  trustees.  The  eighth  section  of 
that  act  declares  that,  "The  said  Board  of  Trustees  of  the  Illi- 
nois and  Michigan  Canal,  when  duly  appointed  and  elected  as 
aforesaid,  shall  apportion  their  respective  duties  among  them- 
selves, and  so  far  as  is  not  incompatible  with  this  act,  shall  pos- 
sess all  the  powers  and  perform  all  the  duties  conferred  upon  the 
Board  of  Commissioners  of  the  Illinois  and  Michigan  Canal,  by  the 
act  entitled,  '  An  act  for  the  construction  of  the  Illinois  and 
Michigan  Canal,'  approved  January  ninth,  eighteen  hundred  and 
thirty-six,  and  the  acts  supplementary  and  amendatory  thereto." 

It  is  provided  by  the  thirtieth  section  of  the  same  act,  that 
"none  of  the  lots,  lands  or  water  powers,  so  granted  to  the  said 
Trustees,  shall  be  sold,  until  three  months  after  the  completion  of 
said  canal ;  the  said  lots,  lands  and  water  powers  shall  then  be 
offered  for  sale  by  the  said  Trustees  at  public  auction,  in  lots  and 
legal  subdivisions  once  or  oftener  in  each  year  for  the  four  succes- 
sive years,  said  sales  to  be  made  for  cash,  or  on  a  credit  in  the 
manner  prescribed  in  the  act  of  the  ninth  of  January,  eighteen 
hundred  and  thirty-six.  The  said  lands,  lots  and  water  power, 
before  they  are  offered  for  sale,  as  aforesaid,  shall  be  appraised 
by  three  disinterested  persons,  to  be  appointed  by  the  judge  of 
the  Circuit  Court,  in  which  said  lands,  lots,  and  water  power  are 
situated,  who  shall  take  an  oath,  faithfully  and  impartially  to 
discharge  the  duty  of  appraisers.  Said  lands,  lots,  and  water 
power,  when  so  appraised,  shall  not  be  sold  for  less  than  the  ap- 
praisement." 

Annexed  to  said  section,  is  the  following  proviso;  "  That  in 
all  cases  where  improvements  were  made  upon  the  said  canal  lands , 
or  lots,  previous  to  the  first  day  of  February,  eighteen  hundred  and 
forty-three,  the  owner  of  such  improvement  shall  be  entitled  to  pur- 
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chase  the  said  lands  or  lots,  in  which  said  improvements  arc  situated 
at  an  appraisement  to  be  made,  as  aforesaid,  without  reference  to 
said  improvements."  A  subsequent  act,  passed  March  4, 1843, 
limits  the  foregoing  proviso,  to  improvements  made  previous  to  the 
first  day  of  December,  1842. 

The  record  shows,  that  one  James  H.  Scott,  previous  to  De- 
cember, eighteen  hundred  and  forty- two,  made  an  improvement 
upon  the  land  in  controversy,,  the  N.  W.  qr.  sec.  21,  T.  39,  N. 
R.  14,  E.  of  third  P.  M. ,  by  enclosing  and  cultivating  some  tAventy 
acres,  situated  in  the  north-east  quarter  of  said  quarter  section  ; 
that  the  complainant,  at  the  time  of  filing  his  bill,  was  the  owner 
of  said  improvement  ;  that  the  defendants,  on  the  thirty-first  day 
of  August,  eighteen  hundred  and  forty-eight,  caused  said  quarter 
section,  (the  same  being  canal  land,  and  situate  within  the  cor- 
porate limits  of  the  City  of  Chicago,  as  the  same  are  defined  by 
the  act  of  March  4,  1837,  incorporating  Baid  city ;)  to  be  subdi- 
vided into  lots  and  blocks,  and  a  plat  thereof  to  be  made,  which 
was  duly  certified,  acknowledged,  and  filed  for  record,  on  the 
31st  of  August,  1848  ;  that  the  canal  vfas  completed  in  May, 
1848,  and  that  the  defendants,  after  having  caused  said  quarter 
section  to  be  appraised,  according  to  the  subdivision  thereof,  had 
advertised  the  same  for  sale,  when  the  complainant  offered  to 
tender  the  money,  and  do  all  the  acts  necessary  to  complete  his 
purchase,  to  the  entire  quarter  section  at  the  appraisement  ; 
which  defendant,  waiving  the  tender,  would  not  allow  ;  but  ad- 
mitted his  right  of  pre-emption  to  that  part  of  the  quarter  section, 
designated  upon  their  plat,  as  blocks  fifty-seven  and  fifty-eight, 
within  which  were  embraced  all  the  improvements  made  by 
Scott,  prior  to  December,  1842. 

The  Trustees,  under  the  act  of  February  21, 1843,  so  far  as  re- 
lated lo  the  laying  out  of  towns,  possessed  all  the  powers  confer- 
red upon  the  Board  of  Commissioners  of  the  Illinois  and  Michigan 
Canal,  by  the  act  of  January  ninth,  eighteen  hundred  and  thirty- 
six  ;  and  the  thirty-second  section  of  that  act,  expressly  required 
the  Commissioners  to  cause  the  canal  lands,  in  or  near  Chicago 
suitable  therefor,  to  be  laid  off  into  town  lots.  The  tract  of  land 
in  question  was  situate  near  Chicago  at  that  time,  and,  as  we 
have  already  seen,  was  incorporated  into  the  city,  by  the  act 
of  the  fourth  of  March  following.  That  it  was  suitable  for 
town  lots,  there  can  be  no  question,  and  it  therefore    became 
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the  duty   of  the  Canal  Trustees,    to   lay  it  out  previous  to  the 
sale,  unless  there  was    something   in   the  act  of   1843,    to  re- 
strain them    for  so  doing.       Such    the    complainant  insists   was 
the  case  ;  that  immediately  upon  the  passage  of  the  law  granting 
the  right  of  pre-emption,   Scott  became  vested  with  the  absolute 
right  to  purchase  at  the  appraisement,  the  entire  quarter  section, 
upon  which  his    improvement  was  situated,    and  that  the  Canal 
Trustees  possessed  no  power  after  that  time,  to  subdivide  it.     If 
the  principle  contended  for  be  correct,  we  see  no  reason  for  lim- 
iting the   pre-emption  to  a  quarter   section,  for  with  the  same 
propriety  it  might  be  extended  to  a  half  or  even  a  whole  section. 
It  will  be  observed,  that  the  act  allowing  the  pre-emption,  unlike 
most  of  the  acts  of  Congress  in  this  respect,  does  not  define  its 
extent.    The  statute    authorizes  the  owner  to  purchase  the  lands 
upon  Avhich  his   improvements  are  situated,  without  determining 
the  number  of  acres.     Literally,  therefore,  he  would  be  confined 
to  the  boundaries  of  his  improvements,  but  such,  doubtless,  was 
not  the  legislative  intention.     It  could  never  have  been  the   de- 
sign,  in  allowing  the  owner   of  improvements  to  purchase  the 
lands  on  which   they  were  situated,   to  change  or  affect  in   any 
manner  the  general   system  of   rectangular  surveys,  adopted  in 
the  subdivision  of  the  public  lands.     The  Trustees  were  required 
by  the  act  to  sell  in  lots  and  legal  subdivisions,  and  as  a  vendee 
can   only  purchase  in  the  manner  which  his  vendor  is  authorized 
to  sell,  it  follows  that  purchasers  of  canal  lands,  whether  by  vir- 
tue of  pre-emptions  or  at  public  sales,  can  only  purchase  in  lots 
and  legal  subdivisions.     What,  then,  is  a  legal  subdivision,  such 
as  the  Trustees  are  authorized  to  sell  ?    It  has  been  argued  that 
resort  must  be  had  to  the  legislation  and  practice  of  the  general 
government,  in  reference  to  the  public  lands,  to  determine   this 
question.     Grant  it,  and  what   follows  ?     The  acts  of  Congress 
provide  for  the  subdivision   of  the  public  lands  into  half  quarter, 
and  quarter  quarter  sections,  and  expressly  authorize  sales  to  be 
made  in  subdivisions  of  forty  and  eighty  acres.     Pai't  1,  Public 
Lands  Laws,  &c.,  323,  493  ;  ibid,  Part  2,  561.     The  argument 
that  nothing  is  a  legal  subdivision,  except  what  has  been  run  off 
and  marked  upon  the  ground  as  such,  in  making  the  public  sur- 
veys, proves  too  much;  for  if  it  be  sound,  then  a  quarter  section 
is  not  a  legal  subdivision,  it  not  being  the  practice,  in  surveying 
the  public  lands,  to   run   round  and  mark  upon  the  ground  the 
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boundaries  of  any   subdivisions  less  than  whole  sections.       Mc- 
Glintock  'G.  Rogers,  11  Illinois,  295. 

A  forty  acre  tract,  or  a  quarter  quarter  section,  is  a  subdivision 
of  land  recognized  by  act  of  Congress,  and  is,  therefore,  just  as 
much  a  legal  subdivision  as  a  quarter  section,  or  any  other  subdi- 
vision known  to  the  law.  The  right  of  the  Trustees  to  offer  the 
canal  lands  for  sale  in  quarter  quarter,  half  quarter,  or  quarter 
sectiolis,  as  they  shall  deem  best  for  the  interests  of  the  canal 
fund  is  beyond  dispute  ;  and  the  right  of  pre-emption,  as  has 
been  already  shown,  must  be  limited  to  the  lands  on  which  the 
improvements  are  situated,  as  the  trustees  are  authorized  to 
bring  the  same  into  market.  If,  therefore,  the  trustees  think 
proper  to  offer  the  canal  lands  for  sale,  in  tracts  of  forty  acres, 
and  one  such  subdivision,  as  in  this  case,  embraces  all  the  im- 
provements put  upon  the  land,  prior  to  December,  1842,  the 
owner  thereof,  would  be  confined  in  his  right  of  pre-emption  to 
the  quarter  quarter  section,  embracing  his  improvements,  while, 
if  the  lands  had  been  offered  for  sale  in  tracts  of  one  hundred 
and^  sixty  acres,  his  right  of  pre-emption  would  have  extended 
to  the  whole  quarter  section.  The  record,  in  this  case,  does  not 
show  that  the  trustees  were  offering  or  about  to  sell  the  whole 
quarter  section  together,  and  unless  such  were  ihe  fact,  the  com- 
plainant would  have  no  right  to  purchase  the  entire  quarter,  at 
the  appraisement. 

The  main  ground,  however,  upon  which  we  base  our  decision 
is  this,  that  the  right  of  the  Trustees  to  subdivide  lands,  and  lay 
out  town  lots,  was  not  intended  to  be  abridged,  or  in  any  man- 
ner affected,  by  the  proviso  to  the  thirteenth  section  of  the  act 
of  February  21,  1843.  Although  the  legislature,  by  that  act, 
provided  for  surrendering  the  canal  and  canal  lands  to  trustees, 
yet  it  was  for  the  express  purpose  of  providing  a  fund  for  the 
completion  of  the  canal,  and  upon  certain  conditions,  one  of 
which  was,  that  the  canal,  and  the  lands  remaining  unsold,  should 
revert  to  the  State,  whenever  the  canal  debt  should  be  paid.  It 
was  always  the  policy  of  the  State,  in  disposing  of  the  canal 
lands,  to  adopt  such  a  course  as  would  be  most  likely  to  benefit 
the  canal  fund.  Hence  the  authority  given  to  the  Commission- 
ers, from  time  to  time,  to  subdivide  the  lands  and  lay  out  towns 
as  they  should  consider  would  best  promote  the  interest  of  that 
fund. 


JUNE  TERM,   1851.  505 


Trustees  v.  Brainard, 


This  power,  as  Ave  have  already  seen,  unless  repealed  by  the 
proviso  in  favor  of  the  owners  of  improvements,  was  continued  to 
the  Trustees. 

Did  the  legislature  intend  by  that  proviso  to  repeal  it  ?  What 
claim  had  the  owners  of  these  improvements  to  legislative  favor  ? 
None  certainly.  If  the  improvements  were  made  under  permits, 
then  it  was  with  the  express  understanding  that  the  possession, 
together  with  all  improvements,  should  be  surrendered  to  the 
State,  whenever  the  lands  should  be  advertised  for  sale,  if  made 
by  trespassers  in  violation  of  the  laws  of  the  State,  their  owner 
would  be  entitled  to  still  less  favor.  In  no  point  of  view,  had 
they  any  just  claims  upon  the  legislature,  and  the  bestowal  of 
the  right  of  pre-emption  upon  such  persons  was  purely  a  bounty, 
which  they  had  no  right  to  expect,  and  for  which  they  paid  no 
consideration  whatever. 

The  object  of  the  law  was,  to  give  to  the  owners  the  benefit  of 
improvements  they  had  made  previous  to  a  certain  day.  The 
lands  and  lots  were  to  be  appraised,  at  what  it  is  to  be  presumed 
was  their  true  value,  without  regard  to  the  improvements,  and 
by  taking  them  at  the  appraisement,  the  owner  secured  the  ben- 
efit of  what  he  had  done  upon  the  land,  without  being  subjected 
to  the  competition  of  a  public  sale,  and  this  was  all  that  the  legis- 
lature could  have  intended  to  bestow.  The  granting  of  this  pri- 
vilege was  never  designed  to  deprive  the  Trustees  of  the  power 
to  lay  off  the  canal  lands,  within  the  city  of  Chicago,  into  town 
lots,  nor  to  interfere  with  the  general  policy  of  the  State,  in  refer- 
ence to  the  sale  of  said  lands.  It  is  not  to  be  presumed,  that  the 
legislature  would  deprive  the  canal  fund  of  the  benefit  to  arise 
from  laying  off,  and  selling  in  town  lots,  a  quarter  section  of 
land  lying  within  the  city  of  Chicago,  for  the  purpose  of  bestow- 
ing a  gratuity  upon  one  who  had  no  claim  to  favor,  and  that  too, 
at  the  expense  of  a  fund,  which  it  had  ever  been  the  policy  of  the 
State  to  guard  with  peculiar  care.  To  give  such  a  construction 
to  the  act  of  1843,  would  be  to  allow  an  incidental  matter,  a  mere 
gratuity,  to  control,  not  only  the  principal  thing  had  in  veiw, 
but  also  the  general.policy  of  the  law.  The  permission  to  pur- 
chase lands  and  lots  at  the  appraisement,  was  manifestly  intended 
as  a  privilege,  to  be  exercised  in  subordination  to  the  general  law 
in  reference  to  the  subdivision  of  lands  and  bringing  them  into 
market. 
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Such  has  always  been  the  construction  put  upon  acts  of  Con- 
gress granting  pre-emptions,  by  the  officers  of  the  general  gov- 
ernment. The  attorney  general,  upon  being  consulted  as  to  what 
effect  a  pre-emption  right  had  upon  the  surveys  of  the  public 
lands,  replied  :  "  I  am  of  opinion,  that  the  survey  should  be  made 
in  conformity  to  the  general  system  established  by  law,  and  by 
the  instructions  of  the  department,  without  any  reference  what- 
ever to  the  existence  of  a  pre-emption  law,  or  to  the  fact  that 
rights  have  been,  claimed  and  established  under  it."  Public  Land 
Laws,  opinions,  &c.,  part  2, 138.  Li  a  letter  from  the  treasury 
department,  upon  the  same  subject,  it  is  said  :  "  If  the  party  does 
not  choose  to  purchase  the  tract,  because  the  lines  do  not  suit 
his  convenience,  he  has  not  the  most  distant  right  to  complain, 
since  he  knew  when  he  made  his  settlement,  that  the  land  Avould 
be  surveyed  into  sections,  by  north  and  south,  and  east  and  west 
lines,  and  that  nothing  was  promised  to  him.  The  law  has  now 
granted  to  him  what  the  laws  of  the  United  States  have  granted 
no  where  else,  viz  :  a  preference  to  purchase  either  a  quarter, 
half,  or  entire  section,  including  his  improvement ;  and  the  law 
is  represented  as  impracticable  or  unjust,  because  it  does  not  per- 
mit the  party,  to  whom  that  privilege  is  granted,  to  select  in  a 
particular  manner,  the  land  he  would  prefer,  and  because  it  does 
not  set  aside,  for  his  sake,  the  general  system  of  surveying." 
Ibid,  694. 

This  language  is  peculiarly  applicable  to  the  present  case.  The 
State  of  Illinois,  by  the  act  of  1843,  granted  to  the  owners  of 
improvements  on  canal  lands,  what  she  had  never  granted  before. 
When  Scott  made  his  improvement,  he  knew  that  nothing  was 
promised  him,  and  that  the  quarter  section  upon  which  he  made 
it,  was  within  the  city  of  Chicago,  and  that  the  law  required  it 
should  be  laid  off  into  town  lots,  if  suitable  therefor.  He  has 
not  therefore  the  least  right  to  complain. 

It  has  been  urged  as  a  reason,  why  the  Trustees  had  not  the 
power  to  subdivide  the  land  in  question  into  town  lots  ;  that  the 
existence  of  such  a  power  would  place  every  pre-emptor  at  the 
mercy  of  the  Trustees,  as  by  laying  out  a  town,  and  dedicating 
the  land  upon  which  his  improvements  were  situated,  to  some 
public  purpose,  they  would  totally  destroy  his  right  to  purchase. 
It  is  a  sufficient  answer  to  this  argument,  to  say  that  the  record 
presents  no  such  case  ;  and  it  will  be  time  enough  to  determine 
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whether  the  Trustees  can  be  restrained  in  the  exercise  of  their 
powers,  when  they  attempt  to  abuse  them.  But  the  fact  that  a 
power  may  be  abused,  is  no  argument  to  prove  its  non-existence  ; 
if  it  were,  it  would  not  be  difficult  to  prove,  that  the  Trustees 
have  not  the  power  to  lay  out  a  town  in  any  instance  ;  for  if  the 
power  exists,  it  may  be  said  that  it  may  be  abused  by  dedicating 
to  the  public  for  streets  and  squares,  nine-tenths  of  all  the  lands 
thus  laid  out,  and  yet,  who  ever  doubted  the  power  of  the  Trus- 
tees to  lay  out  towns,  at  suitable  points,  along  the  route  of  the 
canal. 

The  act  of  1843,  did  not  confer  upon  Scott  a  right  of  pre-emp- 
tion to  a. section,  a  quarter  section,  or  any  other  definite  quantity 
of  land  ;  nor  did  it  give  him  an  immediate  right  to  purchase. 
He  was  compelled  to  waii,  till  the  Canal  Trustees  should  pro- 
ceed under  the  law,  to  have  the  lands,  or  such  of  them  as  they 
should  think  proper,  subdivided,  appraised,  and  brought  into 
market. 

Keeping  in  view  the  fact,  that  the  act  of  January  9,  1836,  re- 
quiring the  canal  lands,  in  and  near  Chicago,  to  be  laid  off  into 
town  lots,  if  suitable  therefor,  is  as  much  part  of  the  act  of  Feb- 
ruary 21,  1843,  as  if  therein  incorporated,  and  this  whole  case 
may  be  briefly  stated  thus  :  The  State  had  undertaken  a  great 
public  work,  and  found  herself  without  the  immediate  means  to 
accomplish  it ;  for  the  purpose  of  raising  those  means  and  secur- 
ing an  early  completion  of  the  work,  she  surrenders  to  trustees, 
a  vast  amount  of  lands  and  other  property,  upon  certain  condi- 
tions, one  of  which  is,  that  they  will  lay  off  into  town  lots,  the 
tract  of  land  in  question,  for  it  is  shown  to  be  in  Chicago,  and 
suitable  for  town  lots  ;  another  is,  that  the  lands,  lots  and  water 
powers,  surrendered  to  them,  shall,  withm  a  certain  time,  be  ex- 
posed to  public  sale,  in  lots  and  legal  subdivisions  ;  and  a  third, 
jihat  the  owners  of  improvements  made  upon  canal  lands  or  lots 
prior  to  December  1,  1842,  shall  have  the  privilege  of  purchasing 
the  lands  or  lots  on  which  they  are  situated  at  an  appraisement 
made  without  reference  to  such  improvements.  The  term  lands 
and  lots,  by  itself,  is  indefinite,  but  when  viewed  in  connection 
with  the  other  conditions  of  the  trust,  its  meaning  is  obvious. 

The  pre-emptor  cannot  purchase  till  the  trustees  are  authori- 
zed to  sell,  and  before  proceeding  to  sell,  it  is  made  their  duty  to 
subdivide  the  land  in  question,  into  town  lots,  and    cause  them  to 
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be  appraised,  then,  and  not  before,  the  pre-emptor  has  the  privi- 
lege of  purchasing  such  lots  as  embrace  his  improvements,  at  the 
appraisement.  He  cannot  purchase  the  entire  quarter  section, 
as  land,  because  the  exercise  of  such  a  privilege  would  be  incon- 
sistent with  those  conditions  of  the  trust  which  require  it  to  be 
subdivided  and  sold  in  lots,  and  it  is  the  duty  of  the  Court,  if 
practicable,  so  to  construe  the  whole  law,  that  all  its  provisions 
may  have  effect. 

In  our  opinion,  the  subdivision  of  the  land,  in  controversy, 
made  by  the  Board  of  Trustees,  on  the  31st  of  August,  1848,  was 
legal,  and  it  follows  as  a  consequence,  that  the  complainant's  right 
of  pre-emption  extends  only  to  the  lots  as  they  have  been  laid 
out,  which  embrace  the  improvements  made  by  Scott,  prior  to 
December,  1842.  The  record  shows  that  his  right  to  this  extent, 
was  admitted  by  the  trustees  ;  possibly,  therefore,  there  may  be 
no  absolute  necessity  for  passing  upon  the  other  questions  pre- 
sented by  the  record,  but,  as  they  have  been  fully  argued,  and 
the  whole  matter  is  now  before  the  Court,  it  may  save  future 
litigation  to  express  ah  opinion  upon  some  of  them,  and  make  a 
final  disposition  of  the  case. 

It  is  made  a  question  in  the  case,  whether  Scott  entered  upon 
the  land  in  question,  under  the  authority  of  a  permit,  or  as  a 
trespasser  without  authority.  In  our  view,  it  is  immaterial  in 
which  capacity  he  entered.  The  law  is  sufficiently  comprehen- 
sive in  its  terms,  to  embrace  all  classes  of  persons  who  made 
improvements  previous  to  the  time  limited  by  the  act ;  and  it  is 
unreasonable  to  suppose,  that  the  legislature  could  have  intended 
to  bestow  the  right  of  pre-emption  upon  those  who  had  made 
improvements  in  violation  of  law,  and  withhold  the  same  privi- 
lege from  those  whose  improvements  were  made  under  its  sanc- 
tion. 

It  has  also  been  insisted,  that  the  right  to  purchase  at  the  ap- 
praisement, is  a  personal  privilege,  of  which  the  owner  of  the 
improvements,  at  the  date  of  the  act,  can  alone  avail  himself. 
The  language  of  the  statute  is  general,  and  not  confined  to  the 
owner  at  any  particular  time  ;  and  for  the  same  reason  that  the 
words,  "  lands  and  lots,  "  have  been  construed  to  mean  the  lands 
and  lots  as  subdivided  at  the  time  of  the  sale,  the  word  "  owner  " 
must  be  understood  to  refer  to  the  owner  at  that  time.  The  act 
of  March  4,  1843,  was  not  designed  to  limit  the  right  of  pre-emp- 
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tion  to  a  different  class  of  persons,  but  simply  to  abridge  tbetime 
witbin  \ybich  tbe  improvements  must  bave  been  made.  If,  as 
complainant  insists,  tbe  rigbt  of  pre-emption  to  lands  and  lots,  as 
subdivided  at  tbe  passage  of  tbe  act  of  1843,  became  absolutely 
fixed  and  vested  by  tbat  act,  it  Avould  follow  tbat  tbe  rigbt  would 
also  be  fixed  and  vested  in  tbe  tben  owner,  and  as  tbe  law  makes 
no  provision  for  its  transfer,  be  alone  could  avail  bimself  of  its 
benefits.  We  bave,  bowever,  given  a  different  construction  to 
tbe  laws,  and  are  disposed  to  bold,  tbat  tbe  owner  of  tbe  improve- 
ments, at  tbe  time  tbe  lands  are  brougbt  into  market,  bas  tbe 
rigbt  to  make  tbe  purcbase.  Some  otber  questions,  of  minor 
importance,  were  raised  on  tbe  argument,  wbicb  it  is  not  deemed 
necessary  to  notice  particularly. 

Tbe  decree  of  tbe  Cook  County  Court  of  Common  Picas  will 
be  set  aside,  and  a  decree  entered  in  tbis  Court,  allowing  tbe 
complainant  to  purcbase  at  tbe  appraisement,  all  of  tbe  lots  in- 
cluded in  blocks  number  fifty-seven,  and  fifty-eigbt,  as  tbe  same 
bave  been  laid  off  by  said  trustees,  it  appearing,  from  tbe  record, 
tbat  tbe  improvements  made  by  Scott,  previous  to  December, 
1842,  extended  upon  some  part  of  all  of  said  lots  ;  but  as  it  was 
complainant's  own  fault,  tbat  be  did  not  make  tbe  purcbase  in 
September,  1848,  and  as  tbe  credit  allowed  upon  sales  made  at 
tbat  time,  will  expire  on  tbe  first  of  September  next ;  the  com- 
plainant will  now  bo  required  to  pay  to  said  Trustees  the  full 
amount  of  appraisement  of  said  lots,  on  or  before  tbe  first 
day  of  September,  1851,  and  upon  the  receipt  of  tbe  money,  tbe 
Trustees  will  be  required  to  execute  to  the  complainant,  a  con- 
veyance for  the  same.  In  case  of  a  failure  to  pay  for  said  lots 
witbin  the  time  limited,  the  complainant  will  be  for  ever  after- 
wards, barred  of  bis  right  of  pre-emption  to  said  lots. 

As  tbe  record  does  not  show  the  appellants  to  bave  been  at  all 
in  fault,  tbe  appellee  will  be  required  to  pay  tbe  costs  both  in  tbis 
Court  and  tbe  Court   below. 

Decree   reversed. 

Caton,  J.,  dissenting.  In  stating  my  views  of  tbis  case,  it 
is  only  necessary  that  I  should  examine  the  single  question,  upon 
wbicb  I  disagree  with  tbe  conclusions  at  wbicb  a  majority  of 
tbe  Court  bave  arrived.  Tbis  question  involves  the  right  of  the 
Canal  Trustees,  by  laying  off  tbe  premises  in  controversy  into 
town  lots,  to  diminish  tbe  quantity  of  land   to   which   tbe  com- 
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plainant  would  otherwise  be  entitled.  The  rights  of  both  par- 
ties arc  derived  under  and  depend  upon,  the  canal  law  o£  Feb- 
ruary, 1843,  and  the  acts  supplemental  thereto.  Under  these 
laws,  the  legal  title  to  the  canal  and  canal  lands  was  conveyed 
to  the  trustees,  in  trust,  for  the  purpose  of  raising  money  and 
completing  the  canal,  and  for  the  payment  of  certain  debts  due 
from  the  State,  after  which  the  remaining  property  is  to  revert 
to  the  State. 

I  maintain,  first,  that  the  Trustees  are  to  be  considered  pur- 
chasers, of  this  land  under  the  law  of  1848,  which  is  to  be  con- 
sidered a  contract  between  the  State  and  the  Trustees,  represent- 
ing the  other  cestui  que  trusts.  The  fact  that  the  State  has  a 
residuary  interest  in  the  subject  of  the  conveyance,  and  in  the 
trust  fund,  in  no  wise  changes  the  rights  of  the  plaintiffs,  or  the 
title  which  they  hold.  They  are  to  be  treated  precisely  as  if 
they  had  purchased  the  property  absolutely,  and  are  entitled  to 
no  greater  immunities,  than  as  if  the  State  had  parted  with  all 
of  her  equitable,  as  well  as  her  legal  title.  None  of  the  sovereign 
prerogatives,  or  special  favors,  which  the  State,  as  owner  of  the 
land,  might  claim,  passed  to  the  Trustees.  As  a  remote  cestui 
que  trust,  the  State  cannot  assert  her  extraordinary  and  sovereign 
privileges,  in  this  legal  controversy  with  parties  to  whom  she 
has  transferred  all  of  her  legal,  and  part  of  her  equitably  title. 
When  she  mixes  up  her  rights  with  others,  she  descends  to  their 
level,  so  far  as  those  rights  are  concerned,  and  does  not  elevate 
them  to  hers.  This  has  been  repeatedly  decided  by  the  Supreme 
Court  of  the  United  States,  in  the  cases  of  the  United  States  v. 
The  Planters'  Bank,  9  Wheaton,  904  ;  The  Bank  of  the  Com- 
monwealth of  Kentucky  7).  Wister,  2  iPeters,  318,  and  Briscoe  v. 
The  Bank  of  Commonwealth  of  Kentuckey,  11  Peters,  324. 
The  Court  in  the  last  case,  after  referring  to  the  former,  says  : 
"They  show  that  Avhen  a  State  becomes  stockholder  in  a  bank, 
it  imparts  none  of  its  attributes  of  sovereignty  to  the  institution, 
and  that  is  equally  the  case,  whether  it  own  the  whole  or  a  part 
of  the  stock  of  the  bank." 

Unless  expressly  exempted  by  law,  this  property  is  subject  to 
all  the  incidents  and  liabilities  of  private  property.  The  Board 
of  Trustees  are  liable  to  be  sued  like  other  corporations,  and  it 
will  not  be  denied,  that  their  corporate  property  is  liable  to  be 
siezed  and  sold  for  the  payment  for  their  debts.     If  this  were  nto 
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Po,  the  right  to  sue  them  would  be  a  barren  right,  without  any 
practical  results  or  benefits.  But  for  the  express  exemption  by 
law,  this  property  would  be  liable  to  taxation  the  same  as  private 
property.  This  has  been  substantially  decided,  by  this  Court 
at  the  present  term,  in  the  case  ofthe  Canal  Trustees  -y.  The  City 
of  Chicago,  where  it  was  held  that  canal  lots  were  liabl  e  to  spe- 
cial assessments  for  opening  streets.  Had  the  State  co  ntinued 
the  owner  of  the  land,  it  would  not  have  been  liable  o  such 
assessments,  and  the  decision,  as  I  understand  it,  is  placed  ex- 
pressly upon  the  graund,  that  the  Trustees  are  purchasers  for  a 
valuable  consideration,  and  as  such,  their  property  is  liable  to 
public  burthens,  except  where  expressly  exempted  by  law.  In 
delivering  the  unanimous  opinion  of  this  Court,  in  that  case,  the 
Chief  Justice  says  :  "  It  is  insisted  that  the  canal  lands  are  to  be 
regarded  as  the  property  of  the  State,  and  therefore  exempted 
from  the  payment  of  the  assessment.  This  proposition  cannot 
be  maintained.  The  State,  for  a  valuable  consideration,  has 
granted  these  lands  to  the  Board  of  Trustees."  And  again  : 
"  The  State  cannot  now  be  regarded  as  the  owner  of  the  lands." 
In  my  judgment,  this  places  the  title  of  the  Trustees  in  its  true 
light  and  I  feel  called  upon  to  carry  out  this  doctrine,  to  its 
legitimate  extent,  and  to  apply  it,  wherever  it  is,  in  my  judg- 
ment, properly  applicable. 

This  disposes  of  all  of  that  part  of  the  argument,  which  relied 
upon  the  continuing  interest  of  the  State  in  these  lands,  and  of 
the  sacred  character  of  the  fund  to  be  raised  from  them.  This 
is  no  more  sacred,  than  it  would  be  if  it  belonged  to  the  State 
creditors,  or  the  Trustees  alone.  For  the  present  then,  I  may 
safely  lay  out  of  view  all  idea  of  State  interest  in  these  lands, 
and  treat  the  Trustees  as  absolute  honafidt  purchasers,  under 
the  law  of  February,  1843.  Under  that  act,  the  Trustees  acquired 
their  title,  and  they  took  it  subject  to  all  the  liabilities  imposed 
by  that  act.  It  enters  into  and  forms  a  part  of  their  contract  of 
purchase,  and  they  are  bound  to  preform  all  its  obligations, 
whether  to  the  State  or  to  others.  One  of  those  obligations  is, 
that  they  shall  sell  to  those  persons  who  are  entitled  to  pre-emp- 
tions under  the  proviso  to  the  thirteenth  section  of  the  law,  the 
lands  and  lots,  on  which  their  improvements  ai'e  situated  ;  and 
that  obligation  is  to  be  construed  the  same  as  if  they  had,  by  a 
separate  agreement,  after  they  had  received  the  title,  and  for  a 
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valuable  consideration  agreed  with  the  pre-emptors,  in  person, 
to  make  such  conveyance  That  obligation  Avas  a  part  of  the 
consideration  of  the  conveyance,  and  its  suflficiency  they  cannot 
be  allowed  to  question.  As  parties  to  such  a  contract  for  a  con- 
veyance, I  shall  therefore  hereafter  consider  them. 

I  will  now  examine,  what  right  the  pre-emptor  has  under  the 
law. 

The  thirteenth  section  of  that  act,  specifies  many  of  the  duties 
and   obligations  of  the  Trustees,  and  among  other  things,  pro- 
vides,   that  "the   said  lots,  lands  and  water  powers,  shall  then 
be  offered  for  sale  by  said  Trustees,  at  public  auction,  in  lots  and 
legal  subdivisions,  once  or  oftenerin  each  vear,  for  four  succeed- 
ing  years."     And  the  section  concludes  with  the  following  pro- 
viso :     ^^provided,   that  in  all  cases  where  improvements  were 
made  upon  the  said  canal  lands  or  lots,  previous  to  the  first  day 
of  February,  eighteen  hundred  and  forty-three,  the  owners  of  such 
improvements,    shall  be  entitled  to   purchase   the  said   lands   or 
lots  on  which  said  improvements  are  situated,    at  an  appraise- 
ment to  be  made  as  aforesaid,  without  reference  to  said  improve- 
ments."    In  order  to  understand  these  provisions  properly,  we 
must  remember,  that  before   they   were  granted  to  the  State  by 
the  general  government,  all  the  canal  lands  had  been   surveyed 
into  legal  subdivisions,    according  to    the  system  of  surveys   of 
the  United  States  lands,  as  it  existed  in  1819,  and  that  previous 
to  the'passage  of  the  law  in  question,  many  of  those    lands   had 
been  laid  out  into  town  lots  by  the  old  Board  of  Canal  Commis 
sioners.     This  explains  the  meaning  of  the  words,   "in  lots   and 
legal  subdivisions,"  in  the  above  clause,  providing  for  the  sale  of 
the  canal  lands.     In  no  other  quantities  or  form,  could  the  Trus- 
tees offer  these  lands  for  sale,  either  to  persons  entitled  to  pre- 
emptions   or    others,  and  it  is  understood,  that  so    literal    have 
been   the  Trustees  in  their  construction  of    this  provision,  that 
parties  entitled  to  pre-emptions,    have    been  required   to  attend 
the  public  sales,  and  when  the  lands  which  they   were  entitled  to 
purchase,  were  offered  at  public  auction,  then  to  bid  the  amount 
of  the  appraisement  ;  and  this  was  undoubtedly  a  very  reasona- 
ble precaution. 

This  direction,  as  to  the  mode  of  sale,  enables  us  to  determine 
with  unerring  certaint}'',  what  was  meant  by  the  words  "  said 
lands  or  lots"as  used  in  the  proviso,  as  specifying  what  the  pre- 
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emptor  should  have  the  right  to  purchase.  Those  words  are 
manifestly  used  as  descriptive  of  two  classes  of  property.  The 
word  lands  was  intended  to  describe  all  that  portion  of  the  canal 
lands,  Avhich  had  not  been  subdivided  into  town  lots,  and  by 
the  Avordlots,  was  intended,  town  lots.  This  is  too  clear  to  be 
doubted,  and  I  shall  not  stop  to  prove,  what  must  strike  every 
one  as  undeniable.  This  law  provides  that  the  owner  of  the 
improvement  shall  have  the  right  to  purchase  the  land  on  which 
his  improvement  is  situated.  The  same  section  provides  that 
the  land  shall  be  sold  in  legal  subdivisions.  The  law,  therefore, 
expressly  inhibits  the  sale  to  him,  of  less  than  a  legal  subdivi- 
sion, and  as  he  has  the  right  to  purchase  the  land,  there  is  no 
escaping  the  conclusion,  that  he  has  the  right  to  purchase  the 
legal  subdivision  on  which  his  improvement  is  situated.  This 
legal  subdivision  is  such  as  is  made  by  the  government  surveys. 
His  right  to  this,  is  just  as  clear,  as  if  the  proviso  had  stated  in 
express  words,  that  the  owners  of  improvements  should  have 
the  right  to  purchase  the  legal  subdivisions  of  lands  not  laid  off 
into  town  lots,  on  which  their  improvements  were  situated.  The 
language  of  the  act  is  thus  specific  in  relation  to  town  property, 
for  the  word  lots  is  as  definite  as  tracts  or  legal  subdivisions  of 
lands.  It  means  a  specified  area,  defined  by  known  boundaries, 
previously  established,  in  a  legal  mode.  No  language  could 
well  have  been  used  to  have  secured  to  the  owner  of  the  im- 
provement, the  right  to  purchase  the  entire  lot  on  which  he  had 
made  the  improvements,  whether  they  covered  the  entire  lot  or 
not,  and  are  we  to  suppose,  that  the  legislature  intended  to  be 
less  specific,  less  just,  or  less  liberal  to  the  settler  upon  farming 
lands,  than  to  the  inhabitants  of  the  towns?  The  truth  is,  all 
Avere  intended  to  be  treated  alike. 

The  course  of  the  argument,  now  leads  me  to  inquire  into  the 
nature  of  the  provisions  made  in  favor  of  the  settler,  by  this  act. 

That  here  was  a  grant  of  rights,  to  the  owners  of  these  im- 
provements, cannot  be  denied,  for  the  same  legislature  in  another 
^anal  law,  passed  only  eight  days  after,  for  the  purpose  of  limit- 
ing the  operation  of  the  proviso,  calls  them  "  pre-emption  rights 
granted  by  the  provisions"  of  the  former  laAv.  This  right  of  pre- 
emption has  been  declared  by  this  Court,  in  the  case  of  Delau- 
nayy.  Burnet,  4  Gilman,  454,  to  be  property,  the  subject  of 
alienation,  and  liable  to  be  sold  on  execution.     And  in  the  case 
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of  Lytle  V.  The  State  of  Arkansas,  9  Howard,  335,  the  Supreme 
Court  of  the  United  States  distinctly  declared,  that  the  right  of 
pre-emption  was  a  vested  right.  That  Court  said  :  "By  the 
grant  to  Arkansas,  Congress  could  not  have  intended  to  impair 
vested  rights.  The  grants  of  the  thousand  acres,  and  of  the 
other  tracts,  must  be  so  construed  as  not  to  interfere  with  the 
preemption  of  Clayes."  Here  there  was  a  vested  right  of  pro- 
perty granted  to  Scott  and  his  assigns,  as  valid  and  efficacious, 
as  if  they  had  been  mentioned  by  name  in  the  grant,  and  it  was 
as  binding  and  meritorious,  as  if  he  had  paid  a  consideration  in 
money  for  it.  That  it  was  considered  meritorious,  is  conclu- 
sively proved  by  the  fact  of  the  grant  to  him,  and  who  is  at  lib- 
erty to  deny  or  inquire  into  the  sufficiency  of  the  consideration 
money  to  the  State,  for  a  grant  which  she  is  authorized  to  make  ? 
Even  the  State  herself,  with  all  her  sovereign  power,  is  net  at 
libertv  to  assume  that  a  jrrant  which  she  has  made,  was  without 
consideration,  and  to  resume,  limit,  or  abridge  it.  These  plain- 
tift's,  as  well  as  others,  are  interested  in  maintaining  inviolate, 
this  sacred  principle  of  the  fundamental  law.  If  the  State  her- 
self cannot  do  this,  much  less  should  the  Court  be  asked  to 
assume,  that  the  grant  was  made  upon  an  inadequate  considera- 
tion, for  the  purpose  of  inducing  us  to  limit  or  lean  against  it, 
when  the  State  herself  makes  no  complaint.  All  that  the  State 
granted,  as  to  her,  was  passed  and  perfected.  It  required  no 
further  action  on  her  part,  to  give  it  efficacy.  As  to  her,  the 
grant  was  executed.  What  remained  to  be  done,  to  enable  the 
grantee  to  enjoy  the  benefit  of  the  grant,  the  trustees  in  effect 
covenanted  with  the  State  that  they  would  do.  I  say  covenanted 
with  the  State,  for  such  was  the  nature  of  the  obligation  which 
they  assumed,  by  excepting  the  transfer  to  them,  under  the  pro- 
-visions  of  this  law.  This  obligation  Avas  a  part  of  the  considera- 
tion of  the  transfer  to  them,  and  they  cannot  question  the  con- 
sideration which  they  received  for  the  undertaking.  It  was  this 
agreement  to  convey  to  the  owners  of  the  improvements,  the 
lands  and  lots  on  which  their  improvements  were  situated,  which 
the  State  granted  to  them.  Such  was  the  nature  of  this  grant. 
By  it  the  pre-emptors  became  the  obligees  of  the  trustees,  who 
assumed  the  obligation  to  sell  to  them  the  legal  subdivisions, 
according  to  the  government  surveys,  of  lands,  not  laid  off  into 
town   lots,  upon  which  their   improvements  were  situated,   and 
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that  they  would  sell  to  the  owners  of  improvements  upon  town 
lots,  the  lots  on  which  their  improvements  were  placed.  I  shall 
assume  throughout,  that  I  have  shown,  incontrovertiblj,  that 
this  is  the  true  construction  of  the  words  lands  and  lots,  in  the 
proviso.  I  take  it  that  this  obligation  is  as  binding  upon  the 
Trustees  as  if  they  had,  Avith  full  authority  of  law,  after  they 
acquired  the  legal  title,  entered  into  a  covenant  for  a  full  consid 
eration  paid,  with  the  pre- emptors,  to  convey  to  them  the  tracts 
and  lots  on  which  their  improvements  are  siruated,  specifically 
describing  each.  Although  in  the  undertaking  which  they  did 
assume,  neither  the  names  of  the  persons  to  whom  the  convey- 
ance was  to  be  made,  nor  the  lands  to  be  conveyed,  are  specified, 
yet  the  means  of  ascertaining  both  are  provided,  and  when  thus 
ascertained,  the  obligation  is  precisely  the  same,  as  if  they  had 
been  given.  The  consideration  is  as  sufficient,  and  the  obliga- 
tion as  strong,  in  the  case  before  us,  as  in  the  one  supposed,  and 
should  be  construed  to  secure  the  same  right.  When  the  Trus- 
tees are  called  upon  to  execute  their  undertaking,  and  to  make 
effectual  the  grant  made  by  the  State,  upon  what  principle  can 
their  counsel  contend,  that  the  grant  was  made  without  sufficient 
consideration?  that  it  was  a  mere  boon — a  gratuity,  without 
merit,  and  without  claim  to  favor  ?  I  have  already  shown  that 
the  pre-emptors  have  the  merit  of  a  legislative  grant,  and  they 
are  entitled  to  legal  favor,  which  is  nothing  more,  than  the  even 
handed  justice  of  having  the  charter  of  their  rights  construed  as 
favorably  for  them,  as  against  them.  If  they  claim  under  a 
grant  from  the  State,  the  plaintiffs  hold  all  their  rights  by  virtue 
of  the  same  law,  and  there  is  as  much  reason  for  applying  the 
strict  rule  to  the  one  as  to  the  other.  But  I  hold  that  it  is  ap- 
plicable to  neither,  and  that  a  just  and  reasonable  construction 
should  be  given  to  the  rights  of  both,  such  as  is  always  applied 
in  controversies  between  individuals.  Whether  this  grant  waa 
a  mere  boon,  or  made  in  pursuance  of  the  most  sacred  obligation, 
is  not  for  the  party  to  urge,  or  for  the  court  to  consider.  The 
rights  of  the  parties  before  us  should  be  construed,  the  same  as 
if  arising  out  of  the  same  contract  between  individuals.  Sup- 
pose the  legislature  had  sold  these  lands  absolutely  to  the  plain- 
tiffs, who  had  then  on  their  part  entered  into  an  agreement  with 
one  who  hid  made  improvements,  both  upon  farming  lands  and 
town  lots,  that  they  would  convey  to  him,   the  legal  subdivisions 
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of  land    and  the  town  lots   upon  which   his  improvements   were 
situated.     In  the  construction  of  such  a  contract,  would  any  one 
contend,  that  they  would  have  the  right  to  subdivide  the  tracts 
of  lands  and  lots,  and  then  say  to  the   purchaser,  you  shall  not 
have  the  legal  subdivision  or  town  lot,   as  it  existed  at  the  time 
we  made  the  contract,  but  you  shall  be  content  to  take  such  por- 
tions as  we  choose  to  assign  you,  embracing  your  improvements  ? 
The  bare  suggestion  of  sach  a  proposition  Avould   be  startling  to 
all  our  notions  of  justice.     It  was  not  the  improvements    alone, 
or  the  lands  covered  by  them,  which  was   contracted  for,  but  it 
was  the  tracts  of  lands  and  lots  upon  which  they  were   situated, 
the  entire  tracts  and  lots.     I  cannot  appreciate   the  propriety  or 
the  justice  of  thus  allowing  one  party,    to  circumscribe  or   fritter 
away  the  rights  of  the  other.     To  me    it  is  an    anomaly    in  the 
construction  of  obligations.     It  could  never  have  been  the  inten- 
tion of  the  legislature,  to  leave  it  to    th&  plaintiffs   to  say,    how 
much  or  how  little,  the    purchaser  should  take   under    the  right 
which  was  granted  him,  and  which  they  were    bound  to  execute. 
That  would  be   in  effect   to  make  them    the  arbitrary    and  sole 
judges  of  there  own   liability,  and  a  law  which  makes  a  man  a 
judge  of  his  own  case,    is    abhorrent    to    the  first    principles  of 
natural  justice,   and  no   approach  to  it,   can  ever  be  imputed  to 
the  legislature. 

It  was  insisted  at  the  bar,  that  the  right  of  the  trustees  to  re- 
duce the  quantity  of  land  which  they  were  bound  to  convey  to 
the  owners  of  improvements,  might  be  inferred  from  the  author- 
ity which  they  have  to  lay  out  into  town  lots,  lands  suitable 
therefor.  By  the  canal  law  of  1836,  the  Canal  Commissioners 
were  authorized  and  required  to  lay  off  into  town  lots,  all  lands 
suitable  for  that  purpose,  and  by  the  eighth  section  of  the  act  of 
February,  1843,  it  is  provided,  that  the  Board  of  Trustees  "  so 
far  as  is  not  inconsistent  with  this  act,  shall  possess  all  the  pow- 
ers and  perform  all  the  duties  conferred  upon  the  Board  of  Com- 
missioners of  the  Ilhnois  and  Michigan  Canal,  by  the  act  entitled 
'An  act  for  the  construction  of  the  Illinois  and  Michigan  Canal,' 
approved  January  the  ninth,  eighteen  hundred  and  thirty-six, 
and  the  acts  supplementary  and  amendatory  thereto."  One  of 
those  powers  and  duties,  undoubtedly  was  to  lay  off  towns,  but 
without  that  provision,  they  would  have  been  authorized,  under 
'the  general  statute,  to  have  done  the  same  thing,  and  as  faithful 
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trustees,  it  would  have  been  their  duty  to  have  done  so,  -when- 
ever the  interest  of  the  trust  fund  required  it.     That  statute  con- 
ferred  no  new   authority,    nor  did  it  impose  any  new  duty,  and 
its  existence  does  not  alter  the  case  in  any  point  of  view.      How 
can  it,  if  the  law  is  the  same  without  it  as  with  it?     And  I  shall 
not  stop  to  prove  so  plain  a  proposition,  until  it  is  denied.     But, 
even  admitting  that  they  could  only  exercise  the  right  of   layiug 
off  towns  under  this  old  statute,  thus  adopted,  still  the  adopting, 
clause  only  authorizes  its  exercise,    when  that  can  be  done  con- 
sistently with  the  provisions  of  the  last  act.      Whenever   its    ex- 
ercise^ would  in  any  way  infringe  upon  or  impair  the  rights 
granted  by   this   act,   it  would  not  be  compatible  with  it ;    and 
then    the   exercise    of   such  rights,    is  not    only  not  conferred,, 
but  is  actually  restrained.     Whatever    authority   was    conferred, 
upon  the  Trustees  by  the  act,  should  not,  if  it  can  be  avoided,  be 
construed  as  subversive  of  the  rights  granted  to  others.     There 
certainly  could  have  been  no  rights  conferred  upon  the  Trustees 
inconsistent  with  a  plain  duty  imposed  upon  them.      If  we  wei'e; 
right  when  we  decided  that  the  Trustees  are  to  be  considered  as. 
purchasers    of  this   land  for  a  valuable  consideration,  and  I  am 
right  in  my  conclusion,  that  their  right  to  lay  off  town  lots,   is 
the  same  and  no  more  than  that  of  other  purchasers  who  hold  in 
trust,  with  authority  to  sell,  then    they  are  restrained  from  the 
exercise  ot  that  right,  wheijever  its  exercise  would  diminish  their 
liabilities  to  others,  or  infringe  upon  the  vested  rights  of  third 
parties,  the  same  as  other  proprietors   of  land  Avould  be.     Could 
an  individual,  by  the  exercise  of  his  general  authority  to   subdi- 
vide his  lands,  reduce  the  tract  which  he  had  agreed  to  sell,   and 
also  his  own  liability  to  convey  ?     Suppose  I  have  improvements, 
upon  sui'veyed  land  and  town  lots,    belonging  to  another,   and 
he  agrees  to  convey  to  me  the  lands  in  legal  subdivisions,   and 
the  town  lots,  on  which  my    improvements    are    situated,  could. 
he  subdivide  the  lands  and  lots,   so  as  to  diminish  the  tracts  or: 
parcels  to  which  I  would  otherAvise  be  entitled  ?     In  an  individ-  . 
ual  it  would  be  considered  a  subterfuge,  which  would  meet  with 
little  countenance  in  a  court  of  equity.     He  would,  at  once,    be 
rec{uired  to  convey  the  property  in  the  legal  subdivisions  and 
town  lots,  as  they  existed  at  the  time  the  agreement  was  made.. 
My  rights  would  be  enforced  as  they  existed  at  the  time  I  ac- 
quired them.     Who  would  tell  me,   that  at  the  time  I  made  the 
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agreement,  I  knew  that  the  law  authorized  him  to  subdivide  the 
lands  into  town  lots,  and  that  1,  therefore,  took  it  subject  to  that 
right?  It'  any  did,  I  should  answer  with  confidence,  that  by 
making  the  agreement,  he  had  parted  with  that  right. 

One  of  the  counsel,  with  the  view  of  enforcing  his  argument, 
based  upon  the  authority  of  the  Trustees  to  subdivide,  read  the 
provision  of  the  law  of  1836,  which  conferred  that  authority 
upon  the  Canal  Commissioners,  in  immediate  connection  with, 
and  as  if  introduced  into  the  proviso,  which  grants  these  pre- 
emption rights,  but  in  doing  so,  he  took,  as  I  think,  the  unwar- 
rantable liberty  of  introducing  it  in  such  a  way  as  to  make  the 
right  to  the  settler,  subservient  to  the  right  of  the  trustees  to 
subdivide.  So  far  from  this  being  authorized  by  the  law  of  1843, 
the  reverse  is  required  by  the  very  terms  of  the  eighth  section, 
which  revives,  in  the  Trustees,  the  powers  conferred  on  the  old 
Commissioners.  I  think  the  counsel  would  have  got  much 
nearer  the  intention  of  the  legislature,  had  he  introduced  the 
limitation  clause  contained  in  the  eighth  section  of  the  law  of 
1843,  in  connection  with  both,  so  that  all  might  have  been  un- 
derstood together.  If  he  had  done  so,  the  whole  provision  would 
have  read  thus  :  "  Provided,  that  in  all  cases  where  improvements 
were  made  upon  the  said  canal  lands  or  lots,  previous  to  the  first 
day  of  February,  eighteen  hundred  and  forty-three,  the  owners 
of  such  improvements,  shall  be  entitled  to  purchase  the  said 
lands  or  lots,  on  which  said  improvements  are  situated,  at  an 
appraisement  to  be  made  as  aforesaid,  without  reference  to  said 
improvements;"  and  "so  far  as  not  inconsistent  with  this  act," 
the  said  Trustees  "  shall  examine  the  whole  canal  route,  and  select 
such  places  thereon  as  may  be  eligible  for  town  sites,  and  cause 
the  same  to  be  laid  off  into  town  lots,  and  they  shall  cause  the 
canal  lands,  in  or  near  Chicago,  suitable  therefor,  to  be  laid  off 
into  town  lots."  This  transposition,  as  I  conceive,  gives  the 
true  meaning  of  the  several  provisions  on  the  subject,  and  when 
so  read,  it  is  very  clear  to  my  mind,  that  there  was  no  power 
conferred  on  the  Trustees,  to  subdivide  the  lands,  so  as  to  limit 
the  right  conferred  on  the  pre-emptor,  as  it  existed  at  the  time 
of  the  grant.  When  thus  exercised,  it  would  be  inconsistent 
with  the  provisions  of  the  act  which  made  the  grant. 

Let  us  view  this  right  granted  in  another  light.  Suppose  that 
in  consideration  of  money  paid  into  the  state  treasury,  or  the 
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surrender  of  canal  bonds  at  the  time  the  act  was  passcl,  this 
proviso  had  required  the  Trustees  to  convey  to  the  owners  of 
the  improvements,  the  legal  subdivisions  of  lands  or  town  lota 
on  which  their  improvements  were  situated,  without  any  further 
compensation  ;  would  the  Trustees  ha^  had  the  right  to  dimin- 
ish the  extent  of  the  claim,  by  a  subdivision  of  the  lands  ?  The 
fact  that  a  further  considera^ion  is  to  be  paid  to  the  Trustees,  in 
nowise  changes  the  character  of  the  right  granted  by  the  state, 
or  the  liability  imposed  upon  the  Trustees.  Indeed,  the  argu- 
ment, thai  by  subdividing  the  land,  and  thus  diminishing  the 
extent  of  the  claim,  they  might  increase  the  trust  fund,  if  a  just 
one,  would  be  more  forcible  then  than  now  ;  for  then,  there 
would  be  a  real  saving  ;  while  now,  the  pre-emptor  pays  the  full 
value  of  every  foot  of  land  which  he  gets.  But  in  my  judg- 
ment, the  argument  itself  is  illegitimate.  Here  was  a  right 
granted,  into  the  consideration  of  which  we  have  no  right  to 
inquire  ;  and  it  was  as  fixed  and  determinate  as  if  the  act  had 
granted  to  Scott,  byname,  and  his  assigns,  the  tract  or  legal  sub- 
division of  land  on  which  his  improvements  were  situate  ;  and 
Avhen  ascertained,  required  the  Governor  or  Trustees  to  make 
him  a  conveyance  therefor.  It  was  never  intended  by  the  legis- 
lature, that  these  rights  should  be  subject  to  the  control  of  the 
Trustees  ;  any  more  than  that  the  rights  of  the  Trustees  should 
be  subject  to  the  control  of  the  pre-emptors.  To  the  Trustees 
they  granted  certain  rights,  which  we  should  never  allow  to  be 
invaded  ;  and  to  the  settlers,  whether  they  were  considered  aa 
objects  of  bounty  or  of  justice,  they  granted  certain  other  rights, 
which  should  be  equally  protected. 

If  it  is  determined  that  the  Trustees  have  the  right  to  subdi- 
vide the  lands,  and  make  the  pre-emptors  take  up  with  a  part, 
then  they  must  have  the  same  right  to  cut  up  the  town  lots. 
But  this  can  never  be.  It  is  the  lots  upon  which  the  improve- 
ments were  situated,  and  not  other  lots,  the  right  to  purchase 
which  was  granted,  subsequently  to  be  carved  out.  It  seems  to 
me,  that  the  Trustees  have  obligated  themselves  to  convey  the 
lots  as  they  were  then  situated,  in  as  plain  terms,  as  if  each  lot 
had  been  described  by  its  number  or  boundary.  That  is  certain 
which  can  be  rendered  certain.  It  was  not  even  contended  on 
the  argument,  that  there  was  any  more  authority  for  subdividing 
one  description  of  property  than  the  other.     I  see  no  way  of  es- 


520  OTTAWA, 


Trustees  v.  Brainard. 


caping  the  conclusion,  that  the  decision  in  this  case  will  deter- 
mine that  the  lot  does  not  mean  the  lot  upon  which  the  improve- 
ment was  then  situated,  but  another  lot  which  the  Trustees 
might  subsequently  lay  off,  embracing  the  improvement.  If  so, 
the  word  the  was  applied  It)  a  very  indefinite  subject. 

But  admitting  all  that  was  said  on  the  argument,  going  to 
show  that  the  great  object  of  the  legislature  was  to  secure  to  the 
occupant  the  improvement  which  he  had  made,  and  not  to  allow 
him  to  speculate  out  of  the  canal  fund,  and  still  it  does  not 
prove  that  it  was  their  design  to  confine  him  to  the  ground  actu- 
ally covered  by  his  improvement.  The  grant  is  of  the  right  to 
purchase  the  lands  and  lots  on  which  their  improvements  are 
situated,  and  not  that  portion  covered  by  their  improvements. 
The  idea  that  they  should  be  confined  to  the  latter,  is  not  only 
rebutted  by  the  express  words  of  the  act,  but  also  by  the  fact 
that  they  are  required  to  pay  the  full  value  of  the  land,  exclu- 
sive of  the  improvement.  If  the  purchaser  pays  the  full  value 
of  all  the  land  he  gets,  then  the  trust  fund  is  not  injured  by  his 
being  allowed  to  purchase  the  entire  lot  or  subdivision.  While 
it  would  be  a  convenience  to  the  settler,  to  allow  him  to  get  suf- 
ficient land  to  make  a  suitable  plantation,  it  would  be  no  detri- 
ment to  the  turst  fund.  It  would  be  accomplishing  the  policy 
of  the  law,  which  is  to  dispose  of  the  lands  at  their  full  value, 
as  soon  as  possible  ;  to  have  them  improved,  and  add  to  the  gen- 
eral wealth  of  the  state ;  to  make  them  subject  to  taxation,  and 
increase  her  revenues.  And  it  was  never  the  intention  of  the 
law,  that  the  Trustees  should  turn  speculators,  and  withhold  the 
lands  from  sale,  in  the  hope  of  an  uncertain  advance.  Every 
precaution  was  taken,  that  the  lands  should  not  be  sold  for  less 
than  their  real  value  ;  and  in  this  whole  record,  there  is  not  an 
intimation  that  the  land  in  controversy  was  not  appraised  at  its 
full  value  ;  but  all  the  evidence  shows  the  reverse.  The  contro- 
versy seems  to  be,  who  shall  have  the  benefit  of  the  appreciation 
since  ?  It  is  a  new  doctrine,  if  this  belongs  to  the  seller  after  he 
is  bound  to  convey. 

It  is  well  known,  that  the  settlers  in  anew  country  first  make 
small  improvements,  increasing  them  as  their  means  and  time 
enable  them  ;  and  it  takes  many  years  before  they  reduce  to  cul- 
tivation all  that  they  design,  or  all  that  is  convenient  for  a  farm. 
To  deprive  them  ot  the  means  of  extending  their  improvements 
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beyond  their  first  garden,  would  be  to  deprive  them  of  all  the 
real  value  of  their  first  improvements.  The  legislature  well 
knew  this,  and  acted  in  veiw  of  it.  These  rights  were  granted 
in  1843  ;  and  it  was  known  that  the  lands  would  not  be  brought 
into  market  for  some  years,  during  which  time  it  must  have 
been  foreseen  that  the  settlers,  both  in  town  and  county,  would 
desire  to  extend  their  improvements ;  and  it  v»-as  manifestly  the 
design  of  the  legislature,  to  enable  them  to  know  how  much 
they  would  be  entitled  to  purchase,  that  they  might  improve 
accordingly.  And  now,  shall  we  establish  a  rule  which  will  en- 
able the  Trustees  to  deprive  them  of  all  the  improvements  made 
since  the  passage  of  the  law  ?  If  the  right  claimed  for  the 
Trustees  be  legal,  then  they  may,  as  was  done  in  this  very  case, 
run  streets  and  alleys  through  a  man's  enclosed  field,  which  ex- 
isted at  the  time  of  the  passage  of  the  law,  and  thus  distroy  his 
improvement  for  the  ver}^  purpose  for  which  he  desires  it.  In 
this  very  case,  the  Trustees  have  donated  to  the  city  of  Chicago, 
as  streets,  the  very  land,  confessedly,  which  they  were  bound  by 
the  law  and  their  contract  to  convey  to  the  pre-emptor.  Is  not 
this  a  violation  of  their  express  contract,  and  an  outrage  upon  the 
vested  rights  of  Scott  and  his  assigns  ?  He  is  not  allowed  to  take 
the  whole,  even  of  his  original  improvement,  in  existence  at  the 
time  of  the  passage  of  the  law  ;  for  a  part  has  been  conveyed  in 
fee  to  the  city,  while,  in  order  to  get  the  remnant,  he  is  obliged 
to  pay  the  Trustees  for  the  part  of  which  he  is  thus  deprived  ; 
for  the  evidence  shows,  that  that  was  included  in  the  appraise- 
ment which  he  has  to  pay  to  get  the  pittance  allowed  him. 
Surely  this  was  a  new  kind  of  vested  rights,  which  Scott  ac- 
quired. If  such  is  the  true  construction  of  the  law  and  the 
contract,  then  indeed  they  "  hold  the  word  of  promise  to  the  ear, 
but  break  it  to  the  hope." 

The  decision  which  is  made  supercedes  the  necessity  of   deter- 
mining what  constitutes  a  legal  subdivision.     As  I   agree  with 


the  majority  of  the  court,  as  to  who  are  entitled  to  pre-emptions, 
that  the  rights  are  assignable,  and  in  fact,  I  believe,  all  of  the 
questions  determined  except  this  one,  further  allusion  to  them 
is  unnecessary,  although  I  have  arrived  at  those  conclusions  for 
different  reasons  in  some  respects.  This  expression  of  opinion 
on  the  great  question  examined,  will  be  deemed  sufficient,  with- 
out  reiterating    my   dissent  in  other  cases  involving   the   same 
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question  ;  and  my  silent    acquiescence  will  not  indicate  a  change 
in  my  convictions.     Should  such  change   take  place,  I  shall  em- 
brace the  earliest  opportunity  to  testify  my  reformation. 
I  dissent  from  the  decree  which  is  rendered. 


The  Trustees  of   the  Illinois   and  Michigan  Canal,  Appellants, 
1).   Thomas  Dyer  et  al.,  Appellees. 

APPEAL  YROU  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

This  was  a  bill  in  chancery,  filed  by  Dyer  and  other's,  to  se- 
cure the  pre-emption  right  to  the  south-east  fractional  quarter  of 
section  twenty- one,  in  township  thirty-nine,  range  fourteen,  east 
of  the  third  principal  meridian,  being  canal  land.  The  points  of 
discussion  in  this  case,  were  precisely  the  same  as  those  raised 
in  the  preceding  case  of  the  Canal  Trustees  v.  Brainard. 

I.  N.  Arnold,  N.  H.  Purple  and  R.  S.  Blackwell,  for 
Appellants. 

S.  A.  Douglas  and  J.  H.   Collins,  for  Appellees. 

Trumbull,  J.  The  questions  involved  in  this  case  have 
all  been  settled  by  the  decision  in  the  case  of  the  Board  of  Trus- 
tees of  Illinois  and  Michigan  Canal  v.  Brainard,  decided  at  the 
present  term,  ante,  page  487,  and  a  decree  will  be  entered  in  this 
court,  conformably  to  the  principles  settled  in  that  case,  allow- 
ing appellees  to  purchase  at  the  appraisement,  out-lots  numbered 
three  and  sixteen,  as  designated  upon  the  plat  and  subdivision 
of  the  premises  in  question,  made  and  filed  for  record,  hy  the 
said  trustees,  on  the  thirty-first  day  of  August,  eighteen  hundred 
and  forty-eight,  said  out-lots  three  and  sixteen,  embracing  all 
the  improvements  made  upon  the  land  in  controversy,  prior  to 
December  2,   1848. 

Decree  reversed  and  modified,  decree  entered  in  this  court. 

Decree  reversed. 


The  following  opinion  of  Judge  Drummond,  of  the  United 
States  Circuit  and  District  Courts  for  the  District  oF  Illinois, 
was  delivered  at  the  December  term,  1850,  of  those  Courts.  The 
merit  of  the  opinion  was  such,  that  at  the  request  of  a  large  num- 
ber of  the  members  of  the  bar,  he  prepared  it  for  publication, 
and  at  the  request  of  the  same  parties  it  is  published. 
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The  judgments  at  law  and  decree  in  chancery  of  the  Circuit  Court  of  tlie  United 
States  for  the  district  of  Illinois  constitute  a  lien  throughout  the  State,  on 
the  real  estate  of  the  party  against  whom  they  are  rendered.  This  doctrine 
treated  as  the  law  of  the  Court,  until  the  Supreme  Court  shall  establish  a  dif- 
ferent rule,     (tf) 

A  person,  who,  at  a  judicii.l  sale,  purchases  a  tiact  of  land,  as  the  property  of 
the  party  against  whom  the  judgment  is  obtamed,  and  pays  the  purchase 
money  to  the  plaintiticannot,  as  a  general  thing,  call  on  him  for  repayment. 

A  sale  of  real  estate  of  D. ,  had  taken  place  under  a  decree  of  this  Court.  U.  be- 
came the  purchaser  of  a  piece  of  land,  and  paid  the  purchase  money  to  the 
plaintiffs,  but  discovering  that  D.  had  no  title  to  the  land,  made  application 
to  the  Court  to  have  the  purchase  money  reimbursed  out  of  moneys  of  the 
plaintifl''s  in  Court  ;  held,  in  the  absence  of  fraud  and  unfair  dealing,  that 
this  could  not  be  done,  but  that  being  a  juilicial  sale,  O.  must  take  the  conse- 
quences of  a  defect  or  failure  of  title;  and  that  the  remedy  was  in  equity 
against  D.  or  his  legal  representatives. 
If  one  partner  withdraws  funds  from  the  r  artncrshi]i,ar.d  pays  fhe  taxes  on  his 
private  estate,  the  creditors  of  the  partnershij)  do  not,  in  general,  thereby  ac- 
quire a  lien  on  the  land.  The  estate  of  the  partner  is  still  liis  own  private  pro- 
perty, and,  in  case  of  his  death  passes  to  his  heirs  or  devisees  subject  to  that 
debt  a  toothers;  and  if  his  executors  make  a  similar  appropriation  of  the 
partnership  funds  the  rule  is  the  same. 

Where  it  was  alleged  that  A.  and  B.  were  partners,  and  after  A's  death,  his  exe- 
cutors appropriated  partnership  property  to  the  payment  of  taxes  on  his  es- 
tate, and  in  expenses  of  administration,  lie  being,  at  the  time  of  his  death,  in- 
solvent and  indebted  to  the  United  States  in  judgment  and  otherwise,  which 
judgments  Wi  re  alien  on  the  real  estate  of  A. ,  tlie  lien  of  the  Unied  States 
aiui  the'r  priority  of  payment  were  not  thereby  '■ffected,but  they  could  enforce 
their  judgments  notwithstanding  the  acts  of  the  executors. 

When  the  partnership  property  is  not  sufiicient  to  pay  the  debts  of  the  firm, 
the  priority  of  the  United  States  does  not  reach  the  undivided  interest  of  one 
of  the  partners  in  the  partnership  ett'ects;  if  he  is  indebtt  d  to  the  United  States, 
but  when  it  has  become  his  separate,  individual  property,  the  rule  would  be 
different.  The  true  test  is,  whether  the  property  belongs  to  the  partnership 
or  the  individual. 

The  creditors  of  a  partnership  applied  to  the  State  Court  by  bill,  to   declare  the 

(a)     .Jones  vs.  Gutlirie,  33  lU.  U.  425  ;  Davidson  vs.  WalJron,  31  tU.  R.  136  ;  Mas- 
ingiU  vs.  Downs,  7  How.  U.  S.  11.  760. 
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partnership,  and  decree  the  payment  of  the  partnership  debt,  out  of  assets 
in  the  hands  of  the  administrator  of  one  of  tlie  partners  who  had  died  insol- 
vent, indebted  to  the  United  States.     The  administrator  denied  the  partner- 
ship and  took  an  objection  based  on  the  debtsof  the  United  States  and  their 
priority.     The  State  Court  decreed  in  accordance  with  the  prayer  of  tlie  bill. 
The  U.S.  were  not  partie?,anddid  not  appear  in  the  State  Court.  Held  that  the 
proceedings  in  the  State  Court  did  not  impair  the  rights  of  the  United  States, 
and  that  they  were  not  bound  by  them,  but  that  notwithstanding  the  decree  in 
the  State  Court,tiie  priority  of  the  government  attached,and  that  whenever  the 
proceeds  ot  any  real  estate,   or  any  personal  estate,  came  into  the  hands  of 
the  administrator,  he  became  a  trustee  for  the  United  States,  and  they  must 
tirst  be  paid. 
The  acts  of  Congress,  giving  the  United  States  a  priority  of  payment,  supersede 
all  State  laws  upon  the  subject  of  the  distribution  of  those  estates  that  come 
within  their  provisions.    Thelawmakesno  exception  in  favor  of  a  particular 
class  of  creditors,  and  the  priority  of  the  United  States  does  not  yield  to  the 
claims  of  any  creditors,  however  high  may  be  the  dignity  of  their  deljts. 
In  June,  1841,  the  United  States  recovered  judgments  in  the  Circuit  Court  of 
the  United  States  against  D.    Subsequently,  in  1841  and  1842,  other  credit  rs 
obtained  judgments  in  a  State  Court  against  him.   These  last  judgments  were 
liens  only  on  the  real  estate  of  D.  sUuate  in  the  county  where  the  judgments 
were  recovered.  In  184G,  the  U.  S.  ootained  a  decree  inthe  Circuit  Court  ofthe 
United  States,  directing  all  of  D's  real  property  in  the  State,  to  be  sold  to  paj"- 
an  indel)tedness  to  the  United  States,  independent  ofthe  judgments  of  1841. 
D.  tiied  in  1844,  his  whole  property  not  being  sufKcient  to  pay  the  debts  due 
the  government.     Under  the  decree  of  1846,  various  sales  took  place  of  real 
estate,  out  ofthe  County  in  which  the  other  creditors  had  their  judgment,  and 
there  was  a  fund  in  Court  arising  from  these  sales,  suflicientto  pay  the  judg- 
ments ofthe  other  creditors.    The  United  States  having  sued  out  executions 
on  the  judgments  of  1841,  and  levied  them  on  lands  situate  in  the  county 
wliere  the  other  creditors  held  their  judgments,  these  creditors  made  appli- 
cation to  this  Court  to  compel  the  United  States  to  go  upon  lands  out  of  that 
county,  to  satisfy  their  judgments,  or  for  the  proceeds  of  the  land  sold  out  of 
that  county.    Held,  that  however  it  might  be  in  the  case  of  private  individ- 
uals, the  United  States,  having  an  older  lien  made  perfect  by  a  levy,  were  en- 
titled to  retain  it  and  sell  the  property  to  satisfy  the  judgments  of  1841,  and 
that  the  other  creditors  had  no  claim  upon  the  proceeds  in  Court. 
It  IS  a  rule  well  recognized  and  understood,  that  when  a  party  has  a  lien  for  a 
debt  in  two  funds,  and  another  party  has  a  lien  on  one  of  the  funds  only,  a 
court  of  equity  will  oblige  the  party  who  has  the  double  funds,  to  resort,  in 
the  first  instance,  for  payment,  to  that  fund  upon  which  the  other  party  has 
no  lien.    But  this  is  never  done  when  it  trenches  on  the  rights  or  operates  to 
the  prejudice  ofthe  party  entitled  to  the  double  fund. 
The  case  of  Schuyler  v.  Teller,  9  Paige,  173,  examined  and  distinsuished  from 
this.  But  this  rule  does  not  affect,  under  the  circumstances  of  this  case,  the 
priority  ofthe  United  States,  neither  is  that  priority  affected  by  the  rule  set- 
tled in  New  York,  that  lands  consistingof  different  parcels,  subject  to  a  gen- 
eral incumbrance,  are  in  equity  to  be  charged  in  the  inverse  order  of  the 
alienation  ofthe  several  parcels. 
It  has  been  uniformly  held  in  all  the  cases,  that  the  priority  ofthe  United  States 
does  not  disturb  any  specific  lien,  nor  the  perfected  lien  for  a  judgment,  that 
is,  it  does  not  supersede  a  mortgage  on  land,  nor  a  judgment  made  perfect  by 
the  issue  of  an  execution  and  a  levy  on  real  estate.    Biitin  the  case  of  a  gen- 
eral lien  it  is  not  so  clear. 
The  laws  ofthe  United  States,  giving  a  priority  to  the  government,  are  of  gen- 
eral application  in  the  cases  therein  stated,  and  it'a  debtor  is  to  be  excepted 
out  ofthe  general  rule,  it  devolves  upon  the  partv  alleging  the  exception,  to 
show  it.  -  ±         } 

Opinion,  Delizered  December  21th,  1850. 
In  the  year  1835,  Joseph  Duncan,  whose  representatives  are 
the    defendants  in  this  case,  became  one  of  the  sureties  of  Wil- 
liam  Linn,  receiver  of  public  moneys  at  VandaUa,  in  this  State 
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The  principal  having  failed  to  comply  with  the  duties  imposed 
on  him  by  law,  the  sureties  became  liable  on  the  bond  given  to 
the  TJnited  States. 

At  the  June  term,  1841,  of  this  Courc,  the  United  States  re- 
covered three  several  judgments  at  law  against  the  sureties, 
Duncan  among  others,  for  the  aggregate  sum  of  ^29, 191.05,  At 
the  time  these  judgments  were  obtained,  none  of  the  sureties 
except  Duncan,  had  any  available  property,  and  Linn,  the  prin- 
cipal, was  insolvent.  On  the  22d  of  December,  1843,  the  United 
States  realized  on  these  judgments,  the  sum  of  $23,532.65. 

In  January,  1844,  Joseph  Duncan  died,  disposing,  by  will,  of 
his  real  and  personal  estate,  but  making  no  provision,  other  than 
the  usual  one  for  the  payment  of  his  debts,  for  the  amount  due 
the  United  States.  At  the  time  of  his  death,  he  was  seized  of  a 
great  many  tracts  of  land  lying  in  different  counties  of  this  State 
and  in  Morgan  county,  his  place  of  residence. 

The  judgments  of  1841,  in  this  Court,  not  covering  the  defal- 
cation of  Linn,  the  plaintiffs  instituted  suit  at  law,  to  the  Decem- 
ber terra  of  this  Court,  1841,  against  William  Thomas,  as  admin- 
istrator, &c  ,  of  Joseph  Duncan,  the  executors  having  resigned  or 
ceased  to  act,  and  at  that  term,  recovered  judgment  against  the 
administrator,   de  bo?izs  testatoris^  for  the  sum  of  $48,151.61. 

In  February,  1846,  the  United  States  filed  a  bill  in  this  Court 
setting  forth  most  of  the  facts  detailed  above,  and  asking  for  a 
discovery  of  the  title  papers  and  estate  of  Duncan,  insisting 
upon  the  priority  of  the  plaintiffs,  and  praying  for  an  account  of 
the  money  due  the  United  States,  of  the  personal  estate  of  Dun- 
can, and  of  the  value,  rents  and  profits  of  the  real  estate,  and 
that,  if  the  personal  estate  was  not  sufficienc,  the  real  estate  might 
be  sold  to  pay  the  debt  due  the  plaintiffs.  To  this  bill  the  widow, 
heirs,  executors,  devisees,  &c.,  of  Duncan  were  made  parties. 
During  the  progress  of  the  cause,  the  value  of  the  widow's  dower 
was  agreed  upon  and  amicably  settled,  and  she  relinquished. 
Answers  were  put  in  by  the  defendants,  and  at  the  June  term, 
1846,  a  decree  was  rendered  in  favor  of  the  United  States,  for 
the  sum  of  $49, 156  15,  [that  being  all  that  was  due,  except  what 
had  not  been  collected  under  the  judgments  of  1841.)  and  order- 
ing the  real  estate  of  Duncan  to  be  sold,  and  the  proceeds  to  be 
paid  to  the  United  States,  first  paying  prior  liens,  if  any." 
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Under  this  decree,  various  sales  of  real  estate  out  of  Morgan 
county  have  taken  place,  under  the  direction  of  a  commisioner, 
from  which  very  considerable  sums  have  been  realized,  part  of 
which  have  been  paid  over  to  the  United  States,  but  there  re* 
mains  the  sum  of  $4,052.00  subject  to  the  order  of  the  court. 

Personal  property,  to  the  amount  of  $300.00,  was  sold  under 
the  judgment  of  1844. 

There  were  two  judgments  recovered  against  Duncan  in  his 
life  time,  in  the*Circuit  Court  of  Morgan  county,  of  this  State, 
one  by  McConnel  et  al.,  for  $333.76,  in  November,  1841,  and 
the  other  by  Matthews  for  $497.35,  in  March,  1842.  On  the 
10th  of  November,  1845,  Doremus,  Suydam  &  Nixon,  filed  a  bill 
in  the  same  court  against  William  Thomas,  administrator,  &c., 
of  Duncan's  estate,  alleging  that  certain  personal  property  which 
the  executors  of  Duncan  had  sold,  and  the  proceeds  of  which, 
amounting  to  $960.60,  it  seems  they  had  applied  to  the  payment 
of  taxes  on  real  estate  and  expenses  of  administration,  belonged 
to  a  firm  of  which  one  James  M.  Duncan  and  Joseph  Duncan, 
in  his  life  time  were  partners,  and  that  the  plaintiffs  were  credi- 
tors of  that  firm,  and  claiming  that  they  (Doremus,  Suydam  & 
Nixon)  should  be  repaid  the  sum  so  used  by  the  executors,  and 
that  they  should  be  substituted  in  their  place  ;  insisting  it  was  a  fa- 
vored claim.  James  M.  Duncan,  also  one  of  the  sureties  of  Linn, 
was  party  to  this  bill,  but  he  was  insolvent.  The  administrator,  in 
his  answer,  denied  the  partnership,  and  referred  to  the  claim  of 
the  United  States,  and  their  priority,  and  to  the  proceedings  in 
this  court,  which  he  set  forth  at  length,  but  the  circuit  court  of 
Morgan  county,  by  a  decree  rendered  on  the  17th  of  November, 
1847,  found  that  the  partnership  did  exist,  as  stated  in  the 
bill  ;  that  at  the  death  of  Duncan,  the  goods  and  chattels  referred 
to,  and  the  proceeds  of  which  had  gone  into  the  hands  of  the  ex- 
ecutors, were  liable  for  the  partnership  debts,  wherever  traced, 
and  ordered  that  the  plaintiffs  should  be  paid  out  of  the  estate  of 
Duncan.  To  Doremus  &  Nixon  $766.48  :  to  William  A.  Ran- 
som &  Co.,  $194.12.  The  latter  had  been  made  parties  and  Suy- 
dam had  died  pending  the  suit.  The  Court  further  adjudged, 
that  inasmuch  as  it  did  not  appear  the  administrator  had  any 
assets  in  his  hands,  he  should  pay  the  above  sums  out  of  assets 
thereafter  to  come  into  his  hands,  or  which  might  remain  in  his 
hands  after  the  settlement  of  his  accounts  as  administrator.     It 
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is  proper  to  add,  that  an  objection  was  made  in  ihe  answer  of 
Thomas,  because  the  United  States  were  not  parties,  but  the 
Court  decided  it  was  not  necessary  to  make  them  parties. 

It  was  conceded  that  the  judgments  of  18  tl,  rendered  in  this 
Court,  were  a  lien  on  all  the  real  estate  of  Duncan,  within  the 
State,  that  the  decree  of  June  term,  1846,  operated  to  the  same 
extent,  upon  the  real  estate  in  the  hands  of  the  heirs,  devisees 
executors,  &c.,  of  Duncan  ;*  and  that  the  judgments  of  the  Mor- 
gan Circuit  Court,  operated  only  upon  real  estate  within  the 
countv  of  Morgan.  The  judgments  and  decree  entered  in  the 
circuit  court  of  Morgan  county,  are  yet  in  force,  not  being  paid 
or  satisfied,  except  some  partial  payments  hereafter  mentioned. 

The  judgments  at  law,  of  this  court,  recovered  in  1841,  being 
paid  only  m  part,  the  United  States  in  1847,  issued  alias  execu- 
tions on  those  judgments,  and  the  marshaUevied  them  on  lands 
lying  in  Morgan  county  of  which  Duncan  died  seized,  and  they 
were  sold  by  theplaintifis. 

Joseph  Duncan,  at  the  time  of  his  death,  did  not  possess  suffi- 
cient propei'ty,  including  real  and  personal,  to  discharge  the  debt 
he  owed  the  United  States,  the  lands  out  of  Morgan  county,  not 
being  of  value  enough  to  satisfy  the  decree  of  June  term,  1846. 
And  it  does  not  appear  that  there  was  more  than  sufficient  pro- 
perty in  Morgan  county,  to  meet  the  balance  due  on  the  judg- 
ments of  1841,  of  this  court. 

In  this  condition  stood  the  cause,  when,  on  the  15th  of  June, 
1847,  McConnel  eial.,  and  Matthews  filed  their  petitions  in  this 
court. 

The  petition  of  McConnel  et  al.,  alleges  that  under  the  decree 
of  1846,  sales  of  lands,  without  the  county  of  Morgan,  had  taken 
place,  upon  which  had  been  made  $3,555.20,  which,  it  insists 
ought  to  be,  as  to  the  lien,  of  their  judgment,  a  credit  on  the  judg- 
ments at  law,  of  the  United  States  of  June  1841  ;  that  there  are 


*  The  opinion  of  the  profession  in  Illinois,  is  so  general  in  favor  of  the  doc- 
trine that  the  lieu  or  judginents  of  the  United  States  Coiirt,  Pis  co-cxtensive 
with  its  jurisdiction,  as  stated  in  the  text,  it  was  not  controverted  on  the  ar- 
gument. See  the  question  discussed  in  a  report  which  was  confirmed  by  the 
Circuit  Court  ofthe  U.  S.  (or  the  Eastern  District  of  Pennsylvania,  contained 
in  the  case  of  Bayard  y.  Lombard  et  al.,9  Howartl's  Reports,  530.  The  Supreme 
Court  of  the  United  States,  held  that  the  decision  ot  the  Circuit  Court  wa» 
flnal  and  conclusive  under  tiie  circumstances  and  could  not  be  reviewetl,  con- 
Bcquciitlv,  no  opinion  vvas  given  as  to  the  lien  of  judgments  obtained  in  the 
Circuit  Court  ol  the  United  States.    WulUce  Jr.  R.,  196,  S.  C. 
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lands  out  of  the  county  of  Morgan,  more  than  suiEcient  to  satisfy 
those  judgments,  and  that  the  United  States  are  proceeding  to 
sell  real  estate  in  Morgan  county.  The  petition  calls  for  the 
interposition  of  the  court  to  arrest  the  sale  ;  to  marshal  the  secu- 
rities so  as  to  give  them  the  benefit  of  this  lien,  by  throwing  the 
judgments  of  the  U.  S.  of  1841 ,  upon  lands  out  of  Morgan  county, 
and  that  the  sum  made  $3,555.20,  be  applied  upon  these  iudg- 
ments. 

The  petition  of  Matthews  is,  in  all  respects  similar  to  that  of 
McConnel  et  al. 

AJi.  fa.  had  issued  on  the  judgment  of^McConnel,  and  $60.00 
hnd  been  obtained  on  it.  AJi.  fa.  had  also  issued  on  the  judg- 
ment of  Matthews,  and  real  estate  had  been  levied  on  and  $393 
made  by  the  sale  of  it.  The  executions  were  issued  in  each  case 
within  a  year  after  the  judgments  were  obtained  respectively. 

On  the  23rd  of  December,  1847,  Doremus  &  Nixon,  and  A.  Kan- 
som  &  Co.  likewise  filed  a  petition  setting  forth  most  of  the  fac.s 
heretofore  mentioned,  and  alleging  that  this  court  had  taken  full 
administration  of  the  estate  of  Duncan  ;  that  their  decree  of  the 
Morgan  Court  of  November,  1847,  had  been  rendered  useless  ; 
that  there  was  no  priority  of  payment  to  the  U.  S.  till  the  estate 
was  ready  to  be  disbursed  ;  that  taxes  and  costs  of  administration 
were  to  be  first  paid  ;  that  under  the  circumstances  they  stood 
as  the  State  and  individuals,  and  were  elected  with  their  rights  ; 
that  there  was  more  real  estate  to  be  sold,  and  their  partnership 
fund  had  incresed  the  amount  to  be  disbursed  in  this  cause,  and 
asking  that  their  decree  be  paid  out  of  moneys  received  from 
the  sale  of  real  and  personal  estate,  or,  if  that  be  not  proper, 
that  the  commissioner  of  this  court  be  ordered  to  sell  land 
enough  to  satisfy  the  sum  named  in  their  decree,  and  pay  it  over 
to  them. 

Various  supplemental  petitions  were  filed  by  all  the  parties, 
from  time  to  time,  bringing  before  the  court  the  proceedings 
that  have  since  taken  place  in  this  cause,  and  particularly  stating, 
that  other  lands  out  of  Morgan  county  had  been  sold  under  the 
decree  of  June,  1846,  and  the  money  received,  and  that  the  sum 
of  ^3,789.56,  was  made  by  sale  of  land  in  Morgan  county  under 
the  judgments  of  1841. 

The  petition  of  O'Donoghue,  which  was  filed  on  the  10th  of 
jBuuary,  1849,  states  that  he  had  purchased  a  lot   of  land  at  a 
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sale  made  by  the  commissioner  in  this  cause,  which  lot  was  sold 
as  a  part  of  the  estate  of  Duncan  ;  that  he  paid  the  commissioner 
for  it,  and  that  Duncan  had  no  title  to  it,  having  before  his  death 
by  deed  duly  recorded,  conveyed  it  to  Illinois  College.  And 
he  seeks  to  have  the  sale  by  the  commissioner  to  him  annulled, 
and  to  have  the  money  paid  by  him  reimbursed  out  of  the  fund 
in  court. 

When  these  petitions  were  presented  this  court,  without  de- 
termining the  question  sought  to  be  raised  by  them,  ordered  that 
a  sufficient  fund  should  be  reserved  to  satisfy  their  claims,  which 
was  to  be  paid  to  the  petitioners,  provided  the  court  should  be 
of  opinion  upon  the  final  disposition  of  the  cause,  that  the  parties 
were  entitled  to  receive  the  amounts  they  sought.  And  there  is 
BOW  a  fund  of  more  than  four  thousand  dollars  awaiting  the  de- 
cision of  the  questions   presented  by  these  petitioners. 

These  are  material  facts. 

The  applications  were  once  heard  before  the  former  Judge  of 
this  court,  but  no  decision  was  given  or  order  entered.  They 
have,  therefore,  been  fully  argued  before  me,  and  it  now  becomes 
my  duty  to  announce  my  opinions  upon  the  dijQferent  questions 
presented. 

The  counsel  of  the  United  States  not  denying  the  allegations 
contained  in  the  petitions,  insists  that  the  petitioners  are  not  en- 
titled to  the  releif  they  seek,  nor  to  any  relief. 

As  the  petition  of  O'Donaghue  stands  upon  a  footing  entirely 
diflFerent  from  the  others,  it  may  be  convenient  to  consider  that 
first. 

The  sale,  under  which  he  purchased  the  lot,  was  made  by  the 
order  of  this  court,  and  it  is  well  settled  that  in  all  judicial  sales 
there  is  no  warranty,  but  that  the  rule  of  caveat  emptor  applies. 
Owing  p.  Thompson,  3  Scam.,  502.  If  there  be  fraud  or  con- 
cealment, or  any  unfair  dealing,  that  may  be  a  ground  for  an  ap- 
plication to  a  court  of  equity  ;  otherwise  the  purchaser  must  look 
to  the  soundness  of  his  title.  This  is  the  established  rule  in  Eng- 
land, and  throughout  the  United  States,  and  it  should  be  pecu- 
liarly applicable  here,  where  it  is  so  easy  to  trace  the  title  to 
real  estate,  the  sources,in  nearly  all  cases,  being  the  public  records 
of  the  country.  It  is  true,  where  a  plaintiff,  in  an  execution, 
purchases  a  tract  of  land  belonging,  apparently,  or  which  he 
supposes  to  belong  to  the  defendant,  and  there  is  in  fact,  no  title, 

ILL.  REP — XII — 35 
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a  court  will  interpose  and  place  the  parties  in  their  former  con- 
dition. Bat  that  is  because  it  is  a  matter  between  themselves, 
the  purchaser  having  neither  benefitted  nor  injured  any  third 
person  ;  and  it  has  been  decided,  that  where  there  is  no  fraud, 
and  a  stranger  to  the  execution  purchased  a  piece  of  land  as  the 
property  of  defendant,  when  he  had  no  title,  a  court  of  equity 
would  compel  the  judgment  debtor  to  refund  the  amount  to  the 
purchaser,  on  the  ground  that  his  purchase  had  paid  the  debt. 
But  no  case  has  been  shown,  in  which,  under  such  circumstances, 
the  purchaser  could  call  upon  the  plaintiff  in  the  execution  to 
refund  the  amount.  Indeed,  the  case  just  mentioned,  is  conclu- 
sive that  he  could  not,  for  it  is  because  the  sale  must  so  far  stand 
as  to  enable  the  plaintiff  to  retain  the  money  paid,  that  the  de- 
fendant is  liable.  It  could  make  no  difference,  that  the  money, 
instead  of  being  in  the  hands  of  the  party,  was  held  by  the  offi- 
cer, or  paid  into  court.  In  either  case,  it  would  seem,  the  right 
of  the  party  to  the  fruits  of  his  judgment,  could  not  be  contested. 
But  conceding  that,  this  last  position  may  be  questionable,  still, 
after  the  money  has  actually  been  paid  to  the  party,  it  is  beyond 
the  reach  of  the  purchaser.  Here  the  moneys  paid  by  the  peti- 
tioner has  been  received  by  the  plaintiffs,  and  he  seeks  to  make 
another  fund,  now  in  court,  arising  from  the  sale  of  other  prop- 
erty belonging  to  the  estate  of  Duncan,  liable  to  his  claim. 

On  the  part  of  the  petitioner,  the  court  was  referred  to  Lan- 
sing V.  Quackenbush,  5  Cowen,  38  ;  a  case  where  the  defendant 
had  represented  he  was  the  owner  of  lots,  which  the  party  pur- 
chased, and  it  turned  out  he  was  not.  On  application  to  the 
court,  they  said  there  was  a  remedy,  but  that  it  was  in  equity. 
Here  was  a  false  statement,  and  if  the  plaintiff  were  not  a  party 
to  it,  the  remedy  would  be  against  the  defendant.  Adams  v. 
Smith,  5  Cowen,  280,  was  also  referred  to.  In  this  case,  the 
sheriff  had  sold  personal  property  which  did  not  belong  to  the 
defendant,  and  the  real  owner  sued  the  sheriff  and  plaintiff  jointly 
and  recovered.  The  court  allowed  the  amount  made  on  the  sale, 
and  endorsed  oa  the  execution,  to  be  stricken  out,  and  an  execu- 
tion to  issue  for  the  amount  of  the  original  judgment.  In  this  case, 
it  was  personal  property,  and  the  owner  resorted  to  the  remedy 
which  the  law  gave  him,  the  property  remaining  with  the  pur- 
chaser. Both  cases  are  very  shortly  reported  and  clearly  distin- 
guishable from  the  present.     But  the  Supreme  Court  of  Illinois 
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have  held  under  somewhat  similar  circumstances,  there  was  no 
remedy  against  the  plaintiff  in  the  execution.  A  party  purch  ased 
some  property  under  an  execution.  A  stranger  sued  for  and  re- 
covered the  property  from  the  purchaser.  The  latter  then  brou  ght 
suit  against  the  plaintiff  in  the  execution,  to  recover  back  the 
purchase  money.  The  court  decided  that  the  plaintiff  was  not 
liable.  England  -y.  Clark,  4  Scam.,  486.  There  were  cases  of 
personal  property,  but  in  a  sale  of  real  estate  under  execution 
no  action  is  brought,  because  if  the  property  of  A.  is  sold  on  an 
execution  against  B.  the  title  to  the  property  is  unchanged,  and 
A.  ordinarily  suffers  no  wrong. 

In  a  very  recent  case,  however,  Dunn?).  Frazior,  8  Blackford, 
432,  this  question  was  directly  decided.  That  was  a  much 
stronger  case  than  this.  A  judgment  had  been  obtained,  and  an 
execution  was  issued  and  returned  nulla  bona,  and  afterwards 
the  judgment  creditor  filed  a  petition,  alleging  that  the  judgment 
debtor  was  the  owner  of  certain  real  estate  in  fee  simple.  On 
the  application  of  the  petitioner,  the  court  ordered  the  real  es- 
tate to  be  sold  on  execution.  It  was  sold  accordingly,  and  Fra- 
zier  became  the  purchaser.  One  of  the  administrators  of  the 
judgment  debtor  was  present  at  the  sale,  and  solicited  Frazier 
to  buy,  assuring  him  that  the  title  was  good.  Various  proceed- 
ings took  place,  during  which  Dunn,  the  judgment  creditor, 
transferred  the  judgment  to  one  Adams,  and  Frazier  refused  to 
pay  the  purchase  money.  Another  execution  was  issued  which 
was  enjoined.  Finally,  Frazier  paid  part  of  the  money  to  Adams, 
and  the  remainder  into  court, (to  the  clerk.)  The  judgment 
debtor  had  no  title  to  the  property.  These  facts  being  made  to 
appear  to  the  court  below,  by  bill  in  chancery,  it  ordered  the 
money  to  be  paid  back  to  Frazier,  but  the  Superior  Court  of  In 
diana,  reversed  the  decree,  on  the  distinct  ground,  that  a  purcha- 
ser who  buys  lands  and  pays  the  money,  the  judgment  creditor 
receiving  it,  cannot  recover  it  back  from  the  creditor,  either  at 
law  or  in  equity,  merely  because  the  judgment  debtor  had  no 
title  to  the  land.  The  proper  course  in  such  a  case,  was  to  pro- 
ceed against  the  judgment  debtor,  or  his  estate,  by  bill  in  equity. 
And  even  in  relation  to  the  money  in  court,  it  depended  alto- 
gether upon  the  fact,  whether  there  was  any  thing  due  on  the 
judgment,  or  it  was  an  overplus,  in  which  last  event  it  might  be 
paid  over  to  the  purchaser.  And  see  Warner  x>.  Helm,  1  Gil- 
man,  220. 
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It  will  be  seen,  therefore,  from  these  principles  and  authori- 
ties, the  petitioner,  while  he  has  no  claim  upon  the  fund  now  in 
court,  has  a  remedy  against  the  estate  of  Duncan.  That  it  may 
be  unavailing  is  his  misfortune.  If  the  petitioner  obtain  the  mo- 
ney he  has  paid,  it  must  be  by  the  voluntary  act  of  the  plaintiffs, 
and  not  by  the  order  of  this  court. 

Let  us  now  proceed  to  consider  the  petition  of  Doremus  &  Nix- 
on, and  A.  Ransom  &  Co.  They  insist  that,  inasmuch  as  there 
was  a  partnership  between  James  M.  and  Joseph  Duncan,  and 
the  executor  of  Joseph  Duncan,  had  used  the  partnership  goods 
to  pay  the  taxes  on  his  real  estate,  and  the  expenses  of  adminis- 
tration, they,  as  creditors  of  the  partnership,  have  a  right  to  be 
repaid  out  of  the  fund  in  court. 

There  can  be  no  doubt  that  the  partnership  effects  are  prima- 
rily liable  for  the  partnership  debts,  and  that  those  effects  ought 
not  to  be  appropriated  to  the  payment  of  the  separate  liabilities, 
of  one  of  the  partners.  And  if  the  executors  knowingly  diverted 
them,  in  the  manner  charged  in  the  bill  filed  in  the  Circuit  Court 
of  the  State,  they  acted  illegally.  But  conceding  this,  it  does 
not  follow  that  the  partnership  creditors  thereby  obtained  a  lien 
upon  the  separate  property  of  Duncan.  No  authority  has  been 
referred  to  which'shows  that  if  one  partner  withdraws  funds  from 
the  partnership,  and  pays  the  taxes  on  his  private  estate,  the 
creditors  of  the  firm  thereby  acquire  a  lien  on  the  land,  unless, 
indeed,  the  decree  on  which  the  application  now  under  consider- 
ation is  founded,  maybe  so  regarded.  All  that  can  be  said  is, 
that  the  estate  of  the  partner  becomes  liable  to  the  creditor  of 
the  firm.  The  estate  of  the  partner  is  still  his  own  private  pro- 
perty, and  in  case  of  his  death,  passes  to  his  heirs  or  devisees, 
subject,  if  he  had  used  the  partnership  funds  for  the  purpose 
mentioned  to  that  debt  as  toothers.  Story  on  Part.,  §97,  326, 
358,  359,  360  &  361.  Neither  could  the  use  of  the  partnership 
funds,  by  the  executors,  in  the  expenses  of  administration,  create 
any  lien  upon  the  estate.  It  would  still  be  a  debt  due  from  the 
estate.  And,  if  the  creditor  of  the  firm  was  placed  in  the  condi- 
tion of  those  individuals  to  whom  those  expenses  had  been  paid, 
it  is  doubtful,  whether  that  circumstance,  for  reasons  presently 
to  be  given,  would  affect  the  question . 

It    has  been  decided  that  the  priority  of    the  United    States 
does  not  reach  the  property  of  a  partner  in  partnership  effects, 
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SO  as  to  pay  the  separate  debt  of  one  of  the  partners,  (he  being 
the  debtor  of  the  United  States,)  where  the  partnership  prop- 
erty is  not  sufficient  to  pay  the  debts  of  the  firm.  U.  S.  "W.  Hack, 
8  Peters,  271.  But  that  proceeds  upon  the  presumption  that  they 
are  partnership  effects.  It  is  plain,  if  they  had  ceased  to  be 
such,  and  had  become  the  separate  property  of  the  one  indebted 
to  the  United  States,  the  doctrine  would  be  different.  The  true 
test  would  seem  to  be,  whether  the  property  belonged  to  the 
firm  or  the  individual. 

Now  it  is  to  be  remarked,  that  these  petitioners  did  not  ask 
the  Court  of  Morgan  county  to  do  more  than  to  declare  the 
partnership,  and  to  decree  the  payment  of  the  partnership  debt, 
out  of  assets  which  were  at  that  time,  or  thereafter  to  be,  in  the 
hands  of  the  administrator.  They  claimed  at  most,  not  a  lien 
on  the  estate,  but  a  priority  of  payment  out  of  the  estate.  And 
the  Qourt,  though  it  expresses  the  opinion,  that  the  proceeds  of 
the  partnership  effects  were  liable  to  the  debts  of  the  petitioners, 
wherever  they  could  be  traced,  decides  they  were  to  be  paid  out 
of  the  estate  of  the  testator.  Accordingly,  in  whatever  light  we 
may  regard  this  decree  of  the  Circuit  Court  of  Morgan  county, 
it  is  clear  it  intended  that  payment  of  the  debts  was  to  be  made 
out  of  Duncan's  estate,  when  there  should  be  sufficient  assets  for 
that  purpose  in  the  hands  of  the  administrator.  The  Court  doea 
not  even  decree  that  the  petitioners  shall  be  first  paid  ;  but  there 
is  an  alternative,  that  they  may  be  paid  when  the  administrator, 
upon  the  settlement  of  his  accounts  as  such,  shall  have  money 
then  remaining  in  his  hands.  The  decree  did  not  create  any 
lien,  specific  or  general,  upon  any  fund,  nor  upon  the  real  estate 
of  the  testator,  as  it  probably  could  not ;  and  it  does  not  vary 
essentially  from  the  usual  judgment  against  an  administrator, 
for  the  debt  of  a  deceased  party. 

Though  an  objection  was  taken  to  the  proceedings  in  Morgan 
county,  because  the  United  States  were  not  made  parties,  it  is 
said  that  the  decree  is  binding  on  them  in  this  Court,  in  this  ap- 
plication on  the  part  of  the  petitioners.  Let  us  now  examine 
this  position,  and  endeavor  to  ascertain  whether  this  is  so. 

At  the  time  of  Joseph  Duncan's  death,  his  indebtedness  to 
the  United  States,  except  the  balance  due  on  the  judgments  at 
law  of  this  Court  of  1841,  did  not  constitute  a  lien  upon  his 
real  or  personal   estate.     The  plaintiffs  had   only  a  right   to  a 
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priority  of  payment.  And  it  may  be  admitted,  for  the  purpose 
of  this  argument,  that  their  priority  did  not  extend,  in  point  of 
law,  so  as  to  operate  upon  the  real  estate  of  which  Duncan  died 
seized,  in  the  hands  of  heirs  or  devisees.  But  at  the  time  the 
petitioners  filed  their  bill  in  the  Circuit  Court  of  Morgan  coun- 
ty, there  was  a  judgment  of  this  Court  against  William  Thomas 
as  the  administrator,  with  the  will  annexed,  &c. ,  of  Duncan  ;  and 
at  the  time  the  final  decree  was  rendered  in  the  Circuit  Court  of 
Morgan  county,  there  was,  and  had  been,  for  more  than  a  year, 
a  decree  standing  in  this  Court,  which  took  effect  upon  all  the 
real  estate  of  Duncan  within  the  state,  and  directed  it  all  to  be 
sold  for  the  payment  of  the  debts  of  the  United  States,  first 
paying  prior  liens.  When  this  decree  was  rendered,  in  June, 
1846,  the  claims  of  the  petitioners  were  certainly  not  a  prior 
lien,  binding  the  estate.  If,  then,  we  give  effect  to  the  decree 
in  the  State  Court,  we  are  not  the  less  bound  to  give  full  effect 
to  the  judgments  and  decree  in  this  Court ;  and  we  will  now  pro- 
ceed to  show,  that  it  must  be  considered  subject  to  those  of  this 
Court ;  that  under  the  law  and  by  virtue  of  the  proceedings  here 
the  decree  of  the  Circuit  Court  of  Morgan  county  could  not  be- 
come operative  until  the  claims  in  this  Com't  were  satisfied. 

The  petitioners  have  not  sought  to  enforce  their  decree  in  the 
State  Court ;  indeed,  so  long  as  there  is  nothing  in  the  hands  of 
the  administrator,  it  could  not,  by  its  terms,  be  enforced.  They 
come  into  this  Court,  and  request  its  action  upon  their  claims. 

By  the  fifth  section  of  the  act  of  3d  of  March,  1797,  it  is 
provided  that  when  any  revenue  officer,  or  other  person,  hereafter 
becoming  indebted  to  the  United  States  by  bond  or  otherwise, 
or  shall  become  insolvent,  or  where  the  estate  of  any  deceased 
debtor,  in  the  hands  of  executors  or  administrators  shall  be  insuf- 
ficient to  pay  all  the  debts  due  from  the  deceased,  the  debt  due  to 
the  United  States  shall  be  first  satisfied.  1  Statutes  at  Large,  515. 
This  applies  to  two  classes  of  debtors — those  who  are  insolvent, 
and  those  whose  estates,  in  the  hands  of  executors  or  administra- 
tors, are  not  sufficient  to  discharge  all  the  debts  due  from  the  es- 
tate. It  was  intended  to  reach  the  property  of  the  debtor,  wheth- 
er living  or  dead.  It  has  been  decided  that  this  section  is  appli- 
cable to  all  debtors  of  the  United  States.  Joseph  Duncan's  es- 
tate was  the  estate  of  a  deceased  debtor  of  the  United  States  ; 
and  when  it  came  within  the  other  requisition  of  the  act — that  is, 
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whenever  it  came  into  the  hands  of  executors  or  administra- 
tors— then  the  operation  of  the  law  was  complete.  The  doc- 
trine of  the  Supreme  Court  of  the  United  States,  as  founded  on 
this  law,  and  on  a  similar  one,  (act  of  March  2d,  1799,  sec.  65,) 
as  it  respects  this  point  is,  that  the  party,  whether  assignee,  ex- 
ecutor or  administrator,  into  whose  hands  the  estate  of  the  two 
classes  of  debtors  mentioned  passes,  becomes  a  trustee  for  the 
United  States,  and  from  the  fund  in  his  hands,  they  must  first 
be  paid.  Blaston?;.  The  Farmers'  Bank  of  Delaware,  12  Peters, 
102  ;  Brent  ■?).  Bank  of  Washington,  10  Peters,  596.  If  it  be 
admitted  that  the  priority  of  the  United  States  did  not  extend 
to  the  real  estate  of  Duncan,  in  the  hands  of  heirg  or  devisees, 
as  already  stated,  because  it  does  not  attach  as  against  them, 
still  when  the  real  estate  or  the  proceeds  thereof  passed  to  or 
vested  by  law  in  the  hands  of  the  executors  or  administrators, 
the  priority  did  attach.  United  States  xi.  Crookshank,  1  Ed- 
wards' Chancery  R,,  233.  Consequently,  whenever  the  proceeds 
of  any  real  estate,  or  any  personal  estate,  came  into  the  hands 
of  Thomas  as  the  administrator,  he,  having  notice  of  the  debt 
due  the  government,  became  a  trustee  for  the  United  States, 
and  was  obliged  to  pay  them  first,  independent  of  the  judgment 
of  December  term,  1844,  and  the  decree  of  June  term,  1846,  of 
this  Court.  These  merely  determined  the  amount  of  the  debt, 
but  in  no  degree  changed  his  duty  in  the  premises. 

It  is  to  be  observed,  that  this  law  of  Congress  supersedes  all 
state  laws  upon  the  subject  of  the  distribution  of  those  estates 
that  come  within  its  provisions.  The  language  of  the  Supreme 
Court  of  the  United  States,  in  Thellason -«.  Smith,  2  Wheaton, 
296,  is  that  there  is  no  exception  made  by  the  law,  in  favor  of 
a  particular  class  of  creditors.  And  the  same  Court,  in  Conrad 
V.  Atlantic  Insurance  Company,  1  Peters,  444,  says,  that  the  pri- 
ority of  the  United  States  does  not  yield  to  any  class  of  credi- 
tors, however  high  may  be  the  dignity  of  their  debts.  It  fol- 
lows, then,  if  these  principles  are  correct,  that  the  claims  of  the 
petitioners  cannot  bind  any  funds  in  the  hands  of  the  adminis- 
trator, nor  any  lands  sold  under  the  judgments  at  law,  nor  the 
decree  in  chancery  of  this  Court  nor  the  proceeds  of  the  same, 
notwithstanding  the  decree  of  the  Circuit  Court,  of  Morgan 
county ;  for  whatever  may  be  the  effect  of  this  last  decree,  it 
cannot  operate,  under  the    circumstances,  so  as  to  impair  the 


536  DRUMMOKD'S  OPINION. 


United  States  v.  Duncan  et  al. 


rights  of  the  United  States.     Field  v.  United  States,  9  Peters, 
183. 

The  remaining  question  is  as  to  the  effect  of  the  judgments  at 
law  of  the  Circuit  Court  of  Morgan  county.  As  the  rights  of 
the  petitioners,  whose  claims  we  are  now  to  consider,  depend 
upon  the  same  principle,  we  will  examine  them  together.  This, 
then,  was  the  position  of  the  parties.  The  United  States  had 
judgments,  binding  all  the  lands  of  Duncan  throughout  the 
State,  prior,  in  point  of  time,  to  the  judgment  of  McConnel  et  al., 
and  that  of  Matthews,  which  last  two  judgments,  were  binding 
only  on  lands  in  Morgan  county  ;  and  the  United  States  had  a 
decree  subsequent  and  subordinate  to  both,  but  which,  in  extent, 
had  the  advantage  of  operating,  like  the  judgments  of  June, 
1841,  throughout  the  State.  The  petitioners  insist  they  have  a 
right  to  throw  the  judgments  of  1841,  upon  land  without  the 
county  of  Morgan  They  assert  that  at  the  time  their  judgments 
became  liens  upon  the  real  estate  in  Morgan  county,  the  United 
States,  having  also  judgments  which  were  liens  upon  that  land, 
and  which  were,  besides,  liens  upon  lands  out  of  Morgan  county, 
are  compelled  to  go  upon  these  last  mentioned  lands,  upon  the 
principle  well  recognized  and  understood,  that  where  a  party 
has  a  lien  for  a  debt  on  two  funds,  and  another  party  has  a  lien 
on  one  of  the  funds  only  a  court  of  equity  will  oblige  the  party 
who  has  the  double  fund,  to  resort  in  the  first  instance,  for  pay- 
ment to  that  fund  upon  which  the  other  party  has  no  lien.  And 
it  is  contended  that  the  circumstance  of  the  United  States  pro- 
curing a  decree,  binding  the  lands  out  of  Morgan  county,  before 
the  application  is  made  here,  can  make  no  difference.  Another 
principle  is  also  invoked,  which  may  be  considered  settled  law 
in  New  York  at  least ;  that  where  there  is  a  general  incum- 
brance upon  distinct  parcels  of  land,  and  the  owner  aliens  them 
at  different  times  to  different  persons,  the  parcel  last  sold  is  to 
be  first  charged  to  its  full  value  to  pay  the  general  incumbrance, 
and  so  on  backwards.  The  argument  is  this :  if  Duncan  had 
mortgaged  all  his  lands  in  the  State,  to  the  United  States,  for 
the  payment  of  thirty  thousand  dollars,  and  then  had  mortgaged 
his  lands  in  Morgan  county  to  these  petitioners  for  the  amount 
of  their  judgments,  and  afterwards  all  his  lands  out  of  Morgan 
county  to  the  United  States  for  forty-nine  thousand  dollars, 
these  lands  out  of  Morgan,  being  the  last  aliened,  are,  according 
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to  the  doctrine  above  mentioned,  to  be  first  charged  with  the 
payment  of  the  sum  first  named.  And  it  can  make  no  difference, 
it  is  said,  if  instead  of  mortgaging  the  lands  out  of  Morgan,  hd 
had  moitgaged  all  of  his  lands  in  the  State  over  again  ;  because, 
it  will  be  seen,  in  order  to  adapt  it  to  this  case,  we  must  include 
all  of  the  land,  the  decree  of  1846  of  this  court  binding  the 
lands  in  Morgan  county  as  well  as  elsewhere.  It  is  urged  that 
these  being  judgments,  the  principal  is  the  same. 

This  is  stating  the  proposition  fully,  and  carrjang  the  analogy 
to  as  great  an  extent  in  favor  of  the  petitioners,  as  was  contended 
for  by  their  counsel  on  the  argument. 

The  doctrine  that  where  a  man  owns  different  parcels  of  land, 
and  transfers  some  of  them,  himself  also  retaining  some,  all  the 
parcels  being  subject,  before  the  transfer,  to  a  general  incum- 
brance made  by  him,  the  part  which  he  still  retains  shall  be 
applied  to  the  payment  or  discharge  of  that  general  incum- 
brance, ratber  than  :hat  which  he  has  transferred,  is  founded  on 
the  plainest  principles  of  equity.  It  would  be  manifestly  unjust 
that  those  persons  to  whom  he  had  made  transfers,  should  be 
compelled  to  pay  off  the  incumbrance,  when  he  held  land  which 
would  satisfy  it.  Accordingly,  it  has  been  held,  under  such  cir- 
cumstances, that  the  property  transferred  is  only  liable,  in  the 
event  of  the  part  remaining  in  the  owner  not  being  sufficient  to 
discharge  the  incumbrance.  On  the  other  hand,  the  doctrine 
already  mentioned,  as  settled  in  Ne^  York,  that  land  consisting 
of  different  parcels,  subject  to  a  general  incumbrance,  is  in  equity 
to  be  charged  in  the  inverse  order  of  the  alienation  of  the  several 
parcels,  has  been  sometimes  questioned,  and  Judge  Story  thinks 
it  is  not  maintainable  upon  principle  ;  and  inclines  to  the  opinion 
that  there  should  be  contribution,  in  such  cases,  according  to  the 
relative  value  of  the  estates.  Story's  Equity  Juriss.,  §§634  a, 
1233  a. 

The  New  York  doctrine  was  pressed  very  far  in  the  case  of 
Schryver  v.  Teller,  9  Paige,  173,  and  as  that  was  cited  in  the 
argument  by  the  counsel  of  the  petitioners,  and  considered  con- 
clusively settling  the  principles  which  should  govern  this  case, 
it  may  not  be  improper  to  give  it  a  particular  examination. 

In  that  case,  the  owner  of  the  parcels  of  land — one  at  Coxsa- 
kie,  the  other  at  Redhook — having  encumbered  both  by  judg- 
ments and  each  by  mortgages,  on  the  28th  of  May,  1840,  mort- 
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gaged  the  Coxsackie  property,  and  on  the  Tth  of  July  following 
mortgaged  it  again  to  another  person.      On  the  9th  of  June,  cf  the 
same  year,  he   mortgaged  the  Redhook  property,  and    again  on 
the  12th  of  the  same  month,  this  last   being  given  to    the   same 
person  that  held  the  mortgage  of  the  7th  of  July  on  the  Coxsac- 
kie property.     On  the  3rd  of  June,  1840,  a  judgment  was  dock- 
eted, which  was  a  lien  on  both.     The  parties  who  held  the  mort- 
gage of  the  7th   of  July  on  the  Coxsackie  property,  and   those 
who  held  the  mortgage  of  the  9th  of  June,  on  the  Redhook  pro- 
perty, at  difterent   times    and  in  different  courts,  filed  bills   for 
foreclosure,  and  at  different  dates  obtained  the  usual  decrees  for 
sale  cf  the  property,  the  master  having  reported  as  to  the  prior- 
ity of  the  several  liens.     On  the  2nd  of  March,    1841,  the  Red- 
hood  property  was  sold  for  an  amount  sufficient  to  satisfy  all  the 
liens  on  it  prior  in  point  of  time    to  the  mortgage  of  the  28th   of 
May,  1840,  on  the  Coxsackie  property.     On  the  23rd  of  March, 
1841,  this  last  property  was  sold  for  an  amount  not  sufficient  to 
pay  the  costs  of    foreclosure  and  the  mortgage  of  28th  of  May, 
if  the  nrevious  judgments,  as  well  as  the   prior  specific  liens   on 
that  property,  Avere  paid  out  of  such  sale.     Under  such    circum- 
stances, the  holder  of  the  mortgage   of  the  28th  of   May  made 
application  to  the  court  for  a  modification  of  the  original  decree 
so  as  to  throw   the  judgments  on  the  surplus   proceeds   of   the 
Redhook  property,  after  satisfying  all  liens  thereon  prior  to  his 
mortgage.     The  court  allowed  the  application,  on    the  ground 
that  as  the  Redhook  property  was   more    than    sufficient  to  pay 
all  liens  on  it  prior  to  the  date    of  the    applicant's    mortgage,  in 
case  the  judgment  creditors,  who  held  liens  at  that  time,  sought 
to  enforce  them  on  the  Redhook  property,  if  the  applicant  paid 
them,  he  would  have  a  right  in  equity  to  insist  on  an  assignment 
of  them,  so  that  he  might  have  a  repayment  out   of  the  surplus 
proceeds,  in  preference  to  those  who  had   liens  on   that  property 
accruing  after  the  date  of  his  mortgage.     For  instance,  the  judg- 
ment crelitors  had  liens  on  both    properties,  when  his    mortgage 
was  taken  on  one.      [Coxsackie]  If,  in    enforcing  those  lieiis,  it 
would  prejudice  his  mortgage,  he   would  have- a    right  in  equity 
to  compel  them  to  go  upon  the  Redhook  property,  because,  cer- 
tainly, he  could  be  in  no  better  position  by  taking  an  assignment 
of  the  judgments,  than  those  who  held  them.     Let    us   suppose 
tho  case  put,  had  actually  happened  ;  that  the  applicant  had  pur- 
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chased  the  judgments  ;  then  he  would  be  the  holder  of  judg- 
ments binding  on  both  properties,  and  of  a  mortgage  on  one. 
The  doctrine  of  the  court  is,  that  in  this  condition,  he  could  go 
upon  the  Ptedhook  property  to  satisfy  his  judgments,  in  prefer- 
ence to  one  who  had  a  lien  on  that  property  accruing  after  his 
mortgage.  The  court  illustrated  it  by  saying,  if  there  had  been 
a  mortgage  on  both  properties,  and  it  had  been  foreclosed,  the 
decree  would  require  the  property  to  be  sold  separately,  and  the 
proceeds  so  to  be  marshalled  as  to  pay  general  liens  on  the  whole 
out  of  that  part  of  the  fund  arising  from  the  sale  of  the  Redhook 
property,  thus  far  giving  the  applicant  the  benefit  of  his  priority 
on  the  Coxsackie  property,  over  a  subsequent  incumbrancer  of 
the  Redhook  property. 

In  the  case  just  cited,  there  was  a  general  incumbrance,  bind- 
ing oth  parcels,  also  specific  incumbrances  binding  each,  and  a 
transfer  made  of  one,  and  then  the  other  ;  and  it  seems  to  proceed 
upon  the  principle  that,  inasmuch  as  at  the  time  when  the  trans- 
fer was  made  of  one  of  the  parcels,  the  party  would  have  the 
right  to  compel  the  general  iucumbrancer  to  go  upon  that  parcel 
not  affected  by  the  transfer,  no  subsequent  act  of  the  owner  in 
relation  to  that  other  parcel,  could  change  his  rights.  Whether 
it  would  make  any  difference,  if  the  general  incumbrance  and 
the  transfer  of  the  second  parcel  were  held  by  the  same  person, 
does  not  appear ;  but  it  is  certain,  he  would,  in  one  sense,  come 
within  the  qualification  for  limitation  of  the  rule  laid  down  by 
Judge  Story.  Pie  says,  that  though  the  rule,  that  is,  if  a  cred- 
itor has  two  funds,  he  shall  take  his  satisfaction  out  of  that  fund 
upon  which  another  creditor  has  no  lien,  is  so  general, it  is  never  ap- 
plied, except  when  it  can  be  done  without  injustice  to  the  person 
who  has  the  double  fund,  as  well  as  the  debtor.  It  is  never  done 
when  it  trenches  upon  the  rights,  or  operates  to  the  prejudice  of 
the  party  entitled  to  the  double  fund.  Equity  Jurisprudence, 
§558,  559,  560,  683.  The  object  is  to  satisfy  both  creditors.  It 
is  apparent,  however,  whenever  the  double  fund  is  insufficient 
to  pay  all  the  claims  against  it,  and  the  same  person  has  a  right 
to  proceed  against  both,  and  against  one  alone,  it  does  affect  the 
right  of  the  party  entitled  to  the  double  fund.  For  example,  in 
this  case,  the  United  States  have  a  general  lien  on  different  par- 
cels of  land  ;  creditors,  the  petitioners,  have  also  a  general  lien 
on  some  of  the  parcels  ;  and  the  United  States  have  alien  which 
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may  "vvell  be  considered  specific  upon  all  the  parcels.  Now  it  is 
plain,  if  the  creditors  turn  the  general  lien  of  the  United  States 
over  to  the  lands  not  bound  by  the  lien  of  the  creditors,  under 
the  facts  of  this  case,  it  diminishes,  by  so  much,  the  fund  which 
is  to  satisfy  the  decree  of  1846.  In  other  words,  whatever  is 
paid  to  the  petitioners  is  an  absolute  loss  to  the  plaintiffs.  Not- 
withstanding such  '  would  be  the  effect,  in  this  case,  upon  the 
party  entitled  to  the  double  fund,  it  may  be  questionable  whether 
the  circumstance  of  taking  a  subsequent  lien,  would  or  ought  to 
place  them  in  a  better  position  ;  certainly  not,  if  the  true  reason 
be  given  for  the  rule,  in  the  case  in  Paige.  To  apply  the  argu- 
ment of  that  case  to  this  ;  if  these  petitioners  had  paid  off  the  bal- 
ance due  on  the  judgments  of  the  plaintiffs  of  1841,  they  would 
have  the  right  in  equity,  to  insist  upon  an  assignment    thereof. 

The  case  of  Schryver  v.  Teller,  if  we  admit  that  it  was  rightly 
ruled,  must  be  regarded  as  deciding  that  a  general  lien  will  be 
thrown  upon  a  particular  parcel  of  land  so  as  to  give  a  party  hav- 
ing a  mortgage  the  benefit  of  his  priority  over  subsequent  incum- 
brances, either  of  the  whole  or  a  part ;  that  is,  where  the  question 
is  dependent  upon  priority  of  time  alone.  But  it  does  not  follow 
that  this  would  be  the  rule  where  there  is  a  priority  of  right, 
that  is  in  a  case  where  the  parties,  as  such,  do  not  stand  upon 
an  equality  of  right. 

Let  us  therefore  examine  how  far  the  character  of  the  parties 
in  this  case,  affects  the  question.  The  plaintiffs  consti  tute  the 
sovereign  power  of  the  country,  and,  according  to  the  jurispru- 
dence of  most  States,  under  certain  circumstances,  are  entitled, 
as  a  creditor,  to  peculiar  privileges.  It  was  so  under  the  Roman 
law  :  is  so  under  the  law   of  England,  and  under  our  own. 

We  must  bear  in  mind,  that  the  statutes   giving    the  govern- 
ment a  priority,  are  presumed  to  have  for  thair  object  the  public 
good,  and  are,  therefore,  to  be  liberally  construed.   United  States 
V.  State  Bank  of  North  Carolina,  6  Peter's,  29  ;  Beaston  v.  Far- 
mers' Bank  of  Delaware,  12  Peter's,  134. 

The  application  was  presented  in  this  case,  after  a  levy  had 
been  made  by  the  United  States,  upon  lands  in  Morgan  county, 
under  executions  issued  on  the  judgments  of  1841.  The  lands 
were  sold  and  the  moneys  appropriated  upon  those  judgments, 
subsequent  to  the  filing  of  the  original  petitions,  as  appears  by  the 
supplemental  petitions.  This  court  did  not  interfere  with  the  pro- 
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ceedingB  under  tlie  executions,  but  suffered  them  to  continue,  and 
directed  that  there  should  be  reserved  a  sufficient  fund  to  meet  the 
claim  of  the  petitioners,  from  what  might  be  made  by  the  sale  of 
lands  in  this  case.  The  rights  of  the  petitioners  ought,  perhaps,  for 
that  reason,  to  be  considered  the  same  as  if  the  money  arising 
fi'om  the  sale  of  the  Morgan  lands  had  been  paid  into  court, 
subject  to  its  order  herein.  And,  apparently,  it  should  be  gov- 
erned by  the  same  principles  as  if  the  petitioners,  instead  of  pur- 
suing the  course  they  have,  had  applied  to  a  court  of  equity  to 
restrain  the  proceedings  on  the  executions,  waiving  for  the  pur- 
pose of  the  supposed  case,  all  objections  on  account  of  sovereignty, 
and  the  United  States  had  come  and  given,  in  answer,  the  de  - 
cree  of  1846  ;  the  indebtedness  of  Duncan's  estate  ;  in  fines  stating 
all   the  facts  and  claiming   a  priority  of  payment  under  the  law. 

It  would  seem  upon  principle,  as  well  as  by  the  authority  of 
adjudged  cases,  if  we  throw  out  of  view  the  decree  of  1846,  and 
the  quescion  of  sovereignty,  there  could  be  no  doubt  of  the  right 
of  the  judgment  creditors  to  compel  the  plaintiffs  to  look  to  lands 
out  of  Morgan  county,  not  bound  by  their  lien,  for  the  satisfac- 
tion of  the  balance  due  the  United  States,  upon  the  judgments 
of  1841,  for  in  that  case,  there  would  be  property  sufficient  to 
pay  both.  It  is  true,  technically  speaking,  the  petitioners,  if  they 
paid  the  judgments  of  1841,  could  not  compel  the  plaintiffs  to 
assign  those  judgments  to  them,  because  they  could  not  strictly 
reach  the  United  States.  Hill  v.  United  States,  9  Howard,  386. 
But  if  this  difficulty  were  avoided,  the  question  is  whether  the 
decree  of  1846,  which  operated  specifically  upon  lands  not  af- 
fected by  the  judgments  of  the  petitioners,  changes  the  principle. 

It  must  be  conceded  the  question  is  not  free  from  embarrass- 
ment, in  consequence  of  the  difficulty  of  extracting  from  the  va- 
rious cases  which  have  been  decided,  the  true  rule  of  interpreta- 
tion of  the  acts  of  Congress,  laid  down  by  the  Supreme  Court. 

The  petitioners  had  taken  out  executions  on  their  judgments, 
within  a  year  after  they  were  rendered  ;  on  one  some  real  estate, 
not  in  question  here,  had  been  sold  ;  on  the  other,  a  small  pay- 
ment had  been  made  ;  as  to  the  balances  due  on  them  respect- 
ively, the  judgments  became  general  liens. 

It  has  been  uniformly  held,  in  all  the  cases,  that  the  priority 
of  the  United  States,  does  not  disturb  any  specific  lien,  nor  the 
perfected  lien  of  a  judgment;    that  is,  it  does  not  supersede  a 


542  DRUMMOND'S   OPINION. 


United  States?'.  Duncan  etal. 


mortgage  on  land,  nor  a  judgment  made  perfect  by  the  issue  of 
an  execution  and  a  levy  on  land.  Tlielluson  ?).  Smith,  2  Wheat. , 
396  ;  Conard  «.  Atlantic  Insurance  Company,  1  Peters,  386. 

But  in  the  case  of  a  general  lien  it  is  not  so  clear.  The  case 
of  Tbelluson'y.  Smith,  if  it  is  not'considered,  as  in  some  respects, 
overruled  by  the  case  of  Conard  -y.  The  Atlantic  Ins.  Co.,  cer- 
tainly establishes  the  doctrine  that  the  priority  of  the  United 
States  does  not  yield  to  a  judgment  which  is  a  general  lien  upon 
real  estate.  The  facts  were,  that  Thelluson  and  others,  recov- 
ered a  judgment  against  Crammond,  which,  it  was  admitted  by 
the  Court,  was  a  lien  upon  his  lands  on  the  20th  of  May,  1805. 
Afterwards  he  made  an  assignment  of  all  his  estate,  being  insol- 
vent, and  in  debt  to  the  United  States,  so  as  to  bring  him  within 
the  operation  of  the  acts-of  Congress.  The  United  States  sub- 
sequently brought  suit  against  him,  had  judgment,  sued  out  exe- 
cution, levied  on  and  sold  an  estate,  called  Sedgely,  admitted  to 
be  bound  by  the  judgment  of  May  20,  1805.  The  Marshal  hav- 
ing received  the  proceeds,  Thelluson  et  al.,  brought  suit  against 
him.  _  They  had  not  issued  execution,  nor  levied  on  the  estate 
by  virtue  of  their  judgment.  One  of  the  questions  made  in  the 
case  was,  whether  the  United  States  were  entitled  to  be  paid  in 
preference  to  the  judgment  creditor?  This  the  Supreme  Court 
decided  in  the  aflSrmative,  concluding  by  saying  :  "a  judgment 
gives  the  judgment  creditor  a  lien  on  the  debtor's  lands,  and  a 
preference  over  all  subsequent  judgment  creditors.  But  the  act 
of  Congress  defeats  this  preference."  This  was  under  the  act  of 
1799,  but  we  have  already  seen,  that  in  this  respect,  it  is  like 
the  act  of  179T.  '  '    .  ^      ' 

This  case  was  particularly  examined  and  reviewed  in  Conard 
-y.  The  Atlantic  Insurance  Company.  It  is  there  said,  that  Thel- 
luson t).  Smith  was  a  case  where  a  judgment  creditor  sought  to 
recover  the  proceeds  of  a  sale  of  land  made  under  an  adverse 
execution,  on  the  ground  that  he  had  a  general  lien  by  judg- 
ment on  the  land  ;  and  m  such  circumstances  the  action  was  not 
mamtamable.  The  real  ground  of  the  decision,  the  court  says, 
was,  that  the  judgment  creditor  had  never  made  his  lien  spe- 
cific ;  that  he  had  no  title  to  the  proceeds  as  his  property  ;  and  if 
they  were  to  be  deemed  general  funds  of  the  debtor,  the  priority 
of  the  United  States  attached  ;  that  a  mere  lien  on  land  did  not 
convey  the  legal  title   to  the   proceeds  of  a  sale,  made  under  an 
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adverse  execution  ;  the  case  did  not  establish  the  principle,  that 
a  specific  lien  could  be  displaced  bj  the  priorllj  of  the  United 
States  ;  because  that  priority  was  not,  of  itself,  equivalent  to  a 
lien.  Judge  Johnson,  in  his  separate  opinion,  says,  that  he 
never  acknowledged  the  authority  of  the  case  of  Thelluson  v. 
Smith,  on  the  point  supposed  to  be  decided  by  it — the  prece- 
dence of  the  debt  of  the  United  States,  as  to  a  previous  judg- 
ment, in  the  case  of  a  general  assignment  ;  and  that  he  concurred 
in  it,  only  because  of  the  want  of  priority  betwenn  the  parties. 
He  thought  the  sale  of  the  Sedgely  estate  under  the  execution 
was  a  nullity,  because  the  assignment  of  Crammond  divested  all 
his  interest,  so  as  to  place  it  beyond  the  reach  of  the  execution 
issued  on  the  judgment  of  the  United  States.  Suppose,  how- 
ever, the  assignees  in  whom  the  estate  had  vested — admitting  it 
had  vested — had  sold  it  notwithstanding  the  lien  ;  then,  accord- 
ing to  my  understanding  of  the  case  of  Thelluson  v.  Smith, 
even  as  corrected  and  explained  in  Conard  v.  The  Atlantic  In- 
surance Company,  the  proceeds  of  the  sale  in  the  hands  of  the 
assignees,  would  have  been  subject  to  the  priority  of  the  United 
States.  As,  in  this  case,  if  the  lands  in  Morgan  County  had 
been  sold  by  the  executors  or  administrator,  under  the  authority 
of  the  will  or  of  the  law,  the  proceeds  would  have  been  liable, 
not  to  the  judgment  creditors,  (the  petitioners,)  but  to  the  United 
States  ;  it  being  understood  in  all  such  cases,  that  the  executor 
or  administrator  in  whose  hands  the  proceeds  were,  had  notice 
of  the  debt  due  the  government. 

In  Conard  v.  The  Atlantic  Insurance  Company,  the  court  are 
careful  to  say,  the  priority  of  the  United  States  does  no  t  effect 
any  specific  lien  ;  but  in  the  case  of  Brent  v.  The  Bank  of  Wash- 
ington, 10  Peters,  596,  the  court  state,  that  it  has  never  been 
decided  that  the  priority  of  the  United  States  afiects  any  lien, 
general  or  specific,  existing  when  the  event  happened  which 
gave  them  priority. 

Suppose,  then,  the  case  of  Thelluson  v.  Smith  may  be  con- 
sidered as  shaken,  and,  indeed,  overruled — about  which  some 
doubt  may  be  entertained — so  far  as  it  gives  a  preference  to  the 
United  States  over  the  general  lien  of  a  judgment  creditor  ;  it 
would  follow  that  the  judgment  of  these  petitioners  would  not  be 
affected  by  the  mere  force  of  the  statute  of  1797  ;  and,  possibly, 
we  might  go  farther,  and  say  they  w^ould  not  be     afi"ected  by  any 
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mere  judgment  or  decree  in  favor  of  the  United  States,  on  the 
indebtedness  of  Duncan's  estate,  rendered  after  the  date  of  the 
judgments  of  the  petitioners.  But  this  court  is  asked  to  go 
even  farther  ;  to  say  that  the  United  States  shall  forego  their 
lien  of  1841,  superior  to  that  of  the  petitioners,  as  to  the  lands 
in  Morgan  county,  and  release  a  part  of  the  lands  bound  by 
their  decree  of  1846,  out  of  that  county  ;  so  that  the  petitioners 
may  be  paid  in  preference  to  the  plaintiffs.  This,  it  seems  to 
me,  cannot  be  done.  The  United  States  are  entitled  to  all  their 
legal  rights  ;  and,  in  the  case  supposed  of  an  application  to  a 
court  of  Equity,  to  say  to  the  judgment  creditors :  We  will 
enforce  our  lien  of  older  date  than  yours,  made  specific  by  a 
levy  before  you  applied  to  the  court ;  we  will  retain  our  lien 
under  the  decree  of  1846  upon  the  lands  out  of  Morgan  county  ; 
we  are  not  to  be  regarded  as  ordinary  individual  creditors  of 
the  estate  ;  your  rights  must  yield  to  ours.  The  same  answer  to 
the  application  of  the  petitioners,  must  be  given  in  this  court. 
If  they  have  a  lien,  so  have  the  United  States  ;  and  to  decide 
that  under  the  circumstances  of  this  case,  the  latter  could  not 
enforce  their  judgments  of  1841;  would  be  to  say,  in  effect,  they 
had  no  priority  of  payment  at  all  ;  but  that  they  must  stand  up- 
on an  equal  footing  with  all  other  creditors  ;  to  prevent  which 
was  the  very  object  of  that  portion  of  the  statutes  of  179T  and 
1799,  already  referred  to. 

We  have  been  told  their  lien  cannot  be  displaced  by  that 
wnich  is  not  a  lien — the  priority  of  the  plaintiffs.  It  is  not. 
There  is  not  only  a  priority,  but  that  priority  has  been  perfected 
into  specific  liens.  If  it  be  said,  that,  discarding  the  decree  of 
1846,  the  United  States  might  be  regarded  as  individuals,  and 
thrown  on  the  lands  out  of  Morgan  county  for  the  satisfaction 
of  their  judgments  of  1841  and  they  ought  consequently  to  be 
treated  in  the  same  manner,  notwithstanding  that  decree  :  if  the 
first  could  be  done,  the  other  would  not  necessarily  folloAV  ;  and 
the  reason  is — in  the  former  case  the  United  States  would  be 
paid  in  the  latter,  not  ;  and  the  law  is  imperative  they  shall  be 
first  paid,  when  the  estate  of  any  deceased  debtor,  in  the  hands 
of  administrators  or  executors,  is  insufiicient  to  pay  all  the  debts 
due  from  the  deceased.  And  certainly,  the  lands  of  the  deceased 
debtor,  when  these  petitioners  made  their  application  to  this 
court,  were  as  strongly  bound  by  the  priority  of  the  claim  of 
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the  United  States,  as  the  proceeds  o£  them  would  have  been,  in 
the  hands  of  executors  or  administrators. 

The  laws  of  the  United  States  giving  a  priority  to  the  govern- 
ment, are  of  general  application  in  the  cases  therein  stated  ;  and 
if  a  debtor  is  to  be  excepted  out  of  the  general  rule,  it  devolves 
upon  the  party  alleging  the  exception,  to  show  it.  I  think  these 
petitioners  have  not  satisfactorily  established  their  right  to  be 
withdrawn  from  the  ordinary  predicament  of  creditors,  when 
they  come  in  competition  with  the  claims  of  the  government. 
In  all  such  cases,  it  is  manifest  Congress  intended  to  give  prior- 
ity of  payment  to  the  United  States,  over  all  other  creditors. 
Beaston  v.  The  Farmer's  Bank  of  Delaware,  12  Peter's,  134. 

Admitting  that  the  questson  is  not  free  from,  difficulty,  yet  I 
have  not  been  able  to  arrive  at  any  other  conclusion  than  that 
which  is  here  announced.  It  is  sometimes  a  hard  rule,  undoubt- 
edly, upon  individual  creditors  and  upon  families,  that  a  man's 
whole  estate  should  be  swept  away,  to  pay  a  debt  due  to  the 
government  ;  but  Courts  of  justice  can  only  expound  and  apply 
the  law  ;  and  if  upon  a  fair  and  impartial  examination  of  the 
subject,  they  can  ascertain  its  intent  and  meaning,  their  duty  is 
simply  to  administer  it,  as  it  becomes  applicable  in  the  various 
relations  of  life,  to  the  rights  and  interests  of  the  parties  before 
them. 

Archibald  Williams,  District  Attorney,  for  the  Pltffs. 

D.  A.  Smith  &  Wm.  Brown,  for  the  Petitioners, 


ABATEMENT. 

See  Partnership,  10,  11, 12,  14,  Pleading. 

ACCOUNTS. 

Accounts  cannot  be  adjusted,  nor  will  a  set  off  be  allowed,  in  an  action  of 
trover.     Eeaggy  v.  Ilite,  99. 

ACKNOWLEDGMENT. 

In  divesting  a  married  woman  of  her  real  estate,  the  mode  prescribed  by  stat- 
ute, must  be  substantially  complied  with.     Mason\.  Brook,  273. 

See  Notary  Public,  2. 

ACTIONS. 

1.  In  an  action,  the  gist  of  which  is  carelessness,  negligence,  or  imprudence 
on  the  part  of  a  defendant,  it  is  proper  to  admit  any  testimony,  which  tends 
to  prove  that  a  prudent  man  would  have  acted  in  the  same  manner.  Bur- 
lett  V.  Bond,  87. 

2.  Introvei',  if  the  plaintiff  recover,  he  is  entitled  to  a  verdict  for  the  full  val- 
ue of  the  property  converted,  at  the  time  of  the  conversion.  Keaggyy. 
Rite,  99. 

3.  In  an  action  of  account  under  our  statute,  the  Court  is  not  authorized  to 
enter  judgment  on  the  declaration  for  the  amount  claimed  therein,  or  for 
any  amount;  nor  is  the  plaintiff  limited  in  his  recovery  by  the  amount  sta- 
ted in  it.  The  judgment  upon  the  declaration  is  interlo<'Utory,  that  the  de- 
fendant account,  and  the  final  judgment  is  upon  the  report  of  the  auditors. 
Lee  V.  AJif'a?ns,  111  ■ 

4.  In  pleading  in  this  action  the  better  rule  is  to  require  the  defendant  to  file 
before  the  court  in  the  first  instance,  every  defence  which  shows  that  he  is 
not  then  liable  to  account.    Jb.  111. 

5.  The  Circuit  Court  has  the  right  to  approve  or  disapprove  of  the  report 
of  the  auditors,  and  to  re-commit  the  case  to  them.     lb.  111. 

6.  After  the  interlocutory  judgment  to  account  is  rendered,  a  party  cannot 
discharge  himself  from  accounting,  by  proof  that  he  has  before  fully  accoun- 
ted, or  that  he  is  not  indebted  ;  but  he  may  show  by  his  account  that  the  plain- 
tiff has  been  paid,  or  that  he  owes  him  nothing  ;  but  he  cannot  allege  a  fact 
and  thereby  avoid  rendering  an  account.     Jb.  111. 

7.  To  sustain  the  plea  of  plejie  computav-it,  the  pleader  must  show  an  actual  ac- 
counting, and  a  balance  struck,  no  matter  which  way,  between  the  parties. 
To  sustain  the  issue  of  nothing  in  arrear,  the  party  must  show  by  an  exhi- 
bition of  the  accounts  that  nothing  is  due  the  plaintiff.    Jb.  111. 

8.  By  omitting  to  file  the  ])\esi  of  2Jiene  comjmtarit ,  the  defendant  looses  the 
benefit  of  a  settlement  which  may  have  been  made,  and  must  account  anew 
before  the  auditors.  The  auditors  are  not  boimd  by  any  previous  account- 
ing of  the  parties,  though  it  parties  had  agreed  upon  particular  items,  or  if 
rests  had  been  made  in  a  running  account  and  balances  struck  but  no  final 
accounting  had  taken  place,  the  auditors  would  be  concluded  by  the  balan- 
ces as  struck  by  the  parties,  and  to  carry  unpaid  balances  into  the  future 
account.    Jh.  111. 
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9.  Although  it  is  not  competent  for  a  party  to  prove  before  the  auditors,  that 
he  has  had  a  final  settlement,  and  is  therefore  not  bound  to  account;  yet 
he  may  prove  a  payment  on  account,  which  should  be  deducted  from  any 
sum  due  the  plaintiflf.    lb.  111. 

10.  A  plea  of  payment  may  be  interposed  before  auditors  ;  but  formal  plead- 
ings are  not  advisable .    lb.  111. 

11.  A  judgment  of  quod  computet  does  not  determine  that  all  the  allegations  in 
a  declaration  are  true  ;  beyond  a  liability  to  account,  nothing  is  determined, 
nor  is  any  thing  except  this  admitted,  by  suffering  such  a  judgment  to  go 
against  a  party.     /6.  111. 

12.  In  an  action  of  ejectment,  the  patent  is  conclusive  evidence  of  title,  high- 
er and  better  than  a  register's  certificate  if  a  prior  purchase.  In  equity,  a 
certificate  of  purchase  will  prevail  against  a  patent,  if  the  right  on  which  it 
is  l)ased  is  prior  in  point  of  time,  to  that  on  which  the  iiatent  is  founded. 
Wiggins  v.Zush,  132. 

13.  Vv  here  the  introductory  part  of  a  declai'ation  is  in  the  appropriate  form 
for  debt,  but  all  the  counts  are  strictly  and  technically  in  assumpsit,  it  will 
be  considered  a  declaration  in  assumpsit.     Jyers  v.  MicJiards,  146. 

14.  The  proper  mode  of  recovering  a  penalty  from  a  person  for  voting,  who 
does  not  possess  the  proper  qualification,  is  by  an  action  of  debt.  Carles. 
The  People,  285. 

15.  The  right  of  action  for  services  rendered  by  a  minor,  is  in  the  parent  or 
guardian.     Dufieldy.  Cross,  ^'dl. 

16.  In  an  action  of  ejectment;  the  plaintiff  is  bound  by  his  allegations  in  his 
declaration,  and  must  recover  according  to  the  case  made  by  it.  Ballance  v. 
Rankin,  420. 

17.  He  cannot  recover  a  different  estate,  than  that  claimed  by  his  declaration. 
lb.  420. 

18.  But  if  he  declares  for  the  whole  premises ,  he  may  recover  a  distinct  part ; 
or  he  mav,  if  he  declares  for  an  undivided  share,  recover  that  share  in  any 
part  of  the  premises,    ii!).  420. 

19.  If  he  declares  for  the  whole  of  certain  premises,  he  cannot  recover  an  un- 
divided interest  therein,     lb.  420. 

20.  A  contract  by  which  A.  agrees  to  sell  eight  hundred  bushels  of  corn,  more 
or  less,  within  a  specified  time,  at  a  stipulated  price,  does  not  give  the  ven- 
dee a  property  in  the  corn  in  question.  Something  remained  to  be  done  by 
the  vendor  to  ascertain  the  exact  amount  sold.    Low  n.- Freeman,  467. 

21.  The  remedy  for  a  failure  to  perform,  was  an  action  for  a  breach  of  the 
contract.    Replevin  wiU  not  lie.     76.467. 

ACTION  OF  ACCOUNT. 

See  Actions,  3,  4,  5,  6,  7,  8,  9, 10, 11. 
ADMINISTRATOKS  AND  EXECUTORS. 

1.  Justices  of  the  peace,  in  action  against  executors  or  administrators,  have 
only  jurisdiction  to  the  amount  of  twenty  dollars.  Consent  cannot  confer 
jurisdiction.      Williams  v.  BlankensMp ,  122. 

2.  It  is  erroneous  in  reviving  a  judgment  against  an  administrator,  to  award 
an  execution  against  the  goods  and  chattels,  lands  and  tenements  of  the  in- 
testate.    Turneij  v.  Gaies,  141. 

3.  In  such  a  case,  where  execution  was  not  issued,  on  the  judgmeat  against 
the  intestate  within  a  year  and  a  day,  the  lien  on  the  lands  of  ihe  intestate 
was  lost.    7*.  141. 

4.  The  proper  order  would  be  to  revive  the  judgment  against  the  adminis- 
trator, to  be  paid  in  the  due  course  of  administration.     lb.  141. 

5.  In  the  distribution  of  the  assets  of  deceased  persons,  under  our  statute, 
judgment  creditors  without  a  lien,  and  simple  contract  creditors,  stand  upon 
the  same  footing.    Ih.  141. 

6 .  Where  the  administrator  refused  to  account  for  the  property  that  came 
into  his  hands,  his  sureties  will  be  liable  for  his  default.  Marhham  v.  White, 
151. 

7.  In  an  action  on  a  note  given  for  goods  bought  at  an  administrator's  sale, 
the  purchaser  may  show,  in  defence  to  the  note,  that  the  administrator, 
knowing  the  contrary,  fraudulently  represented  the  goods  to  be  sound. 
Bay  V.   Virgin,  216. 
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ADMISSIONS. 

1.  "Where  the  items  of  an  account  are  read  to  a  party,  and  he  admits  the  cor- 
rectness of  each  item  and  of  tlie  whole  account,  but  as  to  certain  items,  stat- 
ed tliat  lie  thought  the  whole  or  a  part  of  them,  had  been  paid  by  his  son, 
and  that  he  thought  the  account  was  correct,  and  that  he  would  see  his  cre- 
ditor and.  settle  with  him,  such  admissions  does  not  show  a  new  promise 
witliin  five  years.     Ayers  v.  Richards,  146. 

2.  In  order  to  take  a  case  out  of  the  statute  of  limitations,  there  must  be  a 
promise  to  pay  the  debt;  such  promise  may  be  implied  from  an  express  and 
unqualified  admission  that  the  debt  is  due  and  unpaid,  nothing  being  said  or 
done  at  the  time  to  rebut  the  presumption  of  a  promise  to  pay;  but  the  ad- 
mission of  the  debtor,  that  an  account  is  correct,  that  he  received  the  goods 
or  money,  or  that  he  executed  the  note,  will  not  be  sufficient  for  the  purpose 
unless  it  is  also  expresslj'  admitted  that  the  debt  is  still  due  and  unpaid. 
lb.  146. 

3 .  In  an  action  of  assumpsit,  on  an  open  account,  the  last  item  of  which  accru- 
ed more  than  five  years  before  the  commencement  of  the  action,  the  statute 
of  limitations  is  a  good  defence .    lb.  146. 

4.  The  admissions  of  one  of  several  parties  to  a  bill  in  chancery  are  not  compe- 
tent evidence  against  others,  whose  interests  are  adverse.  Eitt  v.  Ormsbee, 
166. 

AFFIDAVIT. 

See  Bill  of  Exceptions,  4. 

AFFIDAVIT  FOR  CONTINUANCE . 
1.    In  an  application  for  a  continuance  on  account    of  the  absence  of  a  wit- 
ness, if  the  testimony  sought  is  important  only  in  connection  with  certain 
facts,  those  facts  should  be  set  forth  or  referred  to  in  the  affidavit,  so  the  ma- 
teriality of  the  evidence  may  be  apparent  to  the  Court.    Bailey  y.  Hardy,  459. 

APPEAL  BONDS. 
See  Bonds,  4,  6.    Practice,  18.    Appeal,  1. 

AGEEEMENT. 

1.  Where  the  parties  to  a  suit,  agree  to  dismiss  the  same,  in  the  absence  of  ail 
reasonable  doubt  as  to  the  making  of  the  agreement,  the  Court  should  carry 
the  agreement  into  eftect ;  whether  it  be  reduced  to  writing  and  signed  by 
the  parties,  or  exists  in  parol.     Toupin  v.  Gargnier,  79. 

2.  An  agreement  in  a  case,  is  a  part  of  the  record  for  all  purposes,  if  for  any. 
Trustees  of  Ottaiva  v.  County  of  La  Salle,  339. 

APPEAL. 

1.  Appeal  bonds  in  criminal  cases,  are  governed  by  the  99th  section  of  the 
59th  chapter  of  the  Eevised  Statutes,  and  cannot  be  amended.  Walsh  v. 
People,  77 . 

2.  On  certiorari,  the  trial  is  de  novo,  as  in  cases  of  appeal.  Gallimore  v.  Dazey, 
143. 

3.  VVhere  an  appeal  is  allowed  to  several  defendants,  and  tliere  is  a  joinder  in 
the  errors  assigned  by  all,  it  is  too  late  for  the  appellee  to  urge  the  objection, 
that  only  a  part  of  the  defendants  have  appealed.     Eodson  \'7 McCo/inel,   170 . 

ASSETS. 
See  Practice, 

ASSUMPSIT. 

See  Action.    Pleading.    Limitations,  3. 

ASSIGNMENT. 

See  Promissory  Note. 

APPEOPEIATION.. 

1.    The  money  appropriated  by  the  act  to  establish  and  maintain  a  general 


550  INDEX 


systemof  Internal  Improvements,  approved  February  27,  1837,  to  the  coun 
ties  through  which  no  railroad  or  canal  was  provided  to  be  made,  was  sub- 
ject to  legislative  control,  and  until  detinitely  appropriated  might  have 
been  resumed  or  diverted  at  the  will  of  the  legislature,  prior  to  the  passage 
of  the  law  of  1845,  which  gave  the  money  absolutely  to  certain  counties. 
Comity  of  Richland  \ .  Oourdy  of  Lawrence,  1. 
2 .  A  debtor  paying  money,  has  the  right  to  direct  how  it  shall  be  appropria- 
ted ;  and  if  the  creditor  misapplies  the  payment  he  cannot  complain  if  he 
loses  the  benefit  of  it.  The  application  of  the  payment  cannot  be  changed 
without  the  consent  of  the  debtor.    Jacksoiiy.  Bailey,  159. 

ATTACHMENT. 

1.  A  forthcomingboud  given  by  the  defendant  in  an  attachment  suit,  which 
stipulated  that  if  he  "tailed  to  substantiate  his  claim,  shall  render  up  and 
have  forthcoming  the  said  property  attached,"  «&c.,  is  in  effect  a  statutory 
bond,  and  is  assignable.    Purcelly .  ISt-eele,  %2,. 

2.  A  person  claiming  the  property  attached,  should  interplead,  when  a  jury 
will  enquire  into  the  right  of  property ,  and  if  the  finding  shall  be  for  the  claim- 
ant, it  will  fui'nish  a  good  excuse  for  not  surrendering  the  property.     lb.  93. 

3.  In  attachment  cases,  the  affidavit,  if  sworn  to  within  the  State,  may  be 
made  before  and  officer  authorized  by  the  law  of  this  State  to  administer 
oaths,  and  the  Courts  will  take  notice  who  are  authorized  to  administer  oaths 
within  the  county  in  which  suit  is  brought.  If  the  oath  is  taken  in  another 
county,  the  authority  of  the  person  administering  it,  must  be  established  by 
evidence  competent  for  the  purpose.  In  other  States  the  same  officers  who 
are  authoi'ized  to  take  acknowledgments  of  deeds  to  be  recorded  in  this 
State,  may  take  affidavits  to  be  used  in  case  of  attachments,  and  their  acts 
in  either  case  are  to  be  authenticated  in  the  same  manner.  Eaivley  v.  £er- 
7'ian,  198. 

4.  The  plaintiff  in  attachment,  where  the  defendant  is  not  before  the  Court, 
is  not  entitled  to  a  judgment  for  a  greater  sum  than  that  claimed  in  the  affida- 
vit, together  with  costs  and  interest.     lb.  198. 

Aliterii  the  defendant  is  before  the  Court.     Ih.  198. 

5.  A  gariiishoe  may  inquire  into  the  legality  and  regularity  of  the  previous 
proceedings  against  a  defendant  in  attachment;  because  if  such  proceedings 
are  unauthorized  and  void,  he  wouIq  not  be  protected  in  the  payment  of  an 
unauthorizedjudgment.     Pierce  v.  Carleton,  358. 

G.  If  the  record  in  "an  attachment  case,  shows  that  the  notice  was  published  in 
time,  it  may  be  shown  by  parol,  in  aid  of  the  publication,  the  place  ancl  man- 
ner of  it,  and  this  Court  will  presume,  that  the  necessary  proof  was  made  on 
the  Circuit.    lb.  358. 

7.  Surplus  money  made  on  execution  in  the  hands  of  an  officer,  belonging  to  the 
defendant,  may  be  garnisheed  in  the  hands  of  the  officer.     lb.  358. 

8.  The  answer  of  agarnishee  until  disproved  or  contradicted,  must  be  consider- 
ed as  true.  If  judgment  is  asked  upon  the  answer  of  a  garnishee,  unless  his 
answer  clearly  makes  him  chargeable,  he  should  be  discharged,     lb,  358. 

ATTORNEY. 

A  plea  of  privilege,  that  a  party  was  a  suitor  and  an  attorney  attending 
court,  is  a  dilatory  plea  and  must  be  interposed  at  the  first  apportunity,  or  it 
will  be  too  late      Wilson  v.  NedtMon,  61. 

BAIL. 

An  affidavit  made  by  an  agent  of  the  creditor,  is  sufficient  to  authorize  the 
issuing  ot  a  warrant  by  a  justice  of  the  peace  to  hold  a  debtor  to  bail.  Wil- 
son V.  Nettleton,  01. 

BA]SrK  OF  ILLINOIS. 

1.  The  laws  of  the  liquidation  of  the  Bank  of  Illinois,  were  designed  to  vest  the 
assignees  with  authority  to  sell  the  real  estate  of  the  bank  at  public  or  private 
sale,  and  they  are  not  bound  to  sell  to  the  person  who  first  ofiers  to  pay  the 
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appi'aised  value.    And  if  the  assignees  exercise  the  right  within  a  reaso 
,    able  time  and  oflfer  to  sell,  thei'e  is  then  no  cause  of  complaint  with  theii  ac- 
tion.    Atwood  V.  Caldwell,  96. 

2.  A  debtor  of  the  Bank  of  Illinois  is  atithorized  to  discharge  his  indebtedness 
in  the  notes.and  certificates  of  the  Bank  ;  luiless  it  shall  appear  that  the  in- 
debteduess  arose  as  a  subscription  for  bank  stock.     Dunlap  v.  Smith,  399. 

3.  The  term  stoch  note  has  not  a  technical  meaning.    lb.  399. 

BILL  OF  EXCEPTIONS. 

1.  A  hill  of  exceptions,  which  professes  to  give  only  "  an  outline  of  all  the 
testimony  in  the  case,"  is  not  sufficient  to  authorize  the  Supreme  Court  to 
inquire  into  the  propriety  of  the  refusal  by  the  Circuit  Court  to  grant  a  new 
trial.     £uchnaster\.  Cool,  74. 

2.  The  Supreme  Court  will  not  inquire  into  the  correctness  of  instructions. 
when  the  record  does  not  furnish  evidence  that  they  were  excepted  to. 
lb.  74. 

3.  There  is  no  occasion  for  a  bill  of  exceptions  to  a  decision  dismissing  suit, 
upon  a  motion  based  upon  facts  appearing  of  record.  Gallimorg  v.  Bazev, 
143. 

4.  A  warrant  of  attorney  to  confess  a  judgment  is  no  part  of  the  record,  nor 
is  an  affidavit,  showing  the  death  of  one'of  the  makers  of  it;  to  make  them 
such,  they  should  be  embodied  in  a  bill  of  exceptions.    Magher  v.  Howe,  379. 

5.  The  object  of  a  bill  of  exceptions,  is  to  place  upon  the  record  some  fact 
or  ruling  of  the  Coiu't,  which  would  not  appear  without  it,  and  if  it  fairly 
presents  the  point  sought  to  be  raised,  it  is  sufficient.    Lowe  v.  Moss,  477. 

BONDS. 

1.  A  party  is  not  responsible  upon  his  official  bond,  for  failing  to  do  what  the 
law  did  not  require.     Tlie  Gorernor  v.  Eidgway,  14. 

2.  The  sureties  of  any  officer  upon  his  official  bond,  conditioned  for  the  faith- 
ful performance  of  the  duties  of  an  office,  are  liable  for  the  performance  of 
all  duties  imposed  upon  him,  which  come  within  the  scope  of  his  office, 
whether  those  duties  were  required  by  laws  enacted  prior  or  subsequent  to 
the  execution  of  the  bond.     Ih.  14. 

3.  The  sureties  of  a  clerk  for  the  Circuit  Court  are  li:tble  for  the  failure  of" 
their  principal  to  collect  and  pay  into  the  county  treasury  all  jury  and  dock- 
et fees,  which  by  the  use  of  ordinary  diligence  could  have  been  collected. 
lb.  14. 

4.  Appeal  bonds  in  criminal  cases,  cannot  be  amended.     Walsh  v.  Feople,  77. 

5.  A  forthcoming  bond  given  by  the  defendant  in  an  attachment  suit,  which 
stipulated  that  if  he  "  lailed  to  substantiate  his  claim,  shall  render  up  and 
have  forthcoming  the  said  property  attached,"  &c. ,  is  in  efi'ect  a  statutory 
bond  and  is  assignable.    Parcell  v.  Steele,  93. 

6.  If  a  defective  appeal  bond  is  filed  in  the  Circuit  Court,  and  the  party  ap- 
plies for  leave  to  file  a  new  bond,  he  should  be  permitted  to  do  so,  within 
a  reasonable  time,  to  be  named  in  the  order  granting  leave.  £oorman\.  Free- 
man, 165. 

7.  Where  the  condition  of  a  bond  may  be  broken  by  the  omission  or  commis- 
sion of  a  single  act,  the  breach  may  be  assigned  in  the  w"ords  of  the  covenant, 
but  if  it  may  be  broken  in  various  ways,  the  assignment  should  state  the 
particular  breach.      Green  Courdtj\.  Bledsoe,    267. 

8.  A  bond  conditioned  that  A.  B.  shall  perform  all  the  duties  required  to  be 
performed  by  him,  as  collector  of  a  county,  in  the  time  and  manner  pre- 
scribed by  law,  requires  that  he  shall  perform  all  the  duties  properly  apper- 
taining to  his  office,  and  that  shall  from  time  to  time  be  required  of  him 
while  in  office.     Compher  v  .  The  People,  290 

9.  Parries  who  go  surety  upon  official  bonds  of  this  character,  must  be  sup- 
posed to  do  so  with  a  knowledge  and  expectation  that  the  revenue  laws  will 
be  changed,  and  they  have  no  right  to  complain,  if  the  duties  of  their  prin- 
cipal are  not  materially  varied,  and  are  of  a  character  properly  appertain- 
ing to  the  office.  lb.  290. 

10.  If  A.  gives  a  bond  to  convey  land  to  B.,  and  receives  notes  for  the  pur- 
chase money,  and  he  should  afterwards  sell  the  same  land  to  C,  B.  cannot 
avoid  the  payment  of  the  notes,  by  setting  up  the  fact,  that  A.  had  parted 
with  his  title  to  the  land.    Foster  v.  Jared,  451. 

11.  The  payment  of  the  notes  being  a  condition  precedent,  A.  could  not  be 
put  in  default,  until  after  their  payment.  A  payment,  or  an  ofl'er  to  pay  is 
necessary  to  a  rescision  of  the  bond.     /&.  451. 
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BREACH  OF  PROMISE . 

See  Evidence,  17, 18. 

CANAL  AND  CA:N^AL  LANDS. 

See  Ills.  &  Mich.  Canal. 

CERTIORARI. 

1.  When  a  petition  shows  a  case  clearly  within  the  spirit  and  letter  of  the 
statute  a  party  is  permitted  to  avail  himself  of  the  privilege  of  a  re-hearing 
of  a  decision  by  a  justice  of  the  peace,  at  any  time  within  six  months,  by 
the  aid  of  a  writ  ol  ceHiorari,  and  the  filing  of  the  petition  with  an  order 
allowing  the  writ  endorsed  thereon,  and  an  appeal  bond  approved,  will 
give  the  Court  jurisdiction,  and  the  case  is  pending  from  that  time  in  the 
Circuit  Courl,  without  the  emanation  of  the  writ.     Gallimore  w  Dazey,  143. 

2.  The  trial  is  to  be  de  novo  as  in  cases  of  appeal,  and  no  formal  return  is  re- 
quired to  the  writ,  and  if  the  wa'it  is  served  and  returned,  audits  mandate 
is  not  complied  with,  an  attachment  may  be  issued  against  the  justice. 
lb.  143. 

3.  Where  the  papers  and  a  transcript  of  the  proceedings  are  filed,  the  issu- 
ing of  a  certiorari  is  wholly  unnecessary,    lb.  143. 

4.  If  a  party  shows  himself  entitled  to  the  remedy  to  be  obtained  by  certiorari^ 
the  tiling  of  the  papers  from  the  justice,  before  the  plain  tilt' appears  in  the 
Circuit  Court,  dispenses  with  the  necessity  of  issuing  the  writ.  Stout  v. 
Slattery,  162. 

CHANCERY. 

1.  Eeliefwill  not  be  granted  upon  a  bill,  where  the  answer  denies  the  alle- 
gations of  the  bill,  if  the  proofis  loose  and  unsatisfactory.     Selhy  v.  Geines,Q'd. 

"2.  A  court  of  equity  will  not  interfere  to  set  off  an  unliquidated  claim,  against 
a  judgment,  except  under  special  circumstances  ;  though  it  may  interfere 
to  set  olf  one  judgment  against  another,  if  a  party  be  unable  to  enforce  his 
judgment  at  law.      Wade\.    Wade,S%. 

3.  The  Court  will  look  at  the  material  averments  of  a  bill  and  from  thence  de- 
termine its  true  character,  and  if  the  averments  show  that  the  complainant 
is  entitled  to  relief,  and  the  prayer  will  authorize  the  Court  to  grant  the 
relief  which  he  shovrs  himself  entitled  to  claim,  no  matter  Avhat  name  is  giv- 
en to  the  bill.     McConnel  v.   Gibson,  128. 

4.  A  commissioner  in  chancery,  appointed  to  sell,  cannot  become  a  purchaser 
at  his  own  sale,  either  in  his  own  name  or  in  the  name  of  a  third  person  ;  if 
he  should  do  so,  the  sale  will  be  set  aside  at  the  instance  of  the  person  whose 
rights  have  been  sold,  if  the  application  for  that  purpose  is  made  within  rea- 
sonable time.    /6.  128. 

5.  A  fiduciary  cannot  be  both  seller  and  buyer  at  the  same  time,  and  a  sale 
under  such  circumstances  may  be  avoided,  but  not  by  the  fiduciarj'.     lb,  128. 

6.  A  sale  fraudulently  made,  on  a  day  diflerent  from  that  named  in  the  notice 
of  sale,  would  furnish  ground  for  setting  aside  the  sale.     lb.  128. 

7.  A  bill  which  seeks  to  set  aside  a  sale,  and  an  order  confirming  such  sale, 
upon  the  ground  of  fraud,  if  filed  within  a  reasonable  time  after  the  fraud  is 
discovered,  is  not  obnoxious  to  a  demurrer.    Jb.  128. 

8.  In  equity,  a  certificate  of  purchase  will  prevail  against  a  patent,  if  the  right 
on  which  it  is  based  is  prior  in  point  of  time,  to  that  on  which  the  patent  is 

^founded.    Wiggins  v.  Lush,  132. 

9.  In  chancery,  the  summons  must  be  served  bj^  copy.     Sconce  v.  Whitney,  150. 

10 .  Where  the  complainant  chooses  to  proceed  against  infants  under  the  sta- 
tute,, with  out  service  of  process,  it  is  the  duty  of  the  Court,  to  exact  of  the 
guardian  a  vigorous  defence  of  their  interests,  and  it  is  wrong  to  take  a  bill 
for  confessed  against  them  under  any  circumstances.     lb.  150. 

14 .  The  admissions  of  one  of  several  parties  to  a  bill  in  chancery  are  not  com- 
petent evidence  against  others,  whose  interests  are  adverse.  Hitt  v.  Orms- 
bee,  166. 

12.  Where  a  party  is  indebted,  and  makes  ample  provision  for  the  payment  of 
those  debts,  and  in  the  meantime  makes  a  provision  for  his  family,  his  indebt- 
edness does  not  afford  evidence  of  a  fraudulent  intent,     lb.  166. 

13 .  Nothing  can  be  admitted,  but  evervthing  must  be  proved  against  an  in- 
fant,   lb.  166. 
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14.  Upon  a  bill  to  quiet  title,  if  a  degree  is  rendered  which  is  binding  upon  n 
partj',  his  assignee,  who  has  notice  of  the  decree,  is  bound  by  it,  if  the  Court 
had  authority  to  adjudicate.  Such  a  decree,  though  erroneous,  cauuot  be 
questioned  collaterally.     Buclmantevx.  Eyder,  207. 

15.  A  decree  is  conclusive  on  the  parties  while  it  remains  in  force,  its  errors 
can  only  be  inquired  into  and  corrected  by  a  direct  proceeding  for  that  pur- 
pose,   lb:  207. 

16.  A  party  assigning  a  judgment,  is  not  estopped  from  asserting  title  to 
land,  against  a  pui'chaser  under  the  judgment,  where  the  lien  of  such  judg- 
ment is  divested  by  decree,  especially  if  there  was  no  express  or  implied  cov- 
enant,;that  the  judgment  was  a  subsisting  lieu.     lb.  207. 

17.  Neither  a  dehiult,  nor  a  decree  pro  coiifesso,  can  be  taken  against  an  infant. 
A  guardian  ad  litem  should  be  appointed, who  should  tile  an  answer,  after 
which  the  complainant  must  make  full  proof,  whether  the  answer  filed,  ad- 
mits or  denies  the  allegation  of  the  bill.     Enos  v.  Ccqips,  255. 

18.  In  chancery,  as  at  law,  a  deci'ee  jointly  binding  on  several  defendants,  so 
that  each  is  liable  for  the  whole,  if  reversed  at  all  must  be  reversed  as  to  all  ; 
but  where  a  decree  in  form  is  joint,  but  is  several  in  its  efi'ect,  it  may  be  re- 
versed as  to  a  part  of  the  defendants.     Ih.  255. 

19.  In  a  bill  for  an  account  between  partners,  it  is  the  duty  of  the  master  to 
state  the  accounts  and  include  that  statement  in  his  report.  Brockman,  v. 
Aulqer,  277. 

20.  fn  case  of  reference  to  a  master  to  take  and  state  an  account  between  part- 
ners, the  parties  and  witnesses  should  be  examined  on  oath,  and  their  state- 
ments reduced  to  writing.     Ih.  277. 

21.  If  the  party  or  a  witness  refuses  to  appear  before  the  master,  or  to  answer, 
the  Court,  if  informed,  will  punish  for  contempt.     lb.  277. 

22.  The  master  should  require  all  books  and  other  evidence  to  be  presented, 
which,  will  enable  him  to  present  a  full  statement,  and  strike  a  correct  ba- 
lance.    II.  277. 

23.  After  the  report  is  prepared,  it  is  proper  for  the  master  to  hear  excep- 
tions, and  correct  his  report,  and  if  he  disallows  exceptions,  these  should  be 
reported  to  the  Court,  with  the  evidence  relating  thereto,  to  be  heard.  lb. 
Til. 

24.  Testimony  taken  orally  in  chancery  should  be  incorporated  into  the  re- 
cord, or  the  Supreme  Court  cannot  review  the  case.     Wardy.  Oivens,  283. 

25.  In  equit}%  a  defendant  cannotavail  himself  of  thestatute  of  frauds,  or  lim- 
itations unless  he  relies  thereon  in  some  proper  pleading;  and  a  defence  of  a 
kindred  character,  arising  from  length  of  time,  will  be  subject  to  the  same 
rule.     Trustees  of  Schools  v.  Wriglit,  432. 

26.  It  is  the  proper  province  of  a  court  of  equity,  to  remove  impediments 
formed  by  fraudulent  conveyances, to  the  collection  of  money  decreed  in  chan- 
cery, as  well  as  of  judgments  at  law.     Famsworth  v.  Strasler,  482. 

27.  If,  by  a  reasonable  and  natural  construction,  the  meaning  of  the  sheriff's 
return  to  a  writ,  is,  that  service  was  properly  made,  it  is  sufficient.     lb.  482. 

28.  If  a  bill  is  answered,  the  complainant  may  require  the  evidence  he  has  ad- 
vanced to  be  perserved  in  the  record;  but  a  defendant,  who  has  allowed  the 
bill  to  be  taken  for  confessed,  has  no  such  right,  it  lies  in  the  discretion  of 
the  Court  to  hear,  if  it  chooses,  corroborative  testimony  on  any  or  all  the  al- 
legations of  the  bill,     lb.  482. 

29.  If  the  Circuit  Court  appoint  a  special  commission  to  execute  its  decree,  it 
will  be  presumed  to  have  done  so  for  good  reasons,  whether  they  appear  on 
the  record  or  not.     /6.  482. 

30.  The  right  of  redemption,  does  not  extend  to  all  sales  made  under  a  decree 
in  chancery.    /«.  482. 

CHATTEL  MORTGAGE. 

See  Mortgage. 

CITY  OF  CHICAGO. 

1.  It  is  error,  in  a  proceedins:  for  opening  a  street  in  the  city  of  Chicago,  to  in 
elude  tlie  costs  in  the  assessment.     Canal  Trustees  v.  City  of  CMcagp,  413. 

2.  The  real  estate,  belonging  to  the  trustees  of  the  Illinois  and  Michigan  Canal, 
is  liable  to  assessments,  for  opening  streets  and  other  improvements  of  a  like 
character.    lb.  403. 

3.  Assessments  for  improvements,  are  not  charged  upon  an  estate  which  re- 
duces its  value,  and  are  distinguishable  from  taxes.     lb.  403. 

4*  The  State  cannot  now  be  considered  as  the  owner  of  the  Canal  lands,  the 
trustees  are  invested  with  the  legal  title,  but  the  State  has  such  a  beneficial 
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interestin  the  Canal  and  Canal  property,  as  may  give  her  the  right  to  insist 
that  the  trustees  shall  faithfully  execute  the  purposses  of  the  trust.     lb.  403. 

COLLECTOR  OF  REVENUE . 

See  Taxation,  3. 

CLAIM  AND  COLOR  OF  TITLE. 

See  Limitation. 

COMMISSIONER  IN  CHANCERY. 

See  Sale.    Chancery. 

COMMON  CARRIERS. 

1.  Ferrymen,  are  common  carriers,  and  subject  to  the  same  liabihties.  Fis?)/- 
er  V.  Clishee',  344. 

2.  If  a  common  carrier  is  prevented,  by  ice  or  low  water,  from  delivering 
goods,  his  liability  to  deliver  them  within  a  reasonable  time,  after  the  cause 
of  detention  is  removed,  continues.    Lowe  v.  Moss,  477. 

3.  The  receipt  by  the  owner  of  apart  of  a  lot  of  goods,  in  transitu,  does  not 
discharge  a  common  carrier  from  liability  as  to  the  remainder.     Jb.  477. 

COMMON  FIELD. 

1.  If  there  is  an  outer  and  an  inner  fence  to  a  field,  a  party  not  having  an  ex- 
clusive right  to  the  field,  cannot  remove  the  inner  fence,  although  he  is  the 
owner  thereof,  without  subjecting  himself  to  the  consequences  of  exposing 
the  crops  to  danger.     Buchnaster  \.  Cool,  74:. 

2.  Nor  is  it  any  defence  to  an  action  of  trespass  growing  out  of  the  removal  of 
the  inner  fence,  to  show  that  the  complaining  party  was  bound  to  keep  the 
outer  fence  in  repair,  or  that  he  might  have  repaired  the  same  at  small  ex- 
pense,    lb.  74. 

CONDITION  PRECEDENT. 

See  Bond,  11. 

CONGRESSIONAL  GRANT. 

1.  The  Goverraent  may  make  a  perfect  grant,  ■without  the  issuing  of  a  patent 
or  any  other  evidence  of  title.     Ballance  v.  Tesson,o1Q. 

2.  An  act  of  Congress,  containing  provisions  clearly  indicating  an  intention  to 
pass  the  fee  unconditionally  and  absolutely,  operates  ipso  facto  to  vest  the 
title  in  the  grantee.     7^.326. 

CONSTITUTION. 

1.  Under  our  constitution  the  legislature  has  not  the  power  to  exempt  one 
species  of  personal  property  from  taxation,  while  it  collects  a  tax  fromanother 
within  the  same  jurisdiction.    Jacksonville  v.  McConnell,  138 

2 .  It  is  the  duty  of  the  Auditor  to  appropriate  the  proceeds  of  the  two  mill  tax, 
collected  under  the  provision  of  the  15th  article  of  the  Constitution,  upon  such 
State  indebtedness,  as  shall  be  exhibited  to  him  for  the  purpose,  and  th'awhis 
warrant  on  the  treasury.     Skinner  v .  The  People,  307. 

3.  This  provision  of  the  Constitution  is  complete,  and  can  be  executed  with- 
out legislative  aid .    lb.  307 . 

4.  The  proceeds  ol  this  tax  shall  be  appropriated  annually,  on  the  first  day  of 
January,  to  the  payment  of  the  principal  of  such  of  the  indebtedness  provided 
for,  as  shall  be  presented  for  that  purpose.  Jb .  307. 

5 .  Neither  the  surplus  revenue  deposited  Avith  the  State,  by  act  of  Congress  of 
23rd  June ,  1836,  nor  interest  bonds,  are  indebtedness  within  the  appropriation 
of  this  tax.    /&.  307. 

6.  It  is  not  competent  for  the  legislature  to  direct  that  any  portion  of  this  tax 
shall  be  reserved  for  the  benefit  of  such  creditors  as  may  fail  to  present  their 
demands  on  the  day  named  by  the  Constitution.    lb.  307. 
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7.  So  much  of  the  act  of  the  12th  February,  1849,  as  requires,  that  the  surplus 
revenue  deposited  with  the  State,  shall  share  in  the  proceeds  of  this  tux,  is 
unconstitutional,    2h.  307. 

CONTINUANCE. 

In  an  application  for  a  continuance  on  account  of  the  absence  of  a  witness,  if 
the  testimony  sought  is  important  only  in  connection  with  certain  facts,  those 
facts  should  oe  set  forth  or  referred  toin  the  affidavit,  so  that  the  material- 
ity of  the  evidence  may  be  apparent  to  the  Court.     Bailey  v.  Hardy,  459. 

CONTRACT. 

1.  The  statute  regulating  the  place  of  delivery  of  personal  property,  in  certain 
cases  where  the  contract  is  in  writing  and  payable  at  a  particular  time,  with- 
out designating  the  place  of  delivery,  has  no  application  to  a  contract  not  in 
writing.     Woods  v.  Dial,  72. 

2.  A  contract  payable  "  in  trade,^''  without  time  or  place  for  payment,  is  pay- 
able on  demand,  or  within  a  reasonable  time  thereafter,  according  to  the  na- 
ture of  the  thing  demanded.    /6.  72. 

3.  The  promisee  of  such  a  contract,  should  make  a 'demand  at  the  residence 
or  place  of  business  of  the  promisor,  and  notify  him  what  kind  of  trade  he  is 
ready  to  receive,  and  if  he  seeks  to  enforce  the  payment  of  the  contract  in 
money,  he  should  show  that  he  has  made  a  proper  demand,  or  some  excuse 
for  not  having  done  so.     77*.  72. 

4.  In  the  absence  ofall  testimony  to  show  where  the  contract  was  made,  or 
where  the  parties  resided,  the  presumption  is,  that  they  resided  in  the  coun- 
ty where  the  action  was  instituted.  But  if  it  be  shown  that  the  debtor  had 
no  fixed  place  of  residence,  or  of  doing  business,  or  vvas  a  non  resident,  the 
rule  governing  the  demand  would  be  different,  and  in  some  cases,  the  de- 
mand would  be  wholly  dispensed  with.     Jb.  72. 

5.  The  promisee  in  such  a  contract  undoubtedly  has  a  right  to  select  the 
Tcind  of  trade  he  would  receive,  confining  himself  however  to  such  articles,  as 
the  parties  had  in  view  at  the  time  of  the  making  of  the  contract,  and  to  the 
pursuit  or  business  of  the  promisor.     Ih.  72. 

6.  Where  the  promisor  in  such  a  contract  was  a  merchant,  the  promisee 
would  be  confined  to  such  articles  as  the  promisor  usually  traded  in,  and  the 
place  of  demand  and  delivery  would  be  at  the  place  of  business  of  tiie  prom- 
isor. If  the  promisor  was  a  farmer,  the  promisee  would  be  confined  to 
farm  produce,  to  be  demanded  and  delivered  at  the  farm  of  the  promisor. 
Ih.  72. 

7.  The  State  maj  make  a  contract  with,  or  a  grant  to  a  municipal  corpora- 
tion, which  it  cannot  impair  or  resume.  County  of  Richland  v.  County  of  Law- 
rence, 1. 

8.  There  is  a  wide  difference  between  a  note  for  the  payment  of  a  certain 
sum,  which  may  be  discharged  by  the  maker,  on  the  day  it  matures,  bj'  an 
equal  amount  of  State  indebtedness,  and  a  note  for  the  payment  of  a  certain 
amount  in  State  indebtedness.  In  the  former  case,  if  the  maker  neglects  to 
paj'  the  note  at  maturity  in  the  manner  specified,  he  is  liable  to  pay  in  specie 
the  whole  amount  of  the  note.  In  the  latter  case,  he  is  only  liable  for  the 
value  of  the  State  indebtedness  at  the  time  of  the  maturity  of  the  note.  Smith 
V.  Dunlap,  184. 

9.  Where  a  promisor  undertakes  to  pay  a  certain  number  of  dollars  in  specific 
articles,  he  must  deliver  the  articles  on  the  day  named,  or  he  will  be  bound 
to  paj"^  the  sum  stated,  in  money.  But  if  he  agrees  to  pay  in  bank  notes  or 
other  evidences  of  indebtedness,  purporting  to  be  and  which  can  be  counted 
as  dollars,  he  must  pay  the  number  of  dollars  named,  of  the  securitea  describ- 
ed, in  default  of  which,  he  is  responsible  only  for  their  real  value.     Jh.    184. 

10.  The  measure  of  damages,  in  the  case  of  a  breach  of  coniract,  for  the  sale 
of  a  chattel,  is  the  cash  value  of  the  article  at  the  time  it  should  have  been 
delivered.     lb.  184. 

11.  In  the  construction  to  be  given  to  written  instruments,  the  intention  ot 
the  parties  must  govern;  and  each  part  of  the  instrument  must  be  viewed  in 
the  light  of  the  other  parts,  in  order  to  arrive  at  that  intention.  Stout  v. 
Whitney.  218. 

12.  To  authorize  a  recoyery  in  action  for  money  had  and  received,  a  privity 
of  contract  must  exist  between  the  parties.     Bloomer  y.  Denman,  240. 

13.  The  word  *'  until,"  may  in  a  contract  or  a  law,   have  an  exclusive  or 
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inclusive  meaning;  depending  upon  the  subject,   transaction  or  connection 
about,  or  in  whicli  it  is  used.      Webster  v.  French,  302. 

14 .  A  party  cannot  rescind  a  contarct  of  sale  and  at  the  same  time  retain  the . 
consideration  he  has  received.    If  he  rescinds,  he  must  return  the  porperty 
purchased,  in  as  good  condition  as  when  he  received  it,  vinless  it  is  entirely 
w^orthless.     Buclcenan  V.  Horner,  dod. 

15.  A  contract  ol  sale  cannot  be  affirmed  as  a  part  and  rescinded  as  to  the  re- 
sidue .     lb.  336. 

16.  A  vendor,  if  the  sale  is  to  be  rescinded,  must  be  put  in  as  good  a  condi- 
tion as  he  Vi^as  before  the  sale,  by  a  return  of  the  property.     lb.  336. 

17.  A  contract  by  which  A.  agrees  to  sell  eight  hundred  bushels  of  corn,  more 
or  less,  within  a  specitied  time,  at  a  stipulated  price,  does  not  give  the  ven- 
dee a  property  in  the  corn  in  question.  Something  remained  to  be  done'  by 
the  vendor  to  ascertain  the  exact  amount  sold.    Loicey.  Freeman,  467. 

18.  The  remedy  for  a  failure  to  perform,  was  an  action  for  a  breach  of  the 
contract.    Eeplevin  will  not  lie.    iJ.  467. 

19.  If  a  minor  contracts  to  sell  real  estate,  the  contract  cannot  be  enforced,  if 
he  refuses  after  his  majority  to  sanction  it.      Warier  v.  Ellis,  470. 

CONVERSION 
See  Actions,  2.    Yerdict,  4. 
CONVEYANCE. 
See  Deed. 

COllPOEATIONS. 

J .  The  State  may^make  a  contract  with,  or  a  garnt  to  a  municipal  corporation 
which  it  cannot  imi)air  or  resume.     County  of  Richland  v.  County  of  Lawrence, 

2.  A  grant  made  to  a  public  corporation  for  the  purpose  of  private  advantage, 
althouglithe  public  derives  a  conunon  benehl  therefrom,  stands  on  the  same 
footing  that  it  would  have  done,  had  it  been  made  to  anv  body  of  persons. 
76.1. 

3.  Public  or  municipal  corporations,  existing  only  for  public  purposes,  pos- ■ 
sessing  only  such  powers  as  are  granted  to  them,  are  subject  at  all  times  to 
the  control  of  the  legislature,     lb.  1. 

4.  A  corporation,  being  a  mere  creature  of  the  law,  can  only  exercise  such 
powers  as  are  conferred  upon  it  by  the  act  creating  it.  Jacl-sonville  v.  Mc- 
Gonnel,  138. 

COSTS. 

1.  The  presumption  is,  that  when  a  docket  fee  has  been  taxed,  that  it  was  le- 
gally done.     The  Governor  \.  liidgway,  14. 

2 .  The  statute  requiring  security  lor  costs  to  be  given  before  commencing  pe- 
nal actions,  applies  to  actions  of  that  character,  prosecuted  before  justices  of 
the  peace.     Adams  v.  Miller,  27. 

3.  If  security  for  costs  should  not  be  given,  a  motion  should  be  made  to  dismiss 
before  the  justice;  if  refused  by  the  justice,  it  may  be  renewed  in  the  Cir- 
cuit Court;  but  being  of  a  dilatory  character,  such  an  objection  must  be  pre- 
sented on  the  first  opportunity.     Adams  v.  Miller,  27. 

4.  The  statute  which  provides  that  security  for  costs  shall  be  given  where  ac- 
tions are  brought  upon  official  bonds,  applies  to  cases  where  the  action  is 
prosecuted  solely  for  the  benefit  of  a  particular  person  or  party;  and  not  to 
cases  where  the  object  is  to  inforce  a  public  duty.     Trustees  v.    Walters,  154. 

5.  A  motion  to  dismiss  for  want  of  security  for  costs,  even  in  cases  within 
the  statute,  comes  too  late,  after  answering  to  the  merits.  It  is  a  dilatory 
motion,  and  it  not  interposed  in  due  time,  it  will  be  considered  as  waiveu". 
The  objection  cannot  be  raised  after  the  time  has  passed  for  pleading  in 
abatement.     Jb.  154. 

6.  In  a  judgment  for  the  plaintiff,  a  general  judgment  for  costs  against  all  the 
defendants  is  good,  whether  all  have  defended  or  not.     Smith  v.  Harris,  461. 

COUNTIES. 

1.  The  money  appropriated  by  the  aat  to  establish  and  maintain  a  general  system 
of  internal  improvements,  approved  February  27, 1837,  to  the  counties  through 
which  no  railroad  or  canal  was  provided  to  be  made  was  subject  to  legislative 
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control,  and  until  definitely  appropriated  mif,'lit  have  teen  resumed 
or  diverted  at  the  will  of  the  legislature,  prior  to  the  passage  ol  the  law  of 
1845,  which  gave  the  money  absolutely  to  certain  counties.  County  of  Rich- 
land V.  County  of  Lawrence,  1. 

2.  The  legislature  cannot  abolish  counties,  and  form  the  territory  of  which 
they  were  composed  into  one  or  more  counties,  Avithout  submitting  the  act 
to  a  vote  of  the  inhabitants  affected  by  the  change,  Stephenson  v.  Mar- 
shall, 391. 

3.  A  county  seat  cannot  be  removed  without  the  affirmative  vote  of  the  in- 
habitants of  the  county.    Ih.  391. 

4.  Territory  cannot  be  taken  from  one  county  and  added  to  another,  except 
bv  the  vote  of  a  majority  of  the  inhabitants  of  the  counties  to  be  changed. 
ih.  391. 

CKIMINAL  LAW. 

1.  Appeal  bonds  in  criminal  cases,  are  governed  by  the  99th  section  of  the 
59th  chapter  of  the  Revised  Statutes,  and  cannot  be  amended.  Walsh  v. 
People,  77. 

2.  In  a  trial  for  larceny,  if  the  Court  instruct  that  possession  of  property  re- 
cently stolen,  is  prima  facie  evidence  of  guilt,  it  is  wrong  to  rehise  an  in- 
struction, based  upon  the  hypothesis  that  the  accused  had  fairly  acquired 
the  property  by  purchase,    'Jones  v.  The  People,  259. 

DEBT. 
See  Action.    Pleading,    {a) 

DECREE. 

1.  A  decree  is  conclusive  on  the  parties  while  it  remains  in  force.  Its  errors 
can  only  be  inquired  into  and  corrected  by  a  direct  proceeding  tor  that  pur- 
pose.   'Pachmaster  V.  Ryder,  207. 

2.  Upon  a  bill  to  quiet  title,  if  a  decree  is  rendered  which  is  binding  upon 
a  party,  his  assignee,  who  has  notice  of  the  decree,  is  bound  by  it,  if  the 
Court  had  authority  to  adjudicate.  Such  a  decree,  though  erroneous,  can- 
not be  questioned  collaterally,     lb.  207. 

3.  Neither  a  default,  nor  a  decree  «w  ionfesso,  can  betaken  against  an  in- 
fant. A  guardian  ad  litem  should  be  appointed,  who  should  tile  an  answer  ; 
alter  which  the  complainant  must  make  full  proof,  whether  the  answer  filed 
admits  or  denies  the  allegations  of  the  bill.     Enos  v.  Capps,  255. 

4.  In  chancery,  as  at  law,  a  decree  jointly  binding  on  several  defendants,  so 
that  each  is  liable  for  the  whole,  if  reversed  at  all,  must  be  reversed  so  as  to 
all;  but  where  a  decree  in  form  is  joint,  but  is  several  in  its  efl'ect,  it  may 
be  reversed  as  to  a  part  of  the  defendants.     Ih.  255. 

5.  A  decree  cannot  be  entered  against  infants,  without  proof  to  sustiin  the 
case,     Hamilton  v.  Gilrnan,  2G0. 

See  Chancery. 

DEDICATION. 

1,  If  the  owners  of  land  agree  upon  a  place,  and  make  a  survey,  and  lay  off 
ground  for  public  use,  as  a  street  or  landing,  and  make  sales  in  reference 
thereto,  it  amounts  to  a  dedication  of  such  ground  to  the  public,  A  map 
is  not  essential  to  the  validity  of  the  dedication,     Godfrey  v.  City  of  Alton,  29, 

2,  The  statute  of  frauds  does  not  apply  to  the  dedication  of  ground  to  the 
public.    lb .  27, 

3.  A  dedication  may  be  made  by  grant  or  written  instrument ;  it  may  be 
evidenced  by  acts  and  declarations  without  writing ;  no  particular  form  be- 
ing required  to  establish  its  validity,  it  being  purely  a  question  of  intention, 
lb.  27, 

4.  A  dedication  may  be  made  by  survey  and  plat  alone,  without  any  decla- 
ration, either  oral  or  on  the  plat,  when  it  is  evident  from  the  face  of  the  plat, 
that  ii  was  intended  to  set  apart  certain  grounds  for  the  use  of  the  public. 
Ih.  27, 

5,  A  dedication  must  be  understood  and  construed,  with  reference  to  the 
objects  and  purposes  lor  which  it  was  made.     Jb.  27. 

6.  AH  accessions  to  a  j^ublic  landing,  must  necessarily  attach  to  and  form  a 
part  of  it,    lb.  27. 
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7.  "When  an  easement  is  granted  to  the  public,  upon  the  margin  of  a  naviga- 
ble stream,  the  right  to  use  and  treat  it  as  a  landing  is  undoubted.  Jb.  27. 

8.  If  the  banks  of  a  navigable  river  are  dedicated,  the  dedicator  has  no  in- 
terest in  the  bed  of  the  stream,  which  he  can  reserve  to  the  prejudice  of  the 
public  easement  over  it.     Jb.  27. 

9.  When  lots  are  dedicated  to  the  public  ior  particular  purposes,  they  may 
be  improved  and  controlled  for  such  purposes  ;  but  they  cannot  be  aliened 
or  sold,  nor  has  a  city  the  exclusive  use  thereof.  City  of  Alton  v.  Jll.  Trans. 
Co.,  38. 

DESD. 

1.  A  construction  which  requires  that  an  entire  clause  of  a  deed  should  be 
rejected,  will  not  be  adopted,  except  from  imavoidable  necessity.  City  of 
Alton  V.  III.  Trans.  Co.,  38. 

2.  "When  a  deed  refers  to  a  plat,  which  has  upon  its  face  that  to  which  the 
expressionsof  the  deed  can  apply,  the  Court  will  connect  the  two,  rather 
than  reject  the  words  of  the  deed .    II.  38.  , 

3.  If  a  deed  will  admit  of  two  constructions,  it  should  be  construed  against 
the  grantor.    lb.  38. 

4.  To  render  a  deed  operative  to  pass  title,  in  addition  to  signing,  sealing  and 
acknowledging,  delivery  and  acceptance  are  essential  to  its  validity.  Wig- 
gins V.  Lush,  132. 

5.  Where  a  deed  after  being  acknowledged  was  retained  by  the  grantor,  and 
found  among  his  papers  alter  his  decease,  it  could  not  become  operative  by 
a  delivery  after  nis  death.     Ih .  132 

6.  A  notary  public  cannot  take  an  acknowledgment  of  a  deed,  unless  he  au- 
thenticates it  by  his  official  seal.     Mason  v.  Broclc,  273. 

7.  In  divesting  a  married  woman  of  her  real  estate,  the  mode  prescribed  by 
statute  must  be  substantially  complied  with.    Ih.  274. 

See  Notary  Public,  2.    Tax  Title. 

DELIVERY. 

See  Deed. 

DELIVERY  OF  PERSONAL  PROPERTY. 

1.  The  statute  regulating  the  place  of  delivery  of  personal  property,  in  cer- 
tain cases  where  the  contract  is  in  writing,  and  payable  at  a  particviiar  time, 
without  designating  the  place  of  delivery,  has  no  application  to  a  contract 
not  in  writing.     Woods  v.  Dial,  72. 

2.  A  contract  payable  '■'■in  trade,' ^  without  time  or  place  for  payment,  is 
payable  on  demand,  or  within  a  reasonable  time  thereafter,  according  to 
the  nature  of  the  thing  demanded.    //;.  72. 

3.  The  promisee  of  such  a  contract  should  make  a  demand  at  the  residence 
or  place  of  business  of  the  promisor,  and  notify  him  what  kind  of  trade  he  is 
ready  to  receive  ;  and  if  he  seeks  to  enforce  the  payment  of  the  contract  in 
money,  he  should  show  that  he  has  made  a  proper  demand,  or  some  excuse 
for  not  having  done  so.     Ih.  72. 

•t.  In  the  absence  of  all  testimony  to  show  where  the  contract  was  made,  or 
where  the  parties  resided,  the  presumption  is,  that  they  resided  in  the  coun- 
ty where  the  action  was  instituted.  But  if  it  be  shown  that  the  debtor  had 
no  fixed  place  of  residence,  or  of  doing  business,  or  was  a  non-resident, 
the  rule  governing  the  demand  would  be  difierent,  and  in  some  cases,  the 
demand  would  be  wholly  dispensed  with.     Ih.  72 . 

5.  The  promisee  in  such  a  contract  undoubtedly  has  the  right  to  select  the 
hind  of  trade  hQ\iou\d  receive  ;  confining  himself,  however,  to  sucli  articles 
as  the  parties  had  in  view  at  the  time  of  the  making  of  the  contract,  and  to 
the  pursuit  or  business  of  the  promisor.    lb.  72 . 

6.  Where  the  promisor  in  such  a  contract  was  a  merchant,  the  promisee 
would  be  confined  to  such  articles  as  the  promisor  usually  traded  in,  and 
the  place  of  demand  and  delivery  would  be  at  the  place  of  business  of  the 
promisor.  If  the  promisor  was  a  farmer,  the  promisee  would  be  confined 
to  farm  produce,  to  be  demanded  and  delivered  at  the  farm  of  the  promisor, 
lb.  72. 
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DEMURRER. 

See  Pleading. 

depositio:n^. 

1.  An  appearance  and  cross  examination  of  witnesses  is  a  waiver  of  objection 
to  the  sufficiency  of  notice.      Greene  County  v.  Bledsoe,  207. 

2.  In  depositions,  it  is  not  indispensible  that  the  otficer  taking  them  should 
literally  follow  the  requiremints  of  the  statute,  if  the  substance  of  the  law  is 
complied  with.    /&.  267. 

EASEMENT. 

1.  A  dedication  may  be  made  by  grant,  or  written  instrument ;  it  may  be  evi- 
denced by  acts  and  declarations  without  writing;  no  particular  forin  being 
required  to  establish  its  validitv,  it  being  purely  a  question  of  intention. 
Godfrey  v.  City  of  Alton,  29  . 

2.  Ajdedicatiou  must  be  understood  and  construed,  with  reference  to  the 
objects  and  purposes  for  which  it  was  made.     lb.  29. 

3.  AH  accessions  to  a  public  landing  must  necessarily  attach  to  and  form  a 
part  of  it.    lb.  29. 

4.  When  an  easement  is  granted  to  the  public,  upon  the  margin  of  a  naviga- 
ble stream,  the  right  to  vise  and  treat  it  as  a  landing  is  undoubted.     lb.  29. 

5.  If  the  banks  ot  a  navigable  river  are  dedicated,  the  dedicator  has  no  interest 
in  the  bpdof  the  stream,  which  he  can  reserve  to  the  prejudice  of  the  public 
easement  over  iti    Ih,  29. 

See  Public  Lands,  3. 

EJECTMENT. 

1.  In  an  action  of  ejectment,  the  plaintiff  is  bound  by  his  allegations  in  his 
declaration,  and  must  recover  according  to  the  case  made  by  it.     Ballanee - 
V.  Eanhin,  420. 

2.  He  cannot  recover  a  difierent  estate  than  that  claimed  by  his  declaration. 
lb.  420. 

3.  But  if  he  declares  for  the  whole  premises,  he  may  recover  a  distinct  part ;  or 
he  may,  if  he  declares  for  an  undivided  share,  recover  that  share  in  any  part 
ot  the  premises,     ib.  420. 

4.  If  he  declares  for  the  whole  of  certain  premises,  he  cannot  recover  an  un- 
divided interest  therein,    lb,  420. 

See  Actions,  12. 
ENDORSEMENT. 

1.  An  endorsement  upon  a  note  is,  likea  receipt,  subject  to  explanation;  and 
where  wholly  uncertain,  unless  explained  must  be  rejected  as  a  nullity. 
Kilpatrick  v.  Foster,  355. 

2.  A  party  wishing  to  raise  an  issue  on  the  assignment  of  a  note  before  a  jus- 
tice of  the  peace,  must  tile  an  aiHdavit.     Hudson  N.  Bicl-inson,  407. 

3.  If  a  note  and  assignment  are  made  in  this  state,  the  rights  and  liabilities  of 
the  parties  must  be  governed  by  the  laws  of  the  state.     Schuttler\.  Piatt, 411. 

4.  An  assignor  of  a  note  is  liable,  if  the  assignee  uses  due  diligence  in  prose- 
cuting the  maker  to  insolvency,  or  if  the  institution  of  a  suit  against  him 
woviklhave  been  unavailing,  and  if  the  maker  of  the  note  had  absconded  or  left 
the  state  when  the  note  falls  due.     lb.  417. 

.5.  If  the  maker  of  a  note  is  beyond  the  limits  of  the  state  when  thenote  matures, 
so  that  he  cannot  be  subjected  to  our  jurisdiction,  the  liability  of  the  assignor 
becomes  tixed.     Tb.  417. 

6.  The  assignee  of  a  note  is  not  bound  to  pursue  a  debtor  into  a  foreign  juris- 
diction; but  he  may  at  once  resort  to  his  assignor  for  payment.  The  fact 
that  the  maker  of  the  note  resided  in  another  state  when  he  gave  the  note, 
though  known  to  the  assignee,  does  not  vary  the  liability,     lb,  417. 
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EKKOE. 

1.  A  party  may  have  his  judgment  reversed,  if  the  judgment  below  was  ex 
parte,  and  the  errors  which  render  it  inoperative  are  patent.  Davidson  v. 
Bond,  84. 

2.  It  is  error  to  render  judgment  against  a  part  of  the  defendants,  while  the 
cause  remains  undisposed  of  as  to  the  others,    fo,  84. 

3.  The  cori-ectness  of  instructions  asked  in  the  Circuit  Court  will  not  be  in- 
quired into,  unless  thej^  were  excepted  to  at  the  time.    BurTcetty.  Bond,   87. 

4.  It  is  error  to  overrule  a  motion  to  quash  an  execution  issued,  after  the 
judgment  on  which  it  is  based  is  satisfied.    Mc Henry  v.   Watilns  233. 

5.  It  is  not  error  to  refuse  an  instruction  when  another  instruction  is  given, 
whereby  the  party  asking  it  has  thefull  benefit  of  the  law,  as  applicable  to 
the  conduct  of  the  parties  connected  with  the  transaction.  Frior  v.  White, 
261. 

G.  It  is  erroneous  to  enter  final  judgment  against  a  defendant,  when  the  issue 
presented  by  a  plea  has  not  been  tried.     Bell  v.  Sheldon,  372. 

7.  It  is  error  to  enter  final  judgment,  before  disposing  of  the  issue  tendered 
by  a  plea.     Do^u  v.  Rattle,  373. 

8.  It  is  error  to  enter  final  judgment  against  one  of  several  defendants,  with- 
out disposing  of  the  case  as  to  the  others,     lb.  .373. 

9.  Where  there  are  several  defendants  before  the  Court,  the  case  has  to  be 
tried  as  to  all,  before  any  final  judgment  can  be  properly  entered.    Ih.  373. 

10.  It  is  erroneous  to  instruct  a  jury  in  such  language  as  assumes,  that  a  set- 
tlement can  only  be  proved  by  the  admission  "of  the  plaintifl'  in  the  suit. 
Dufieldy.  Cross,  397. 

11.  It  is  error  for  a  Circuit  Court  to  dismiss  a  suit  commenced  before  a  jus- 
tice of  the  peace,  because  the  papers  do  not  on  their  face  show  his  right  to 
jurisdiction.     Hough  \,  Leonard,  AbQ. 

12.  It  is  the  duty  of  the  Circuit  Court  to  hear  the  evidence;  and  it,  from  that, 
it  appears  that  the  justice  had  jurisdiction  of  the  matter  in  controversy,  then 
the  case  should  be  disposed  of  on  its  merits.    /&.  456. 

EVIDENCE. 

1.  In  an  action,  the  gist  of  which  is  carelessness,  negligence,  or  imprudence 
on  the  part  of  a  defendant,  it  is  proper  to  admit  any  testimony  which  tends 
to  prove  that  a  prudent  man  would  have  acted  in  the  same  manner.  Burlcett 
V.  Bond,  87. 

2.  A  party  may  lay  the  foundation  by  his  own  oath,  for  the  introduction  of 
secondary  evidence,  to  prove  the  contents  of  a  note  which  has  been  lost. 
Wade  V.  Wade,  89. 

3.  A  plea  in  abatement,  denying  partnership  under  oath,  throws  the  burden 
of  proof  on  plaintifl".     Warren  v.  Chambers,  124. 

4.  A  plea  of  MOM  Mi^/arfi/m  puts  the  plaintiff  to  proof  of  execution  of  instru- 
ment sued  on;  but  such  an  alfidavit  is  not  evidence  for  defendant.  Wa.ter 
V.  Trustees,  64. 

5.  In  an  action  of  ejectment,  the  patent  is  conclusive  evidence  of  title,  high- 
er and  better  than  a  register's  certificate  of  a  prior  purchase.  In  equity,  a 
certificate  of  purchase  will  prevail  against  patent,  it  the  right  on  which  it  is 
based  is  prior  in  point  of  time  to  that  on  which  the  patent  is  founded. 
Wiggins  v.  Lust,  132. 

6.  Admission  of  one  of  several' parties  to  a  bill,  are  not  evidence  against  others 
whose  interests  are  adverse.     Hitt\.  Ormsbee,  1G6, 

7.  The  declarations  of  a  mortgagor  as  to  his  intention  in  executing  the  mort- 
gage, unless  knowledge  of  them  is  brought  home,  to  the  mortgagee,  are  inad- 
missible in  evidence  ;  and  his  connection  with  them  must  first  be  shown,  be- 
fore they  can  be  oflered  as  testimony.    Frior  v.  W7iite,  261. 

8.  If  evidence  is  admitted,  competent  for  one  purpose,  which  may  have  an 
improper  effect,  the  party  aggrieved  should  ask  an  instruction  explaining  its 
legitimate  effect;  and  then  the  views  of  the  Court  admitting  the  testimony 
may  be  canvassed.    Jb.  261, 

9.  Where  the  law  requires  a  public  agent  to  take  security  in  real  estate  of 
treble  the  value  of  the  sum  loaned,  the  duty  is  answered  if  he  has  availed 
himself  of  the  best  means  of  forming  a  correct  opinion  of  the  value  of  the 
property,  and  believes  it  adequate.     Greene  County  v.  Bledsoe,  267. 


INDEX.  661 


10.  In  order  to  prove  a  breaoli  of  duty,  it  should  be  shown  that  the  agent 
did  not  believe  the  security  adequate,  or  that  he  was  guilty  of  negligence 
by  not  informing  himself.     Ih.  207. 

11.  Testimony  introduced  orally  in  chancery  must  be  incorporated  in  the 
record,  if  to  be  reviewed  in  the  Supreme  Court.     Wardy.  Owens, 19i^. 

12.  Although  parol  testimony  is  inadmissible  to  vary,  contradict,  or  explain 
the  terras  of  a  written  agreement,  a  party  may  show  by  parol  that  a  note 
was  given  without  consideration,  or  that  the  consideration  has  in  whole  or 
in  part  failed.    Fenmj  v.  Graves,  287. 

13.  Parol  evidence  may  be  received  to  impeach  the  consideration  of  a  note, 
but  not  to  vary  its  terius.     lb.  287. 

14 .  In  an  action  of  assumpsit,  brought  to  recover  wages  due  for  sailing  a  ves- 
sel by  a  captain,  it  was  held  that  the  defendants  in  such  an  action,  for  tho 
purpose  of  mitigating  damages,  might  introduce  the  testimony  of  a  harbor 
master,  although  he  was  not  skilled  as  a  navigator,  to  show  any  fact  witliin 
his  knowledge  respecting  the  management  ol  the  vessel,  and  to  give  his 
opinion  whether  such  management  was  skillful  or  unskillful.  Ward  v. 
Salisbury,  369. 

15.  A  witness  will  not  be  excused  from  testifying  to  a  fact  material  to  the 
issue,  because  his  testimony  might  subject  "him  to  disgrace  or  reproack. 
Weldim  V.  Burch,  374. 

16.  The  declarations  of  a  party  are  admissible  in  evidence  against  him,  and 
are  to  be  received  and  considered  by  the  jury.  Although  such  declara- 
tions are  not  made  deliberately,  the  jury  must  determine  what  weight  shall 
be  given  them.     DufieldY.  Gross,  ?>%!. 

17.  In  an  action  for  breach  of  promise  ot  marriage,  seduction,  if  in  conse- 
quence of  the  promise,  may  be  given  in  evidence  in  aggravation  of  damages, 
Tulhs  V.    Van  Kleel,  446. 

18.  A  party  is  always  entitled  to  such  damages  as  are  the  natural  and  prox- 
imate result  of  the  act  complained  of.     11.  446. 

19.  When  a  person  Just  before  his  death,  delivers  his  money  to  another,  tt) 
be  paid  over  by  him  to  his  family^  and  the  person  who  so  receives  the  money 
is  afterwards  sued  by  the  administrator  of  the  deceased,  on  the  ground  that 
he  had  not  ac(!Ounted  tor  all  the  money  so  received..  Held,  That  it  was  erro- 
neous in  the  Court  to  instruct  the  jury  in  this  case,  "  that  it  was  not  incum- 
bent on  the  defendant  to  account  for  whatthe  deceased  did  with  his  money." 
That  it  was  for  the  jury,  and  not  the  Court,  to  determine  whether  the  facts 
and  circumstances  in  evidence  satislied  them  that  the  deceased,  at  the  time 
of  his  death,  had  more  money  in  his  i^ossession  than  had  been  accounted  for 
by  the  defendant;  and  whether  or  not  there  was  sufficient ^r/ma  facie  evi- 
dence in  the  case  against  the  defendant,  to  call  upon  him  to  explain  how  it 
was  that  he  received  no  more  money  from  the  deceased.  Held,  also,  That 
as  a  general  rule,  it  was  true  that  one  man  was  not  bound  to  show  what 
another  has  done  with  his  money;  yet  that  such  a  state  of  circumstances 
might  exist,  as  to  malvc  it  incumbent  on  a  person  who  would  discharge  him- 
self from  liability,  to  show  what  another  had  done  with  his  money.  Hdd, 
also.  That  it  was  not  the  province  of  the  Court  to  draw  inferences  from  the 
evidence,  or  determine  what  it  does  or  does  not  prove.  Uames  v.  Blackliart, 
195. 

EXECUTION. 

1.  A  sale  of  a  tract  of  land  upon  execution  will  not  be  set  aside  merely  be- 
cause it  was  sold  at  a  sacrifice,  and  was  not  offered  in  separate  parcels; 
something  should  be  shown  to  satisfy  the  Court,  that  the  land  sold  was  sus- 
ceptible of  advantageous  division,  and  that  the  sale  was  injudicious,  Green- 
up V.  Stoher,  24. 

2.  In  case  of  a  vacancy  in  the  office  of  sherifl',  the  coroner  may  go  on  and 
finish  the  execution  of  a  process  directed  to  the  sheriff.     lb.  24. 

3.  Execution  on  a  judgment  revived  against  an  administrator,  should  not  go 
against  goods  and  lands  of  intestate.     Turney  v.  Gates,  141. 

4.  If  execution  is,  not  issued  in  such  a  case  in  a  year  and  a  day,  lien  on  lands 
lost.     lb.  141. 

5.  It  is  error  to  overrule  a  motion  to  quash  an  execution  issued,  after  the 
judgment  on  which  it  is  based  is  satisfied.     M^Henry  v,    Watkins,  233. 

6.  A  trial  ol  right  of  property  which  results  in  a  verdict  against  the  claim- 
ant, does  not  establish  or  confirm  a  right  to  the  property  in  the  defendant 
in  execution.     Gassel  v.  Williams,  387. 
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7.  In  an  action  against  an  officer  to  recover  three  times  the  value  of  proper- 
ty sold  upon  execution,  which  is  exempted  by  law,  the  plaintiff  must  be  the 
owner  of  the  property  sold.    lb.  387. 

8.  If  an  officer  levies  upon  property  as  the  property  of  the  defendant,  he  is 
not  therefore  estopped  from  subsequeutlj^  denying  that  it  is  his  property  ; 
his  return  of  the  levy  is  owXy  prima  facie  against  him.     Ih.  387. 

9.  If  a  party  transfers  his  property  fraudulently  before,  or  in  good  faith  after, 
execution  issued,  he  cannot  claim  the  property  as  his  own,  and  recover  of 
the  officer  selling  it,  upon  the  ground  that  it  was  exempt  from  execution. 
lb.  387. 

FERRIES.     FERRYMEN. 

1.    Ferrymen  are  common  carriers,  and  subject  to  the  same  liabilities.     Fish- 
er v.  Clislee,  344. 

FIDUCIARY. 

See  Sale. 

FORTHCOMING  BOND. 
See  Bonds,  5.    Eight  of  Pkopekty,  1. 

FRAUDS. 

1.  The  statute  of  frauds  does  not  apply  to  the  dedication  of  ground  to  the 
pubhc.     Godfrey  y.   City  of  Alton,  %). 

2.  lu  equity,  a  defendant  cannot  avail  himself  of  the  statute  of  frauds  unless 
he  pleads  it.     Trustees  of  Schools  v.    Wright,  32. 

3.  Where  a  party  is  indebted,  and  makes  ample  provision  for  the  payment  of 
those  debts,  and  in  the  meantime  makes  a  provision  for  his  family,  his  in 
debtedness  does  not  aUbrd  evidence  of  a  fraudulent  intent.  Hitt  V.  Orms- 
bee,  16(). 

FRAUDULENT  CONVEYANCE. 

See  Chakcery,  26,  27,  28,  29,  30. 
FRENCH  CLAOIS. 

1.  The  act  of  Congress,  of  3d  Mai'ch,  1823,  in  relation  to  French  claims  in 
Peoria,  confirmed  only  such  claims  as  were  contained  in  the  report  of  the 
register.  The  grant  only  operated  to  the  benefit  of  such  persons  as  had 
presented  their  claims  persuant  to  the  act  of  the  loth  of  May,  1820.  Hal- 
lance  v.  McFadden,  317. 

2.  Patents  under  these  laws  were  only  to  be  issued  to  the  claimants,  or  to 
their  legal  representatiyes.     Jb.  317. 

3.  A  person  must  have  been  an  actual  settler^,  prior  to  the  first  of  January, 
1813,  and  one  who  had  not,  previous  to  the  third  of  March,  1823,  received 
from  the  United  States  a  confirmation  of  a  claim,  or  a  donation  of  a  tract  of 
land  or  village  lot  ;  and  he  must,  in  addition,  have  claimed  the  lot,  settled 
upon  and  improved  it,  in  order  to  bring  himself  within  the  confirmatory  act 
of  1823.     lb.  317. 

4.  A  patent  issued  to  a  person,  or  his  legal  representative,  who  was  not  the 
claimant  of  a  lot,  does  not  vest  any  title  in  the  patentee.     Jb.  317. 

5.  If  it  appears  on  the  face  of  a  patent,  or  from  any  legitimate  evidence,  that 
it  was  issued  in  a  case  not  authorized  by  law;  it  is  inoperative  and  void, 
and  may  be  impeached  collaterally,  in  an  action  of  ejectment.     Jb.  317. 

6.  A  patent  under  the  act  of  Congress  of  the  15th  May,  1820,  passed  in  rela- 
tion to  French  Claims,  at  Peoria,  could  only  issue  "to  the  claimant,  or  his 
legal  representatives.     Gra-i/  v.  McFadden,  324. 

7.  So  much  of  the  land,  within  the  ancient  village  of  Peoria,  as  was  con- 
firmed to  the  settlers  and  inhabitants  by  the  act  of  Congress,  of  1823,  was 
Avithdrawn  from  sale,  and  no  title,  as  against  the  claimants  and  their  legal 
representatives,  could  be  acquired  by  pre-emption.    Ballance  v.  Tesson,  326. 

8.  The  laud  covered  by  the  French  Claims,  at  Peoria,  were  taxable  in  1845. 
lb.  326. 

9.  The  title  to  the  French  Claims,  at  Peoria,  was  vested  in  the  claimants  on 
the  approval  of  the  Survey,  in  September,  1840.     76.  326. 

10.  A  patent  which  is  not  issued  to  the  real  claimant,  or  to  the  legal  repre- 
sentatives of  a  claimant,  of  lands  in  the  old  village  of  Peoria,  is  void.     Ban- 

hin  v.  Gurenius,  334. 
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GARNISHEE. 

1.  If  a  judgment  is  obtained  in  the  name  of  one  party,  but  for  the  use  of 
another,  the  judgment  debtor  cannot  be  garnisheed,  nor  can  the  interest  ot 
the  equitable  owner  of  the  judgment  be  defeated  by  such  proceeding.  Ilod- 
son  V.  Mc  Connel,  170. 

2.  A  defendant  Ijeing  notified  that  a  judgment  against  him  belongs  to  a  per- 
son other  than  the  plaintifl'on  the  record,  he  is  as  much  bound  by  the  no- 
tice, as  if  the  record  stated  the  judgment  to  be  for  the  use  of  such  person. 
lb.  170. 

3.  A  garnishee  may  inquire  into  the  legality  and  regularity  of  the  previous 
proceedings  against  a  defendant  in  attachment;  because  "if  such  proceed- 
ings are  unauthorized  and  void,  he  would  not  be  protected  in  the  payment 
of  an  unauthorized  judgment.    Pierce  v.  Carleton,  358. 

4.  If  the  record  in  an  attachment  case,  shows  that  the  notice  was  published 
in  time,  it  may  be  shown  by  parol,  in  aid  of  the  publication,  the  place  and 
manner  of  it,  and  this  Court  will  presume,  that  the  necessary  proof  was 
made  on  the  Cii'cuit.    Jb.  358. 

5.  Surplus  money  made  on  execution  in  the  hands  of  an  officer,  belonging 
to  the  delendant,  may  be  garnisheed  in  the  hands  ot  the  officer.     Jh.  £58. 

6.  The  answer  of  a  garnishee  until  disproved  or  contradicted,  must  be 
considered  as  true.  If  judgment  is  asked  upon  the  answer  of  a  garnishee, 
unless  his  answer  clearly  makes  him  chargeable,  he  should  be  discharged. 
lb.  358.      - 

GOVERNMENT  GRANT. 

1.  The  Government  may  make  a  perfect  grant,  without  the  issuing  of  a  patent 
or  any  other  evidence  of  title.     Ballance  v.  Tesson,  326. 

2.  An  act  of  Congress,  containing  provisions  clearly  indicating  an  intention 
to  pass  the  fee  unconditionally  and  absolutely,  operates  ?^«o  facto  to  vest  the 
title  in  the  grantee.    lb.  326, 

GUARDIAN  AND  WARD. 

A,  the  testator,  by  his  will,  appointed  his  wife  guardian  to  his  infant  daugh- 
ter, "  so  long  as  she  shovld  remain  Ms  uidoio.^''  After  his  decease,  his  widow 
took  out  letters  of  guardianship  for  the  daughter,  from  the  probate  court  of 
the  proper  county.  The  widow  subsequently  married,  and  a  payment  on 
account  of  the  estate  of  the  ward,  was  then  made  to  her  husband.    Held: 

1.  That  the  appointment  of  the  probate  court  was  void,  for  want  of  jurisdic- 
tion.    Holmes  v.  Field,  424. 

2.  The  authority  of  the  father  to  name  a  guardian  for  his  children,  is  greater 
tlian  that  conferred  upon  the  probate  court  ;  and  when  the  former  has  ex- 
ercised the  right,  the  latter  cannot  act.    11.  324. 

3.  That  the  limitation  in  the  will  is  strictly  legal  and  must  be  enforced,  and 
the  guardianship  of  the  widow  was  terminated  by  her  marriage,    lb.  424. 

4  That  the  husband  of  a  guardian  has  no  right  to  possess  or  control  the  es- 
tate of  the  ward,  and  a  payment  to  him  on  account  of  such  estate  is  void, 
unless  with  the  express  sanction  or  direction  of  the  guardian.    Ih.  424. 

5.  That  an  infant  is  not  always  bound  to  appear  in  a  court  of  chancery  by  a 
guardian,  although  one  may  be  in  existence.  The  bill  may  be  filed  by  her 
next  friend,  and  if  obj  ection  is  made  in  proper  time,  it  rests  in  the  soiuid 
discretion  of  the  Court,  whether  the  suit  shall  so  proceed,  or  in  the  name 
of  the  guardian.    75.424. 

See  Infant. 

ILLEGAL  VOTING. 

The  proper  mode  of  recovering  a  penalty  from  a  person  for  voting,  who  does 
not  possess  the  proper  qualification,  is  by  an  action  of  debt.  Carle  y.  The 
People,  285. 

ILLINOIS  &  MICHIGAN  CANAL. 

1.  A  feeder  of  the  Illinois  and  Michigan  Canal  was  constructed  in  1838,  and 
passed  across  the  land  of  B.  The  act  of  1843,  under  which  the  canal  was 
transferred  to  the  Board  of  Trustees,  authorized  the  State  Trustee  to  settle 
existing  claims,  for  damages  arising  from  the  construction  of  the  canal,  by 
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issuing  certificates  of  state  indebtedness  to  tlie  claimants.  A  law  of  1849 
required  all  unliquidated  claims  against  the  state,  for  damages  growing  out 
of  the  construction  of  the  canal,  to  be  proved  before  the  State  Trustee,  and 
lilecl  with  the  Secretary  of  State,  before  the  first  of  January,  1849.  In  1848, 
B.  made  application  for  damages  to  the  State  Trustee,  who  heard  the  proofs, 
and  made  a  certificate,  stating  that  B.  produced  satisfactory  proof  that 
he  was  the  owner  of  the  land,  and  that  the  same  had  been  injured  by  the 
construction  of  the  feeder,  in  a  certain  amoiuit.  The  proof  and  certificate 
were  filed  in  the  office  of  the  Secretary  of  State  before  the  first  of  January, 
1849.  //«W,  that  the  State  Trustee,  in  hearing  the  proof,  and  making  the 
certificate,  acted  under  the  law  of  1S47,  and  not  under  the  act  of  1843 ;  and 
thatB.  could  not,  by  mandamus,  compel  him  to  issue  a  certificate  of  state 
indebtedness.  ^^Zrf,  also,  if  a  settlement  was  designed,  it  was  not  so  far 
perfected  as  to  be  binding  on  the  state.    3n/sh  v.  Wells,  102. 

2.  It  is  error,  in  ajproceeding  for  opening  a  street  in  the  city  of  Chicago,  to 
include  the  costs  in  the  assessment.     Trustees  of  Canal  v.   Cifi/  of  Chicago,  403. 

3.  The  real  estate,  belonging  to  the  Trustees  of  the  Illinois  and  Michigan 
Canal,  is  liable  to  assessments,  for  opening  streets  and  improvements  of  a 
like  character.    Jb,  403. 

4.  Assessments  for  improvements,  are  not  a  charge  upon  an  estate  which  re- 
duces its  value,  and  are  distinguishable  from  taxes.    Jb.  403. 

5.  The  State  cannot  now  be  considered  as  the  owner  of  the  canal  lands,  the 
trustees  are  invested  with  the  legal  title,  but  the  state  has  such  a  beneficial 
interest  in  the  canal  and  canal  property,  as  may  give  her  the  right  to  insist 
that  the  ti'ustees  shall  faithfully  execute  the  piirposes  of  the  trust.    Jb.  403. 

6.  The  Canal  Trustees  have  all  the  powers  in  relation  to  laying  out  towns 
upon  canal  lands,  that  was  conlerred  upon  the  Board  .of  Commissioners. 
Trustees  v.  BrainarcL,  487. 

7.  Purchasers  of  canal  lands,  Avhether  by  pre-emption  or  at  public  sales  can 
only  purchase  in  lots  and  legal  subdivisions.     Jb.  487. 

8.  The  Trustees  are  authorized  to  sell  lands  in  such  legal  subdivisions  as  they 
may  think  best,  in  quarter  quarter  sections,  or  othei-wise,  and  the  right  of 
pre-emption  is  limited  to  the  lands  on  which  the  improvements  are  made. 
Jh.  487. 

9.  The  pre-emptor  cannot  purchase,  until  the  trustees  are  authorized  to  sell, 
and  if  it  is  made  their  duty  to  subdivide  the  land  into  town  lots  and  cause 
them  to  be  appraised,  the  pre-emptor  can  only  purchase  such  lots  as  em- 
brace his  improvements.-  Jb.  487. 

10.  Whether  the  party  claiming  a  pre-emption  entered  as  a  trespasser,  or 
under  license,  he  is  equally  entitled  to  the  benefit  of  the  law.     Jb.  487. 

11.  Therightto  pre-emption,  is  not  restricted  to  the  person  who  was  the  ot^Tzer, 
at  the  time  the  improvement  was  made,  but  to  the  person  who  was  \X\q  owner 
when  the  h;nd  was  brought  into  market.    lb.  487. 

INFANTS. 

1.  "VVheve  the  complainant  chooses  to  proceed  against  infants  under  thestat^ 
ute,  without,  sciwice  of  process,  it  is  the  duty  of  the  Court,  to  exact  of  the 
guardian  a  vigorous  defence  of  their  interests,  and  it  is  wrong  to  take  a  bill 
for  confessed  against  them,  under  any  circumstances.  Hconce  v.  Whitney, 
150. 

2.  Nothing  can  be  admitted,  but  every  thing  must  be  proved  against  an  in- 
fant.    JJitt  V.  Ormsbee,  166. 

3.  Neither  default,  nor  decree^pro  confesso,  ca.u\)e  taken  against  an  infant. 
Enos  v.   Capps^  255. 

4.  A  decree  cannot  be  entered  against  infants,  without  proof  to  sustain  the 
case.     JJamiltoriv.  Oilman ,  260. 

5.  The  right  of  action  for  services  rendered  by  a  minor,  is  in  the  parent  or 
guardian.    Dufield-Y.  C?Wis,  397. 

6.  That  an  infant  is  not  always  bound  to  appear  in  a  court  of  chancery  by  a 
guardian,  although  one  may  l>e  in  existence.  The  bill  may  be  filed  by  her 
next  friend,  and  if  objection  is  made  in  proper  time,  it  rests  in  the  sound 
discretion  of  the  Court,  whether  the  suit  shall  so  proceed,  or  in  the  name  of 
the  guardian.      JIolmes\.  Field,  i"2i. 

7.  If  a  minor  contracts  to  sell  real  estate,  the  contract  cannot  be  enforced,  if 
he  refuses  after  his  majority  to  sanction  it.     WaHctry.ElHs.  470. 
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INSTKUCTIOK . 

1.  The  Supreme  Court  will  not  inquire  into  the  correctness  of  instruction,^ 
when  the  record  does  not  furnish  evidence  that  tliey  were  excepted  lo . 
Budcmmter  ^' ,  Cool,  74. 

2.  The  correctness  ol  instructions  asked  in  the  Circuit  Court  Avill  not  be  in- 
quired into,  unless  they  were  excepted  to  at  the  time.     IhirTtett  v.  Bond,  87. 

8.  In  a  trial  for  larceny,  if  theCourt  instruct  that  possession  of  property  re- 
cently stolen,  \%  -prima  facie  evidence  of  guilt,  it  is  wrong  to  refuse  an  instruc- 
tion based  upon  the  hypothesis,  that  the  accused  had  fairly  acquired  tho 
property  by  purchase.     Jones  v.  llic  People,  259. 

4.  It  is  not  error  to  refuse  an  instruction,  when  another  instruction  is  given 
whereby  the  party  asking  it,  has  the  full  benelit  of  the  law  as  applicable  to 
the  conduct  of  the  parties  connected  with  the  transaction.  Frior  v.  White, 
261. 

5.  If  evidence  is  admitted,  competent  for  one  purpose,  which  may  have  an 
improper  effect,  the  party  aggrieved,  should  ask  an  instruction  explaining 
its  legitmate  effect;  and  then  the  views  of  the  Court,  admitting  the  testimony, 
may  be  canvassed.    7^.261. 

6.  It  is  erroneous  to  instruct  a  jury  in  such  language,  as  assumes  that  a  settle- 
ment can  only  be  proved  by  the  admissions  of  the  plaintiff"  in  the  suit.  Du- 
field  V.  Cross,  397. 

7.  When  a  person,  just  before  his  death,  delivers  his  money  to  another  to  be 
paid  over  by  him  to  his  family,  and  the  person  who  so  receives  the  money  is 
afterwards  sued  by  the  admiiiistrator  of  the  deceased,  on  the  ground  that  he 
had  not  accounted  for  all  the  money  so  received :  Ecli,  That  it  was  erroneous 
in  the  Court  to  instruct  the  jury  in  tliis  case,  "  that  it  was  not  incumbent  on 
the  defendant  to  account  for  what  the  deceased  did  with  his  money."  That 
it  was  for  the  jury,  and  not  the  Court,  to  determine,  whether  tlie  facts  and 
circumstances  in  evidence  satisfied  them  that  the  deceased,  at  the  time  of  his 
death,  had  more  money  in  his  possession  than  had  been  accounted  for  by  the 
defendant;  and  whether  or  not  there  was  sufficient  frima.  facie  evidence  in 
the  case  against  the  defendant,  to  call  upon  him  to  explain  liowit  Avas  that  he 
received  no  more  money  Irom  the  deceased.  Held,  also,  that,  as  a  general  rule, 
it  was  true  that  one  man  was  not  bound  to  show  what  another  had  done  with  his 
money,  yet  that  such  a  state  of  circumstrnces  might  exist,  as  to  make  it  in- 
cumbent upon  a  person  who  vvoidd  discharge  himself  from  liabilitj^,  to  show 
what  another  had  done  with  his  money.  Held,  also,  that  it  was  not  the  pro- 
vince of  the  Coiut  to  draw  infci'ences  from  the  evidence,  or  determine 
what  it  does  or  does  not  prove.    Earnest.  Blachheart,  195. 

INTERrLEADIXG. 
See  Attachment,  2. 

JOINDER  IN  EEROE. 
See  xVpi'eal,  6. 

JOINT  LIABILITY. 

See  Partneksiiip. 

JUDGMENT  DEBTOR. 

See  Judgment,  7,  8. 

JUDGMENT  LIEN  OF  U.  S.  COURT. 

See  Page  523. 

JUDGMENT. 

1.  After  verdict  found  upon  several  pleas,  one  may  be  withdrawn,  the  defen- 
dant being  entitled  to  judgment,  if  the  verdict  can  be  sustained  on  any  one  of 
the  pleas.      Godfrey  \.  City  of  Alton,  1^). 

2.  An  erroneous  verdict  as  to  one  plea,  does  not  vitiate  the  hnding  upon 

others.     Ih.  56.  ,    .,     •     i  i.       •„    v 

3.  Where  the  verdict  and  judgment  are  too  general,  the  judgment  will  be  re- 
versed.    Knox  V.  Breed,  61.  .  . 

4.  A  Court  of  equity  will  not  set  off  an  unliquidated  claim  against  a  judgmemt, 
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except  under  special  circumstances,  tliongli  it  may  set  off  one  judgment 
against  another,  if  a  party  is  unable  to  enforce  his  judgment  at  law.  Wade 
V.  Wade,  89. 

5.  If  A.  recovers  judgment  in  his  name  for  the  use  of  B.  the  former  cannot  re- 
ceive satisfaction  ©f  the  judgment,  although  the  legal  interest'^is  in  his  name, 
and  if  suit  is  brought  on  that  judgment,  it  must  be  brought  in  his  name. 
Tripletty.  Scott,  137. 

6.  A  payment  to  a  nominal  plaintiff,  is  not  a  satisfaction  of  the  debt.     lb.   137. 

7.  In  reviving  a  judgment  against  an  administrator,  execution  should  not  be 
awarded  against  lands  and  goods  of  intestate.     Turney  v.   Gates,  141. 

8.  AVhere  execution  was  not  issued  on  a  judgment  against  intestate,  in  a  year 
and  a  day  lien  on  lands  of  intestate  lost.     Turney^ .  Gates,  14i. 

9.  Judgment  revived,  should  be  against  the  administrator  to  be  paid  in  due 
course  of  admistration.    76.141. 

10 .  If  a  judgment  is  obtained  in  the  name  of  one  party,  but  for  the  use  of  an- 
other, the  judgment  debtor  cannot  be  garnisneed,  nor  can  the  interest  of  the 
equital>le  own'er  of  the  judgment  be  defeated  by  such  proceeding .  Eodson 
V.  McConnel,  170. 

11 .  A  defendant  being  notified  that  ajudgment  against  him  belongs  to  a  per- 
son other  than  the  pl-iintitfon  the  record,  he  is  as  much  bound  by  the  notice, 
as  if  the  record  stated  the  judgment  to  be  for  the  use  of  such  person.    Ih.  170. 

12.  Ajudgment  under  which  lands  are  sold  for  the  pay  mentof  taxes,  is  good,  if 
it  contain  the  substance  of  the  form  required  by  statute.  Ghesnut  v.  Marsh, 
173. 

13.  Ajudgment  rendered  by  a  Court  having  full  jurisdiction,  is  obligatory  un- 
til reversed,  though  such  judgment  may  be  irregular  and  erroneous^.    lb.  173. 

14.  In  a  collateral  proceeding,  a  judgment  for  the  sale  of  lands  for  the  payment 
of  taxes,  cannot  be  impeached  because  the  same  judgment  is  against  the  own- 
ers of  the  land;  the  latter  part  will  be  regarded  as  surplusage.     lb.  173. 

15.  A  party  assigning  ajudgment,  is  not  estopped  from  asserting  title  to  land, 
against  a  purchaser\indei  the  judgment,  whc^re  the  lieu  of  such  judgment  is 
divested  by  decree,  especially  if  there  was  no  express  or  implied  covenant, 
that  the  judgment  was  a  subsisting  lien.     Buehnaster  v..  Ryder,  207. 

IG.  If  the  Court  can  see,  that  the  jury  in  the  Court  below  were  warranted  by 
the  evidence,  in  inferring  a  state  of  case  that  would  sustain  the  action,  it  is 
boundjto  uphold  the  judgment , even  though  there  should  seem  to  be  a  slight  pre- 
ponderance of  evidence  to  the  contrary,  and  the  successful  paaty  is  entitled  to 
all  the  inferences  legitimately  arising  from  such  finding.  Bloomer  v.  Denman, 
240. 

17.  It  Is  erroneous  to  enter  final  judgment  against  a  defendant,  when  the  is- 
sue presented  bj'  a  plea  has  not  been  tried.    Bell  v.  Sheldon.,  372. 

18.  It  is  error  to  enter  final  judgment  before  dispossing  of  the  issue  tendered 
by  a  plea.     Ooiv  v.  Rattle,  373. 

19.  It  is  error  to  enter  final  judgment  against  one  of  several  defendants;  vnth- 
out  disposing  of  the  case  as  to  the  others,     ll-  .373. 

20.  Where  there  are  several  defendants  before  the  Court,  the  case  has  to  be 
tried  as  to  all,  before  any  final  judgment  can  be  properly  entered.    lb.  373. 

21.  The  yAqo.  oi  non  cepit,  in  an  action  of  replevin,  only  puts  in  issue'  the  tak- 
ing of  the  property,  and  does  not  authorize  a  judgment   ot'retomo  habe?ido. 

Vose  V.  Hart,  378. 

22.  The  word  debt  in  ajudgment,  does  not  necessarily  make  it  a  judgment  in 
debt.     Foster  y.  Jared,  iibl. 

23.  Where  a  record  shows  pleas,  to  which  no  objection  is  made ,  and  to  which 
a  demurrer  was  overruled,  and  upon  which  ajudgment  was  entered  for  the 
defendant,  this  Court  will  not  disturbed  the  jiidgmeut.     Smith  v.  BysaH,  458. 

24.  In  ajudgment  for  the  plaintiff,  a  general  judgment  for  costs  against  all  the 
defendants  is  good,  whether  all  hav-e  defended  or  not.     Smith  v.  Harris,  462. 

See  Practice.    Administrator. 

JURISDICTION. 

1.  Where  a  declaration  avers  that  tbe  cause  of  action  arose  in  the  county  from 
which  the  process  issued,  and  that  the  plaintifi  resides  in  such  county,  pro- 
cess may  issue  to  any  other  county.     Lintony .  Auglin  284. 

2.  The  Circuit  Court  having  acquired  jurisdiction  to  issue  process  beyond  its 
territorial  limits,  the  defendant  may  be  served  in  any  other  county  where  he 
may  be  found.     //;.  284. 

3.  It  is  error  for  a  Circuit  Court  to  dismiss  a  suit  commenced  before  a  justice 
of  the  peace,  because  the  papers  do  not  on  their  face  show  his  right  to  juris- 
diction.   Hough  V.  Leonard,  456. 
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4'  It  is  the  duty  of  the  Circiiit  Court  to  hear  tlie  evidence,  and  if  from  that, 
it  appears  that  the  justice  had  jurisdiction  of  the  matter  in  controvei'sy,  then 
the  case  should  be  disposed  of  on  its  merits.    lb.  456. 

JUEY. 

1.  When  the  record  discloses  a  case  in  which  the  jury  have  manifestly  found 
against  the  evidence,  the  verdict  will  be  set  aside.     Keaggy  v.  Hite,  99. 

2.  If  the  Court  can  see  that  the  jury  in  the  Court  below  were  warranted  by 
the  evidence,  in  inferring  a  state  of  case  that  would  sustain  the  action,  it  is 
bound  to  uphold  the  judgment,  even  though  there  should  seem  to  be  a  slight 
preponderance  of  evidence  to  the  contrary,  and  the  successful  party  is  en- 
titled to  all  the  inferences  legitimately  arising  from  such  finding .  Bloomer 
y.  Benman,  240. 

3.  A  plaintiti  has  no  right  to  a  non-suit  after  a  case  has  been  submitted  to  a 
jury.    Eoss  v.  Giftj  of  Chicago,  356. 

4.  This  Court  will  not  set  aside  a  verdict  of  a  jury,  unless  it  is  against  the 
weight  of  evidence .     Welden  v.  Francis,  460. 

JUSTICES  OF  THE  PEACE. 

1.  An  afSdavit  made  by  an  agent  of  the  creditor,  is  sufficient  to  authorize 
the  issuing  of  a  warrant  by  a  justice  of  the  peace  to  hold  a  debtor  to  bail. 
Wilcox  V.  Ndtleton,  61. 

2.  A  probate  j ustice  ol  the  peace  when  acting  in  that  capacity,  must  affix 
the  seal  of  that  court  to  the  process  issued  by  him;  when  acting  as  an  or- 
dinary justice,  he  is  governed  by  the  rules  applicable  to  proceedings  before 
such  officer.     Williams  \.  BlanlcinsMp ,  122. 

3.  .lustices  of  the  peace,  in  actions  by  or  against  executors  or  administrators, 
have  only  jurisdiction  to  the  amount  of  twenty  dollars.  Consent  cannot 
confer  jurisdiction.     lb.  122. 

4.  A  party  wishing  to  raise  an  issue  on  the  assignment  of  a  note,  in  a  trial 
before  a  justice  of  the  peace,  must  file  an  affidavit.  Hudson  v.  Lichinson, 
407. 

SeeCosTS,  2,  3. 

LANDLORD  AND  TENANT. 

Where  there  is  a  tenancy  for  a  period  of  more  than  one  year,  no  notice  to  the 
tenant  is  required,  in  order  to  entitle  the  landlord  to  possession,  upon  the 
expiration  of  the  first  term.     Wallcer  v.  Mlis,  470. 

LLiBILITY  OF  ENDORSER. 

See  Endorsement. 

LICENSE. 

1.  The  act  of  1839,  empowering  the  president  and  trustees  of  incorporated 
towns  to  grant  licenses,  and  requiring  them  to  pay  all  moneys  derived  from  this 
source  into  the  county  treasury,  does  not  repeal  special  laws  previously  pass- 
ed empowering  particular  corporations  to  grant  licenses,  and  to  retain  mon- 
eys so  obtained  for  their  own  use.  Trustees  of  Ottaivax.  County  of  La  Salle, 
339. 

2.  These  two  acts  are  seemingly  repugnant.  They  should  if  possible,  be  so 
construed,  that  the  latest  one  shall  not  operate  as  a  repeal  by  implication,  of 
one  previously  passed.    /6.339. 

LIEN. 

See  Judgment.    Chancery,  16.    Mechanic's  Lien. 


LBIITATIONS. 

1.  Public  rights  are  not  barred  by  our  statute  of  limitations,  which  requires 
certain  real  actions  to  be  brought  within  seven  years  after  possession  taken 
by  a  defendant.     City  of  Atlon  v.  Illinois  Transportation.  Company,  38. 

.2.  Where  the  items  of  an  account  are  read  to  a  party,  and  he  admits  the  cor- 
rectness of  each  item  and  of  the  whole  account,  but  as  to  certain  items,  stated 
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tliat  he  thought  the  whole  or  a  jjart  of  them,  had  been  paid  bj'  his  son,  and 
tliat  he  thought  the  account  was  correct,  and  that  lie  would  see  his  creditor 
and  settle  with  him,  such  admissions  do  not  show  a  new  promise  with  in 
live  years.  Ayers  v.  Eichards,  146. 
:>,  111  order  to  take  a  case  out  of  the  statute  of  limitations,  there  must  be  a 
promise  to  pay  the  debt ;  such  promise  may  be  implied  from  an  express  and 
unqualified  admission  that  the  debt  is  due  and  unpaid,  nothing  being  said 
or  done  at  the  time  to  rebut  the  presumption  of  a  promise  to  pay  ;  but  the 
admission  of  the  debtor,  that  an  account  is  coiTect,  that  he  received  the 
goods  or  money,  that  he  executed  the  note,  will  not  be  sufficient  for  the 
purpose,  unless  it  is  also  expressly  admitted  that  the  debt  is  still  due  and 
unpaid.^  lb.  146. 

4.  Inana'ction  of  assumpsit,  on  an  open  account,  the  last  item  of  which  ac- 
crued more  than  five  years  before  the  commencement  of  the  action,  the 
statute  of  limitations  is  a  good  defence,     lb.  146. 

5.  "When  an  oflence,  as  against  a  witness  who  was  an  accomplice,  is  barred  by 
the  statute  of  limitations,  he  is  bound  to  testify.     Wehlon  v.  Burcli.  374. 

6.  Limitation  of  twentj^  years  possession,  will  not  commence  running,  until 
after  the  land  is  purchased  from  the  United  States.  Spellman\.  Curienius, 
409. 

7.  A  certificate,  showing  that  aparlyprovedhimself  entitled  to  a  pre-emption, 
does  not  constitute  such  a  title,  or  claim  or  color  of  title,  as  can  be  made 
tlie  foundation  of  a  seven  years  position,  as  against  a  party  who  subsequent- 
ly entered  the  land  under  another  pre-emption.     lb.  409. 

8.  If  a  commissioner  has  sold  school  laud,  the  law  requiring  him  to  take  a 
mortgage,  as  security  for  the  purchase  money,  which  he  omits  to  do,  the 
lien  upon  the  land  is  not  lost,  and  may  be  enforced  against  subsequent  pur- 
chasers, with  notice,  if  proceedings  tor  that  purpose  are  instituted  within 
a  reasonable  time.     Trustees  of  Schools  v.  WrigJd,  432, 

LIQUID ATIOX  OF  BANK. 

1.  The  laws  for  liquidation  of  the  Bank  of  Illinois,  were  designed  to  vest  the 
assignees  with  authority  to  sell  the  real  estate  of  the  bank  at  public  or  pri- 
vate sale,  and  thej'  are  not  bound  to  sell  to  the  person  who  first  offers  to  pay 
the  appraised  value.  And  if  the  assignees  exercise  the  right  within  a  rea- 
sonable time,  and  offer  to  sell,  there  is  then  no  cause  of  complaint  with  their 
actions.     Afwoodx.  Caldicell.  96. 

2.  A  debtor  of  the  bank  of  Illinois  is  authorized  to  discharge  his  indebted.iess 
in  the  notes  and  certificates  of  the  Bank;  unless  it  shall  appear,  that  the  in- 
debteaness  arose  as  a  subscription  to  bank  stock.     iJunlap  v.  Smith,  399. 

LOST  NOTE. 

See  Pkomissory  Kote,  4. 

MANDAMUS. 

1.  A  feeder  of  the  Illinois  and  Michigan  Canal  was  constructed  in  1838,  and 
passed  across  the  laud  of  B.  The  act  of  1843,  under  which  the  canal  was 
transferred  to  the  Board  of  Trustees,  authorized  the  State  Trustee  to  settle 
existing  claims,  for  damages  arising  from  the  construction  of  tne  canal,  by 
Issuing  certificates  of  state  indebtedness  to  the  claimants.  A  law  of  1847  re- 
quired all  unliquidated  claims  against  the  state,  for  damages  growiuir  out  of 
the  construction  of  the  canal,  to  be  proved  before  the  State  Trustee,  and  filed 
with  the  Secretary  of  State,  before  the  first  of  January,  1849.  In  ':848,  B. 
made  application  lor  damages  to  the  State  Trustee,  who  heard  the  proofs, 
and  made  a  certificate,  stating  that  B.  produced  satisfactorv  proof  that  he 
wasthe  owner  of  the  land,  and  that  the  same  had  been  injured  by  the  construc- 
tion of  the  feeder,  in  a  certain  amount.  The  proof  and  certificate  *\ere  tiled 
in  the  office  of  the  Secretary  of  State  before  the  first  of  Januarv,  1849.  Held, 
that  the  State  Trustee,  in  hearing  the  proof,  and  making  the  cetirficate,  act- 
ed under  the  law  of  1847,  and  not  under  the  act  of  1843;  and  that  B.  could 
not,  by  mandamus,  compel  him  to  is^ue  a  certificate  of  state  indebtedness. 
Held,  also,  if  a  settlement  was  desii>-ued,  it  was  not  so  fiir  perfected,  as  to  be 
binding  on  the  State.     Brush  v.  Wells.  102. 

2.  An  alternative  mandamus  becomes  the  foundation  of  all  subsequent  proceed- 
ings, and  must  show  on  its  face  a  clear  right  to  the  relief  demanded,  by  setting 
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forth  all  the  material  facts,  so  that  they  may  be  admitted  or  traversed. 
Trustees  v.  People,  248. 
9.  The  usual  mode  of  taking  advantage  of  a  defective  alternative  mandamus, 
is  by  motion  to  quash.  This  may  be  the  only  mode  of  reaching  mere  for- 
mal defects.  Objections  to  substantial  defects  may  be  raised  at  any  time. 
Trustees  v.  People,  248. 

MARRIED  WOMEN. 
In  divesting  a  married  w^oman  of  her  real  estate,  the  mode   prescribed  by 
statute  must  be  substantially  complied    with.     Mason  v.  Broch,  273. 

MASTER  IN  CHANCERY. 

See  Chancery,  14  to  20. 

MEASURE  OF  DAMAGES. 

1.  The  measure  of  damages,  in  the  case  of  a  breach  of  contract,  for  the  sale 
of  a  chattel,  is  the  cash  value  of  the  article  at  the  time  it  should  have  been 
delivered.     Smith  v.  Dunlap,  184. 

2.  A  party  is  always  entitled  to  such  damages,  as  are  the  natural  and  proxi- 
mate result  of  the  act  complained  of.     Tubbs  v.   Van  Kleek,  446. 

MECHANICS'  LIEN. 

The  Statute  creating  a  lien  in  favor  of  mechanics  or  others  performing  labor 
or  providing  materials,  protects  those  who  do  so  at  the  instance  of  the  owner 
of  the  property.  The'benefits  of  the  law  are  not  extended  to  those  who  ren- 
der services  or  furnish  materials  on  account  of  the  contractor.  Dawson  v. 
Harrington,  300. 

MINORS. 

See  Infants. 

MORTGAGE. 

1.  Parties  may  stipulate  in  a  chattel  mortgage  in  such  way  as  to  limit  or  quil 
ify  the  right  of  possession  and  use  in  the  mortgagor,  so  as  more  ettectuaily 
to  secure  the  mortgagee.     Priors.  White,  2(J1. 

2.  Notes  may  be  given  after  the  execution  of  a  chattel  mortgage,  for  a  pre- 
existing debt,  without  vitiating  the  transaction.     /6.261. 

3.  The  declarations  of  a  mortgagor  as  to  his  intention  in  executing  the  mort- 
gage, unless  knowledge  of  them  is  brovight  home  to  the  mortgagee,  are  in- 
admissible in  evidence,  and  his  connection  with  them  must  first  be  shown,, 
before  they  can  be  oti'ered  as  testimony,    /i.  261. 

MORTGAGOR. 

1.  A  party  claiming  title  to  land,  listed  for  taxation  in  his  name,  does  not  ac- 
quire any  greater  interest,  by  purchasing  it  at  a  sale  for  taxes.  Nor  does  a 
mortgagor  defeat  the  lien  of  a  mortgage  lie  has  exeeuted,  by  a  like  pur- 
chase.     Vorii  V.  Tliomas,  442. 

2.  Nor  can  a  party  avail  himself  of  a  title  thus  acquired  by  a  third  person 
through  his  default.    lb.  ^'2. 

NAVIGABLE  RIVER. 

See  Dedication. 

NON  CEPIT. 
See  Pleading,  21. 

NONSUIT. 

1.  A  motion  to  set  aside  a  nonsuit  is  addressed  to  the  discretion  of  the  Court,^ 
and  the  decision  upon  it  cannot  be  assigned  for  error.  A'ankin  v.  Cartenius, 
334. 

2.  The  Circuit  Court  has  no  authority  to  nonsuit  a  plaintiff,  or  toinstruc* 
the  jury  to  find  against  him  as  in  case  of  a  nonsuit.     lb.  334. 

ILL.    REP. — ^XII — 38. 
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3.  A.  plaintifl  has  no  riglit  to  a  nonsuit  after  a  case  has  been  submitted  to 
a  jury.    Hoss  v.  City  of  Chicago,  366. 

NOTICE. 

See  Attachment,  6. 

NOTARY  PUBLIC. 

1.  If  a  notary  public  administer  an  oath,  his  signature  to  the  jurat,  without 
his  seal  of  office,  will  be  suHicient  within  the  county  of  his  residence  ;  if  to 
be  used  out  of  the  county,  his  seal  of  office,  or  some  other  evidence  of  his 
official  character,  will  be  indispensable.     Sfoid\.  Slatferi/,  162.    , 

2.  Our  statute  does  not  make  it  the  duty  of  a  notary  to  verify  his  acts  by 
his  seal,  except  in  the  acl'inowledgment  of  deeds.     Stout  v.  Slatttry,  162. 

3.  The  characters  "N.  P.,"  clearly  indicate  the  office  of  Notary  Public. 
Rowley  v.  Berrian,  198. 

4.  A  notary  public  cannot  take  the  acknowledgment  of  a  deed,  unless  he  au- 
thenticates it  by  his  official  seal.     Masony.  Broclc,  273. 

5.  The  provision  of  law  which  authoi'ized  certain  officers  to  use  their  pri- 
vate seals  until  provided  with  public  ones,  has  no  application  to  Notaries 
PubUc.     lb.  273. 

OFFICER. 

1.  A  new  trial  of  right  of  property  which  results  in  a  verdict  against  the 
claimant,  docs  not  establish  or  confirm  a  right  to  the  property  in  the  defen- 
dant in  execution.     Cassel  v.  Williains,  387. 

.2.  In  an  action  against  an  officer  to  recover  three  times  the  value  of  property 
sold  upon  execution,  which  is  exempted  by  law,  the  plaintiff  must  be  the 
owner  of  property  sold.    /6.  387. 

3.  If  an  officer  levies  upon  property,  as  the  property  of  the  defendant,  he  is 
not  therefore  estopped  from  subsequently  denying  that  it  is  his  property  ; 
hi-  return  of  the  levy,  is  on\y  pfima  facie  against  him.     Jh.  387. 

4.  If  a  party  transfers  his  property  trauduleutly  before,  or  in  good  faith,  after 
execution  issued,  he  cannot  claim  the  property  as  bis  own,  and  recover  of 
the  officer  selling  it,  upon  the  ground  that  it  was  exempt  from  execution. 
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OFFICIAL  BONDS. 
See  Bonds  1,  2,  3,    Costs  4. 

OVERFLOWING  LANDS. 

1.  A  settler  upon  the  public  lands,  cannot  overflow  other  public  lands  by  dams, 
or  otherwise  obstructing  a  stream,  running  through  lands  he  may  "eventu- 
ally purchase  ;  he  docs  not  acquire  this  right  by  a  subsequent  purchase  of 
the  land,  such  a  privilege  not  having  been  contemplated  in  making  the  grant. 
\iilcoxon  V.  McGhee,  381. 

^  The  subject  matter  of  the  grant,  is  the  tWcZ,  having  a  fixed  and]  definite 
d^-scripiion,  nothing  passes  as  parcel  of  the  granted  premises,  beyond  what 
is  included  within  the  boundaries  expressed  in  the  patent,  or  such  as  is 
necessarily  and  naturally  annexed  to  the  land.     /*.  381. 

The  riglit  to  overflow  adjoining  lands,  is  not  an  appurtenance  agreeing  in 
nature  or  equality  with  land  itself ;  but  such  an  easement  more  properly  ap- 
pertains to  something  that  has  been  put  iipon  the  land.     lb.  381. 

4.  Where  a  mill  and  its  appurtenances  are  conveyed,  the  mill  being  the  sub- 
ject matter  of  the  grant,  the  right  to  continue  to  overflow  the  lands  of  the 
grantor  will  continue  to  the  same  extent,  as  when  the  grant  was  made. 
But  this  rule  does  not  apply  to  grants  of  land  from  the  government,    lb.  381. 

OVERRULED  AND  EXPLAINED  CASES. 
.  Arenz  v.  Reihle,  1  Scam.  240,  explained.     Casselx.    Williams,  387. 

PARTNERSHIP.     PARTNERS. 

i.    In  an  action  of  account  under  our  statute,  the  Court  is  not  authorized  to 
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enter  judgment  on  the  declaration  for  the  amount  claimed  therein,  or  forany 
amount;  nor  is  the  plaintifl"  limited  in  his  recovery  by  the  amount  stated  in 
it.  The  judgment  upon  the  declaration  is  interlocutory,  that  the  defendant 
account,  and  the tinal  judgment  is  upon  the  report  of  the  auditors.  Lee  v. 
Ahrams,  111. 

2.  In  pleading  to  this  action,  the  best  rule  is  to  require  the  defendant  to  file 
before  the  Court  in  the  first  instance,  every  defence  which  shows  that  he  is 
not  then  liable  to  account.     Jb.  111. 

3.  The  Circuit  Court  has  a  right  to  approve  or  disapprove  of  the  report  of  the 
auditors,  and  to  re-commit  the  case  to  them.    Jh .  111. 

4.  After  the  interlocutory  judgment  to  account  is  rendered,  a  party  cannot 
discharge  himself  from  accounting,  by  proof  that  he  has  before  fully  account- 
ed, or  r.hat  he  is  not  indebted  ;  but  he  may  show  by  his  account  that  the 
plaintitf  has  been  paid,  or  that  he  owes  him  nothing;' but  he  cannot  allege  a 
fiict  and  thereby  avoid  rendering  an  account.     Jl).  111. 

5.  To  sustain  the  plea  ofplene  computavit,  the  pleader  must  show  an  actual 
accounting,  and  a  balance  struck,  no  matter  which  way,  between  the  par- 
ties. To  sustain  the  issue  of  nothing  in  arroar,  the  party  must  show  by  an 
exhibition  of  the  accounts  that  nothing  is  due  the  plaintitf.     Jb.   Ill . 

6.  By  omitting  to  file  the  plea  ot'plene  computavit,  the  defendant  loses  the  ben- 
efit of  a  settlement  which  may  have  been  made,  and  must  account  anew  be- 
fore the  auditors.  The  auditors  are  not  bound  by  any  previous  accounting 
of  the  parties,  though  if  the  parties  agreed  upon  particular  items,  or  if  rests 
had  been  made  in  a  running  account  and|balances  struck,  but  no  tinal  account- 
ing had  taken  place,  the  auditors  would  be  concluded  by  the  balances  as 
struck  by  the  parties,  and  to  carry  unpaid  balances  into  the  future  account. 
lb.  111. 

7.  Although  it  is  not  competeat  for  a  p  irty  to- prove  beror3  the  auditors,  that 
he  has  had  a  final  settlement,  and  is  therefore  not  bound  to  account ;  yet  he 
may  prove  a  payment  on  account,  which  should  be  deducted  from  any  sum 
due  the  plaintitf.     lb.  111. 

8.  A  plea  of  payment  may  be  interposed  before  auditors;  but  formal  plead- 
ings are  not  advisable.   'lb.  111. 

9.  A  judgment  of  ^;/ot^0OT72;P«i!'e!;  does  not  determine  that  all  the  allegations  in 
a  declatatiou  are  true;  beyond  a  liability  to  account,  nothing  is  determined, 
nor  is  anything  except  this  admitted,  by  sufl'ering  such  a  judgdeut  to  go 
against  a  party.     Jh.  111. 

10.  When  defendants  who  are  sued  as  partners  upon  an  instrument  in  writing, 
file  a  plea  verified  by  affidavit  denying  its  execution,  such  plea,  also  puts  in 
issue  the  fact  of  joint  liability.      Warren  \.  Chambers ,  V14:. 

11.  In  all  cases,  whether  the  action  be  upon  contracts  express  or  implied,  in 
w^riting  or  by  parol,  defendants  who  are  sued  as  partners,  can  only  put  that 
fact  in  issue  by  plea  in  abatement,  specially  denying  the  partnership  or  joint 
liability.     Ih.  1,54. 

12.  When  such  a  plea  in  abatement  was  filed,  the  burden  of  proving  the  part- 
nership deVolves  on  the  plaintitt'.    lb.  124. 

13.  If  several  are  sued  upon  an  instrument  in  writing,  and  wish  to  deny  their 
joint  liability,  as  well  as  the  execution  of  the  instrument,  the  joint  liability  of 
all  win  be  admitted,  who  do  not  join  the  affidavit  denying  the  execution  of 
the  writing.     lb.  124. 

14.  But  if  the  joint  liability  is  put  in  issue  by  a  plea  in  abatement,  it  will  be 
sufficient  to  verify  the  plea  by  the  affidavit  of  one  of  the  defendants,  or  a 
third  person.     lb.  124. 

1.5.  In  a  bill  for  an  account  between  partners,  ifis  the  duty  ot  the  master  to 
state  the  accounts  and  include  that  statement  in  his  report.  Brochman  v. 
Aulger,  277. 

16.  In  a  case  of  reference  to  a  master  to  take  and  state  an  account  between 
partners,  the  parties  and  witnesses  should  be  examined  on  oath,  and  their 
statements  reduced  to  writing.     ]h.  277. 

17.  If  the  party  or  a  witness  refuses  to  appear  before  the  master,  .or  to  an- 
swer, the  Court,  if  informed,  will  punish  for  contempt.     /•''.  277. 

18.  The  master  should  require  all  books  and  other  evidences  to  be  presented, 
which  will  enable  him  to  present  a  full  statement  and  strike  a  correct  bal- 
ance,    lb.  277. 

19.  After  the  report  is  prepared,  it  is  proper  for  the  master  to  hear  excep- 
tions, and  correct  his  report,  and  if  he  disallows  exceptions,  these  should  be 
reported  to  the  Court,  with  the  evidence  relating  thereto,  to  be  heard. 
lb.  277. 

20.  Upon  a  voluntary  dissolution  of  a  partnership,  each  of  the  partners,  in  the 
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absence  of  any  agreement  to  the  contrary,  may  collect  the  debts  and  re- 
ceipt therefor.     Major  v.  Ilawlces ,  298. 

21,  Nor  does  the  insolvency  of  the  partner  receiving  the  money,  nor  the  appli- 
cation he  makes  of  it,  alter  the  right.     lb  .  298. 

il.  A  partner  under  such  circumstances,  has  not  the  right,  without  consent, 
to  apply  partnership  etfects  in  discharge  of  his  individual  indebtedness,  and 
a  creditor  of  his,  who  should  knowingly  receive  such  effects,  would  be  re- 
sponsible therefor  to  the  firm.     lb.  298. 

23.  A  partner  who  is  not  joined  as  a  defendant,  maybe  called  as  a  witness  by 
the  plaintiff,  to  prove  the  cause  of  action  against  the  partner  sued.  Croolt  v. 
Taylor,  353. 

PAUPERS. 

The  Board  of  Supervisors,  In  such  counties  as  have  adopted  the  township  or- 
ganization, are  required  to  provide  for  the  support  of  the  paupers  of  the 
county.     There  is  no  foundation  for  a  distinction  between  county  and  town 

paupers.     Supervisors  \ .  Ottaica,i80. 

PAYMENT. 

1 .  A  note  given  for  money,  which  may  be  paid  in  any  article  of  personal  prop- 
erty is  not  within  the  statute  governing  notes  payab.e  in  personal  property 
other  than  money ;  and  when  the  maker  of  such  note,  elects  to  discharge  it  by 
the  payment  of  the  personal  property,  the  property  must  be  tendered  at  the 
place  of  residence  of  the  payee  at  the  time  the  note  was  given.  Borah  v. 
Carrey.  67. 

i.  Part  payment  ol  a  note  by  the  person  in  whose  name  it  purports  to  be 
made,  is  sufficient  proof, ^rma /awe,  of  its  execution  by  him.  Walter  v. 
Trustees,  63. 

3.  A  payment  to  a  nominal  plaintiff,  is  not  a  satisfaction  of  the  debt.  Trip- 
lettx.  Scott,  137. 

4.  A  debtor  paying  money,  has  the  right  to  direct  how  it  shall  be  appropri- 
ated; and  if  the  creditor  misapplies  the  payment,  he  cannot  complain  if  he 
loses  the  benefit  of  it.  The  application  of  the  payment  cannot  be  changed 
without  the  consent  of  the  debtor.    Jaclsonv.  Bailey  159. 

5.  That  a  person  makes  payments  at  his  peril,  and  is  bound  to  know  whether 
the  payee  is  authoized  to  receive  his  money.  The  true  test  as  to  the  validity 
of  the  payment,  is  whether,  or  not,  the  payee  could  successfully  resist  a  suit 
instituted  by  the  payee.     Holmes  v.  Field,  425. 

PEXAL  ACTIONS. 

I.  The  statute  requiring  security  for  costs  to  be  given  before  commencing  pe- 
nal actions,  applies  to  actions  of  that  character,  prosecuted  before  justices 
of  the  peace.     Adams  v.  Miller,  27. 

i.  If  security  for  costs  should  not  be  given,  amotion  should  be  made  to  dis- 
miss before  the  justice;  if  refused  by  the  justice,  it  may  be  renewed  in  the 
Circuit  Court ;  but  being  of  a  dilatory  character  such  an  objection  must  be  pre- 
sented on  the  first  opportunity.    Adams  v.  Miller,  27. 

3.  In  an  action  of  debt,  brought  under  the  1st  Sect,  of  the  104th  ch.  of  theR.  S. 
for  cutting,  felHng,  &c.,  trees,  it  is  necessary  to  allege  in  the  declaration  that 
the  trees  were  felled  without  having  first  obtained  permission  to  do  so  from 
the  owner  of  the  land,  and  the  want  of  such  averment  i*  fatal  even  after  ver- 
dict. In  order  to  make  a  party  liable  under  this  statute,  aU  the  facts  upon 
whichthe  statute  creates  the  penalty  must  be  alleged.  It  is  not,  however,  nec- 
essary to  allege  in  the  declaration  that  the  acts  complained  of,  were  done  con- 
trary to  the  form  of  the  statute,  provided  that  it  clearly  appears  from  the 
declaration  that  the  action  is  founded  on  the  statute.  Whitearaft  v.  Vandever, 
235. 

4.  In  order  to  subject  a  party  to  the  penalties  of  this  statute,  he  must  have 
committed  the  acts  knowingly  and  wilfully.     lb.  235. 

5.  The  declaration  should  also  set  out  and  distinguish  the  different  classes  to 
which  the  trees  felled  belonged,  there  being  different  penalties  annexed  to 
the  felling  of  the  diflerent  trees.    Ih.  235. 

See  Officek. 

PERSONAL  PROPERTY. 
See  Dklivkrv  of  Personal  Pkoperty. 
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PEORTA.LAND  PATENTS. 

1.  The  act  of  Congress,  of  3d  March,  1823,  in  relation  to  French  claims  in 
Peoria,  confirmed  only  such  claims  as  were  contained  in  the  report  of  the 
register.  .  The  grant  only  operated  to  the  Benefit  of  such  persons  as  had 
presented  their  claims  pursuant  to  the  act  of  the  15th  of  May,  1820.  Bal- 
lanee  v.  McFadden,  317. 

2.  Patents  under  these  laws  were  only  to  be  issued  to"  the  claimantg,  or  to 
their  legal  representatives.     Tb.    317.' 

3.  A  person  must  have  been  an  actual  settler,  prior  to  the  first  of  January, 
1813,  and  one  who  had  not,  previous  to  the  third  of  March,  1823,  received 
from  the  United  States  a  contirmation  of  a  claim,  or  a  donation  of  a  tract  of 
land  or  village  lot  ;  and  he  must,  in  addition,  have  claimed  the  lot,  settled 
upon  and  improved  it,  in  order  to  bring  himself  within  the  confirmatory 
act  of  1823.    /A.  317. 

4.  A  patent  issued  to  a  person,  or  his  legal  representative,  who  was  not  the 
claimant  of  a  lot,  does  not  vest  any  title  in  the  patentee,     lb.  317. 

5.  If  it  appears  on  the  face  of  a  patent,  or  from  any  legitimate  evidence,  that 
it  was  issued  in  a  case  not  authorized  bylaw;  it  is  inoperative  and  void, 
and  may  be  impeached  collaterally,  in  an  action  of  ejectment.     II.  317. 

6.  A  patent  under  the  act  of  Congress  of  the  15th  May,  1820,  passed  in  relation 
to  French  Claims,  at  Peoria,  could  only  issue  to  the  claimant,  or  his  legal 
representatives.  .  Gray  v.  McFudden,  324 . 

7.  So  much  of  the  land,  within  the  ancient  village  of  Peoria,  as  was  confirmed 
to  the  settlers  and  inhabitants  by  the  act  of  Congress  of  1823,  was  withdrawn 
from  sale,  and  no  title,  as  against  the  claimants  and  their  legal  representa- 
tives, could  be  acquired  by  pre-emption.    Jja!l<rn.ce\.  Tesson,    32G. 

8.  The  land  covered  bj^  the"  French  Claims,  at  Peoria,  were  taxable  in  1845. 
lb.    326. 

9.  The  title  to  the  French  Claims,  atPeoria.  was  vested  in  the  claimants  on 
the  approval  of  the  Survey,  in  September,  1840.    /J.  326. 

10.  A  patent  which  is  notissued  to  the  real  claimant,  or  to  the  legal  represen- 
tatives of  a  claimant,  of  lands  inthe  old  village  of  Peoria,  is  void.  Bankin 
v.   Curtenius,  334. 

PLEADING. 

1.  If  a  declaration  contains  one  good  count,  a  demurrer  to  the  whole  declara- 
tion will  be  overruled,  although  some  of  the  counts  are  defective.  The  Go%- 
emor  v.    Eidyicay,  14. 

2 .  A  general  assignment  of  a  breach  of  covenant  which  is  suflieient  to  apprise 
the  defendant  on  what  account  he  is  sued,  is  admitted.     lb .  14. 

3.  A  breach  which  seeksto  make  aparty  liable  for  the  faikire  of  his  principal, 
acting  as  clerk,  to  account  for  and  pay  over  fines  without  alleging  that  the 
fines  were   ever  paid  to  or  received  by  the  clerk,  is  insufficient.    Ih.    14. 

4.  After  verdict  found  upon  several  pleas,  one  may  be  withdrawn,  the  de- 
fendant being  entitled  to  a  judgment,  if  the  verdict  can  be  sustained  on  any 
one  of  the  pleas.      Godfrey  v.  City  of  Alton,  29. 

5.  An  eri'oneous  verdict  as  to  one  plea  does  not  vitiate  the  finding  upon  the 
others.     lb.    29. 

6.  A  plea  of  privilege,  that  a  party  was  a  suitor  and  an  attorney  attending 
court,  is  a  dilatory  plea  and  must  be  interposed  at  the  first  opportunity,  or  it 
will  be  too  late.      WHson  v.  Nettleton,  61. 

7.  A  plea  of  non  est  factum  verified  by  affidavit,  puts  the  phdntitt"to  proof  of 
execution  of  the  instrument  sued  on,  but  such  an  affidavit  is  not  evidence 
for  a  defendant.  To  maintain  the  issue  raised  by  such  a  plea,  the  plaintiff 
had  onlj'^  to  prove  that  defendant  was  liable  as  maker.  Walter  v.  /School 
Trustees,  63. 

8.  It  is  a  general  rule  in  actions  for  torts,  that  matters  in  discharge  or  justifi- 
cation of  the  alleged  tort,  must  be  specially  pleaded,  and  cannot  be  given  in 
evidence  under  the  general  issue.    Hahn  v.  Bitter,  80. 

9.  In  actions  of  trespass,  a  former  recovery  must  be  specially  pleaded,  and 
cannot  be  insisted  upon  under  the  plea  of  not  guilty.    lb.  80. 

10.  Where  plea  of  tender  alone  is  interposed,  but  the  money  is  not  brought 
into  Court,  and  the  defendants  refuse  to  comply  with  the  order  of  the 
Court  directing  the  money  to  be  brought  in,  the  Court  will  either  disre- 
gard the  plea,  or  strike  the  same  from  the  files  of  the  Court,  and  enter  up 
judgment,  as  by  default.    Knox  v.  Light,  80. 

11.  When  defendants  who  are  sued  as  partners  upon  an  instrument  in  wri- 
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ting,  file  a  plea  verified  by  affidavit  denying  its  execution,  sucli  plea,  also 
puts  in  issue  the  fact  of  joint  liability.      Warren  v.    Chambers,  124. 

i2.  In  all  cases,  wliethar  the  action  be  upon  contracts  expressed  or  implied, 
in  writing  or  by  parol,  defendants  who  arc  sued  as  partners,  can  only  put 
that  fiict  in  issue  by  a  plea  in  abatement,  specially  denying  the  partnersnip 
or  joint  liability.     /6.124.     * 

13.    When  such  a  plea  in  abatement  is  filed  the  burthen  of  proving  the  part 
nership  devolves  on  the  plaintiff.    lb.  124. 

14  If  several  are  sued  upon  an  instrument  in  writing,  and  wisb  to  deny  their 
joint  Uability,  as  well  as  the  execution  of  the  instrument,  the  joint  liability 
of  all  will  be  admitted,  who  do  not  join  in  the  affidavit  denying  the  execu- 
tion of  the  writing.     lb.  124. 

15 .  But  if  the  joint  liability  is  put  in  issue  by  a  plea  in  abatement,  it  will  be 
sufficient  to  verily  the  plea  by  the  affidavit  of  one  of  the  defendants,  or  a 
third  person.    //;.  124. 

16.  Where  the  introductory  part  of  a  declaration  is  in  the  appropriate  form 
for  debt,  but  all  the  counts  are  strictly  and  technically  in  assumpsit,  it  will 
be  considered  a  declaration  in  assumpsit.     Ayerx  v.  Eichards,  146. 

IT.  If  demurrers  are  filed  to  each  of  several  counts  in  a  declaration,  assign- 
ing diflereut  breaches  of  a  contract,  if  there  is  one  good  assignment  in  a 
count,  the  demurrer  must  be  overruled.     Stout  v.  Wliitney,  218. 

18.  On  demurrer  to  a  declaration  reciting  a  written  contract  and  the  cir- 
cumstances under  which  it  was  made,  the  writing  must  be  construed  in  the 
light  presented  by  the  declaration.  The  defendant  cannot  demur,  and 
then  suggest  that  other  circumstances  may  exist,  which,  if  true,  would  show 
that  the  parties  intended  to  express  a  dirferent  meaning.     lb.  218. 

19.  An  alternative  mandamus  becomes  the  foundation  of  all  subsequent  pro- 
ceedings, and  must  show  on  its  face  a  clear  right  to  the  relief  demanded,  by 
setting" forth  all  the  material  tacts,  so  that  they  may  be  admitted  or  trav- 
ersed.    Trustees  v.  People,  248. 

20.  vVhere  the  condition  of  a  bond  may  be  broken  by  the  omission  or  com- 
mission of  a  single  act,  the  breach  may  be  assigned  in  the  words  of  the  cove- 
nant, but  if  it  may  be  broken  in  various  Avays,  the  assignment  should  take 
the  particular  breach.      County  of  Greene  v.  Bledsoe,  207. 

21.  By  demurring  to  a  plea  which  refers  to  various  statutes,  only  such  facts 
are  admitted  as  are  well  pleaded,  the  construction  given  to  such  statutes  is 
not  thereby  admitted  to  be  correct.     GompJber^.  The  People,  290. 

22.  The  plea  oinon  cepit,  in  an  action  of  replevin,  only  puts  in  issue  the  taking 
of  the  property,  and  does  not  authorize  a  judgment  of  retoriw  habendo.  lose 
V.  IIa?i,Sll. 

213.    Upon  plea  in  abatement  for  non-joinder  of  a  co-defendant,  the  plaintifi" 
shoiUd  issue  slscL  fa.,  against  the  co-defendant,  and  insert  his  name  in  the 
.  declaration,  and  non-service  of  the  sci.  fa.,  will  not  impede  the  progress  of 
'  the  suit.     Smith  v.  Harris,  462. 

24.  The  provisions  of  the  fourteenth  section  of  the  Act  on  Abatement,  relate 
to  persons  who  by  marriage  or  death,  have  become  necessary  parties  to  a 
suit,  which  was  originally  properly  commenced  without  them,  and  they  can 
only  be  made  parties  by  actual  service  upon  them  of  a,sei.  fa.,  or  by  their 
voluntary  appearance.    lb.  462. 

23.  The  mere  omission  of  the  Court,  on  overruling  a  demurrer  to  the  dec- 
laration, to  render  a  formal  judgment  of  resjtondeas  ouster  co-wwot  prejudice 
the  plaintiff.  The  defendant  is  at  liberty  to  answer  over,  and,  if  he  does 
not  do  so ,  the  Court  must  dispose  of  the  case  for  want  of  a  plea .    II.  462. 

See  Agtioxs.    Ejectment. 

PRACTICE . 

1.  A  bill  of  exceptions,  which  professes  to  give  only  ''  an  outline  of  all  the 
testiniou)  in  the  case,"  is  not  sufficient  to  authorize  the  Supreme  Court  to 
inquire  into  the  propriety  of  the  refusal  by  the  Circuit  Court  to  grant  anew 
trial.     Buclcmastew.  Cool,  74. 

?,  The  Supreme  Court  will  not  inquire  into  the  correctness  of  instructions, 
when  the  record  does  not  furnish  evidence  that  they  were  excepted  to. 
lb.  74. 

Where  the  parties  to  a  suit  agree  to  di.smiss  the  same,  in  the  absence  of  all 
reasonable  doubt  as  to  the  making  of  the  ageement,  the  Court  should  carry 
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the  agreement  into  effect;  wliether  it  be  redu  ed  to  writing  and  sign  edby 
the  parties,  or  exists  in  parol.     To-upin.  v.  Gargnier,  70. 

4.  A  plea  verified  by  affidavit  denying  the  execution  of  an  instrument  in  writ 
ing,  puts  in  issue  the  fact  of  joint  liability.      Warreny.  Chumbers,  124. 

5.  In  actions  upon  contracts  expressed  or  implied,  in  writing  or  by  parol,  the 
fact  of  partnership  must  be  put  in  issue  by  plea  in  abatement  denying  part- 
nership or  joint  liability.     //(.  124. 

6.  In  an  action  on  an  instrument  in  writing  against  several,  the  joint  liability 
of  all  will  be  admitted,  who  do  not  join  iothe  affidavit  denying  the  execution 
of  the  writing.     Ih.  121. 

7.  If  the  fact  of  joint  liability  is  put  in  issue  by  a  plea  in  abatement,  it  will  be 
sufficient  to  verify  the  plea  by  affidavit  of  one  defendant,  or  of  a  tliird  per- 
son,    lb.  124. 

8.  It  is  erroneous,  in  reviving  a jud^ent  against  an  administrator,  to  award 
an  execution  against  the  goods  and  chattels,  lands  and  tenements  of  the  in- 
testate .     Turney  v.  Gates.  141. 

9.  In  such  a  case,  where  execution  was  not  issued  on  the  judgment  against 
the  intestate  within  a  year  and  a  day,  the  lien  on  the  lands  of  the  intestate 
was  lost.    lb.  141. 

10.  The  proper  order  would  be  to  revive  the  judgment  against  the  adminis- 
trator, to  ue  paid  ni  the  due  course  of  administration.    lb.  141. 

11.  In  the  distribution  of  the  assets  of  deceased  persons,  imder  our  statute, 
judgment  creditors  without  a  lien,  and  simple  contract  creditors,  stand  upon 
tUe  same  footing.     lb.  141. 

12.  When  a  petition  shows  a  case  clearly  within  the  spirit  and  the  letter  of  the 
statute,  a  party  is  permitted  to  avail  himself  of  the  privilege  ol  a  re-hearing 
of  a  decision  by  a  jusiceof  thepeace,  at  any  time  within  six  months,  by  the  aid 
of  a  writ  oi  ceHiorari  and  the  tiling  of  the  petition  with  an  order  allowing  the 
writ  endorsed  thereon,  and  an  appeal  bond  approved,  will  give  the  Court 
jurisdiction,  and  the  case  is  pending  from  that  time  in  the  Circuit  Court, 
without  the  emanation  ot  the  writ.     Gallimore  v.  Dasey,  143. 

13.  The  trial  is  to  be  de  novo  as  in  cases  of  appeal  and  no  formal  return  is  re- 
quired to  the  writ,  and  if  the  writ  is  served  and  returned,  and  its  mandate  is 
not  complied  with,  an  attachment  may  be  issued  against  the  justice,     lb.  143. 

14.  Where  the  papers  and  a  transcript  of  the  proceedings  are  tiled,  the  issu- 
ing of  a  cer^/omr?  is  wholly  unnecesary.    lb.   143. 

15.  There  is  no  occassion  for  a  bill  of  exceptions  to  the  decision  of  a  court  dis- 
missing a  suit,  upon  a  motion  based  upon  facts  appearing  in  the  record. 
lb.  143. 

16.  In  chancery  the  summons  must  be  served  by  copy.  Sconce  v.  Whitney, 
150. 

17.  A  motion  to  dismiss  for  want  of  security  for  costs,  should  precede  a  plea 
to  the  merits  ;  it  is  a  dilatory  motion,  and  cannot  be  made  after  time  has 
passed  for  pleading  in  abatment.     Trustees  \.  Walters,  154. 

18"  If  a  party  shows  himself  entitled  to  the  remedy  to  be  obtained  by  certio- 
rari, the  tiling  of  the  papers  from  the  justice,  before  the  plaintiff  appears  in 
the  Circuit  Court,  dispenses  with  the  necessity  of  issuing  the  writ.  Stout 
V.  Slattery,  162. 

19.  If  a  defective  appeal  bond  is  filed  in  the  Circuit  Court,  and  the  party  ap- 
plies for  leave  to  file  a  new  bond,  he  should  be  permitted  to  do  so,  within  a 
reasonable  time,  to  be  named  in  the  order  granting  leave.  Boorman  v. 
Freeman,  165. 

20.  In  attachment  cases,  the  affidavit,  if  sworn  to  within  the  State,  may  be 
made  before  any  officer  authorized  by  the  laws  of  this  State  to  administer 
oaths,  and  the  Courts  will  take  notice  who  are  authorized  to  take  oaths  with- 
in the  county  in  which  the  suit  is  brought.  If  the  oath  is  taken  in  another 
county,  the  authority  of  the  person  administering  it,  must  be  established  by 
evidence  competent  for  the  purpose.  In  other  States  the  same  officers  who  are 
authorized  to  take  acknowledgments  of  deeds  to  be  recorded  in  this  State, 
may  take  affidavits  to  be  used  in  cases  of  attachment,  and  their  acts  in  either 
case  are  to  be  authenticated  in  the  same  manner.    Rowley  v.  Berrian,  198. 

21.  The  plaintiff  in  attachment, where  the  defendant  is  not  before  the  Court, 
is  not  entitled  to  a  judgment  for  a  greater  sum  than  that  claimed  in  the  affi- 
davit, together  with  costs  and  interest.     Ih.  198. 

Aliter  if  the  defendant  is  before  the  Court,     lb.  198. 

22.  The  usual  mode  of  taking  advantage  of  a  defective  alternative  mandamus, 
is  by  motion  to  quash.     This  may  be  the  only  mode  of  reaching  mere  formal 
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defects.    Objections  to  substantial  defects  may  be  raised  at  any  time.     Trus- 
tees y.  People,  248. 

23.  .An  appearance  and  cross  examination  of  witnesses  is  a  waiver  of  objec- 
tion to  the  sufficiency  of  notice.     Greene  C'ountuv.  Bledsoe,  267. 

24.  In  depositions,  it  is  not  indispensible  that  the  officer  taking  them  should 
literally  follow  the  requirements  of  the  statute,  if  the  substance  of  the  law  is 
complied  with.     Jb.  267. 

35.  The  Circuit  Court  has  no  authority  to  nonsuit  a  plaintiff,  or  to  instruct 
the  jury  to  find  against  him  as  in  case  of  a  nonsuit.    BanTcin  v.  Curtenius,  334. 

26.  A  motion  to  set  aside  a  nonsuit  is  addressed  to  the  discretion  of  the 
Court,  and  the  decision  upon  it  cannot  be  assigned  for  errer.    lb.  334. 

27.  If  a  plaintiff  is  dissatistied  with  the  ruling  of  ihe  Court,  he  should  submit 
his  case  for  trial,  and  take  exceptions;  and  if  the  finding  is  against  him,  he 
can  then  test  the  correctness  ot  the  decision.     lb.  334. 

28.  An  agreement  in  a  case,  is  a  part  of  the  record  for  all  purposes,  if  for  any. 
Trustees  of  Ottaway.  GounUj  of  La  Salle,  330. 

29.  A  plaintiff' has  no  right  to  a  nonsuit  after  a  case  has  been  submitted  to  a 
jury.     Jiossv.  Citij of  Chicago, 'iZQ. 

30.  If  the  papers  on  appeal  from  a  justice  of  the  peace  do  not  show  that  he 
had  jurisdiction,  the  Circuit  Court  should  hear  the  evidence,  and  if  that 
shows  that  the  justice  haa  jurisdiction  of  the  matter  in  controversy  then  the 
case  should  be  disposed  of  on  its  merits.    Hough  v.  Leonard,  456. 

31.  Upon  a  plea  in  abatement  tor  non  joinder  of  a  co-defendant,  the  plaintiflT 
should  issue  a  sc/. /a.  against  the  co-defendant  and  insert  his  name  in  the 
declaration,  and  non-service  of  the  «a. /a.  will  not  impede  the  progress  of 
the  suit.     Smith  v.  Harris,  462. 

32.  The  provisions  of  the  fourteenth  section  of  the  Act  on  Abatement,  relate 
to  persons  who  by  marriage  or  death,  have  become  necessary  parties  to  a 
suit  which  was  originally  properly  commenced  without  them,  and  they  can 
only  be  made  parties  by  actual  service  upon  them  of  a  sci.  fa.,  or  by  their 
voluntary  appearance.    Jh.  462. 

33.  The  niere  omission  of  the  Court,  on  overruling  a  demurrer  to  the  declara- 
tion, to  render  a  formal  judgment  of  respondeat  ouster  cannot  prejudice  the 
plaintifi".  The  defendant  is  at  liberty  to  answer  over,  and  if  he  does  not  do 
so,  the  Court  must  dispose  of  the  case  for  want  of  a  plea.     Ih.  462. 

o4.  In  a  suit,  brought  on  an  instrument  of  writing  for  the  payment  of  money, 
if  no  issue  is  made,  the  Court  may  either  itself  assess  the  damages  against 
parties  in  default,  or  may  direct  the  clerk  to  do  so,  but  where  an  issue  is 
made  i)y  one  defendant,  and  default  entered  against  others,  the  Court  or 
jury  who  tried  the  issue,  must  assess  the  damages  against  the  parties  in  de- 
fault,    lb.  462. 

PRE-E]\IPTION. 
See  Tax  Title.    Public  Lands.    Illinois  and  Michigan  Canal. 

PRINCIPAL  AXD  AGENT. 

1.  The  principal  is  liable  for  the  acts  of  his  duly  authorized  agent  in  the  busi- 
ness entrusted  to  him,  and  is  not  permitted  to  deny  the  truth  of  the  repre- 
sentations of  such  agent,  about  the  subject  matter  of  such  agency,  on  the  faith 
which  another  has  acted.     Bloomers .  Denman,  1^(). 

2.  If  an  agent  rescind  a  sale  by  him  made,  the  principal  becomes  liable  to  re- 
fund any  money  which  has  been  paid  upon  it.     lb.  240. 

3.  Where  the  law  requires  a  public  agent,  to  take  security  in  real  estate  of 
treble  value  of  the  sum  loaned,  the  duty  is  answered,  if  he  has  availed  him- 
self of  the  best  means  of  forming  a  correct  opinion  of  the  value  of  the  prop- 
erty, and  belives  it  adequate .     Greene  Conuty  Y.  Bledsoe.  267. 

4.  In  order  to  prove  a  breach  of  duty,  it  should  be  shownj  that  the  agent  did 
not  believe  the  security  adequate,  or  that  he  was  guilty  of  negligence  by  not 
informing  himself.    /&,  267. 

PRINCIPAL  AND  SURETY. 

1.     The  death  of  the  principal  in  any  recognizance,  after  forfeiture  thereof,  but 
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before  judgment  rendered  upon  the  scire  facias  issued  thereon,  may  be  plead- 
ed by  the  securities,  in  discharge  of  such  recognizance.  Mather  V.  The  Peo- 
ple, 9. 

2.  A  party  is  not  responsible  upon  his  official  bond,  for  failing  to  do  whut  the 
law  did  not  require.     Governor  ^ .  liidgway.  14. 

3.  The  sureties  of  any  officer  upon  liis  official  bond,  conditioned  for  the  faith- 
ful performance  of  the  duties  of  an  office,  are  liable  for  the  performance  of  all 
duties  imposed  upon  him,  which  come  within  the  scope  of  his  office,  wheth- 
er those  duties  where  required  by  laws  enacted  prior  or  subsequent  to  the 
execution  of  the  bond.    lb.  14. 

4.  The  sureties  of  a  clerk  of  the  Circuit  Court  are  liable  for  the  failure  of  their 
principal  to  collect  and  pay  into  the  county  treasurj'  all  jury  and  docket  fees, 
which. by  the  use  of  ordinarj^  diligence  (iould  have  been  collected.     Jb.  14. 

5.  Sureties  of  an  administrator  will  be  liable  if  he  does  not  account  for  the 
property  that  came  into  his  hands.     Markham  v.  White,  151. 

PRIVITY  OF  CONTRACT. 

To  authorize  a  recovery  in  an  action  for  money  had  and  received,  a  privity  of 
contract  must  exist  between  the  parties.    Bloomer  \.  Denman,  240. 

PROBATE  JUSTICE. 

1.  A  probate  justice  of  the  peace,  when  acting  in  that  capacity,  must  affix  the 
seal  of  that  court  to  the  process  issued  by  him  ;  when  acting  as  ordinary  jus- 
tice, he  is  governed  by  the  rules  applicable  to  proceedings  before  such  officer. 

Wiliams  v.  BlanMnship ,  1'22. 
A,  the  testator,  by  his  will,  appointed  his  wife  gviardian  to  his  infant  daughter, 
"  so  long  as  she  should  remain  his  ■wiioio.^''  After  his  decease,  his  widow  took 
out  letters  of  guardianship  for  the  daughter,  from  the  probate  court  of  the 
proper  county.  The  widow  subsequently  married,  and  a  payment  on  ac- 
count of  the  estete  of  the  ward,  was  than  made  to  her  husband.    Held: 

2.  That  the  appointment  of  the  probate  court  was  void,  for  want  of  jurisdic- 
tion.    Holmes  v.  Field,  424. 

3.  The  authority  of  the  father  to  name  a  guardian  for  his  children,  is  greater 
than  that  conferred  upon  the  probate  court ;  and  when  the  former  has  exer- 
cised the  right,  the  latter  cannot  act.     lb.  424. 

4.  That  the  limitation  in  the  will  is  strictly  legal  and  must  be  enforced,  and 
the  guardianship  of  the  widow  was  terminated  by  her  marriage.     Ih.  414. 

5.  That  a  person  makes  payments  at  his  peril,  and  is  bound  to  know  whether 
the  payee  is  authorized  to  receive  his  money.  The  true  test  as  to  the  valid  - 
ity  of  the  payment,  is  whether,  or  not,  the  payor  could  successfully  resist  a 
suit  insiituted  by  the  payee,     lb.  424. 

6.  That  the  husband  of  a  guardian  has  no  right  to  possess  or  control  the  estate 
of  the  ward,  and  a  payinent  to  him  on  account  of  such  estate  is  void,  unless 
with  the  express  sanction  or  direction  of  the  guardian,    lb.  424. 

PROCESS. 

1.  All  process  issuing  from  the  Circuit  Court,  must  be  sealed  with  the  judicial 
seal  thereof,  if  there  is  any.  If  there  is  no  seal,  the  clerk  must  affix  his  pri- 
vate seal,  and  certify  that  no  public  seal  has  been  provided.  Garland  v. 
Britton.lZI. 

2.  The  service  of  au  unsealed  writ  is  without  vitality,  and  unless  the  defen- 
dant appears,  a  decree  or  judgment  is  unauthorized.     Ih.  232. 

3.  The  Circuit  Court  having  acquired  jurisdiction  to  issue  process  beyond  its 
territorial  limits,  the  defendant  may  be  served  in  any  otlier  county  where  he 
may  be  found.     Linton  v.  Auqlin,  284. 

4.  Where  a  declaration  avers  that  the  cause  of  action  arose  in  the  county 
from  which  the  process  issued,  and  that  the  plaintiff  resides  in  such  county, 
process  may  issue  to  any  other  county.    lb .  284. 

See  Execution,  1.    Practice,  29. 

PROMISSORY  XOTES. 

1.     If  a  party  originally  authorized  his  named  to  be  subscribed  to  a  note,   or 
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participating  in  the  consideration  ratifies  the  act  of  another  in  puting  his 
name  thereto,  he  becomes  fuUy  liable  as  maker.  Walter  v.  School  Trusees, 
63. 

2.  Part  payment  of  a  note  by  the  person  in  whose  name  it  purports  to  be  made, 
is  sufiicieut  proof,  2})'ima  facie,  of  its  execution  by  him.     Jb.  (j3. 

o.  A  note  given  for  money,  which  may  be  paid  in  any  article  of  personal  prop- 
erty, is  not  within  the  statute  governing  notes  payable  in  personal  property 
other  than  money;  and  when  the  maker  of  such  note,  elects  to  discharge  it  by 
the  payment  of  the  personal  property,  the  property  must  be  tendered  at  the 
place  of  residence  of  the  payee  at  the  time  the  note  was  given.  Borah  v. 
Gurry,  66. 

4.  A  party  may  lay  the  foundation  by  his  own  oath,  for  the  introduction  of 
secondary  evidence,  to  prove  the  contents  of  a  note  which  has  been  lost. 
Wadex.  Wade,  89.  ' 

5.  There  is  a  wide  difference  between  a  note  for  the  payment  of  a  certain 
c«tf»2  which  may  be  discharged  by  the  maker,  on  the  day  it  matures,  by  an 
equal  amount  "of  State  indebtedness,  and  a  note  for  the  payment  ot  a  certain 
amount  In  State  indebtedness.  In  the  former  case,  if  the  maker  neglects  to 
pay  the  note  at  maturity  in  the  manner  specified,  he  is  liable  to  pay  in  specie 
the  whole  amount  of  the  note.  In  the  hitter  case,  he  is  only  liable  for  the 
value  of  the  State  Indebtedness  at  the  time  of  the  maturity  of  the  note. 
Smith  V.  Lunlap,  184. 

6.  "Where  a  promisor  undertakes  to  pay  a  certan  number  of  dollars  in  specified 
articles,  he  must  deliver  the  articles  on  the  day  named,  or  he  will  be  bound 
to  pay  the  sum  stated  in  money.  But  if  he  agrees  to  pay  in  bank  notes,  or 
other  evidences  of  indebtedness,  purpoiting  to  be  and  which  can  be  counted 
as  dollars,  he  must  pay  the  number  of  dollars  named,  of  the  securities  de- 
scribed, in  default  of  which,  he  is  responsible  only  for  their  real  value. 
Ih.  184. 

7.  In  an  action  on  a  note  given  for  goods  bought  at  an  administrator's  sale, 
the  purchaser  may  show,  in  defence  to  the  note,  that  the  administrator, 
knowing  the  contrary,  fraudulently  represented  the  goods  to  be  sound. 
Ray  V.   Virgin,  216. 

8.  Notes  may  be  given  after  the  execution  of  a  chattel  mortgage,  for  a  pre- 
existing debt,  without  vitiating  the  transactiom    Prior  v.   White,  261. 

9.  Although  parol  testimony  is  inadmissible  to  vary,  contradict,  or  explain 
the  terms  of  a  written  agreement,  a  party  may  show  by  parol  that  the  note 

.  was  given  AAithout  contradiction,  or  that  the  consideration  has  in  whole    or 
in  part  failed.     Penny  \.  Graves,  28". 

10.  Parol  evidence  may  be  received  to  impeach  the  consideration  of  a  note, 
but  not  to  vary  its  terms.    Jh.  286. 

11.  A.  gave  his  note  to  B.,  in  consideration  that  B.  should  pay  one  half  of  a 
note  previously  executed  by  A. ,  for  money  borrowed  for  both;  which  B. 
failed  to  do.  B.  assigned  the  note  of  A.  to  'C,  who  knew  the  facts.  Held  : 
That  in  a  suit  by  C.  against  A.  on  the  note,  A.  might  set  up  the  facts  in  de- 
fence.    Hamlin  v.  Kingsley,  342. 

12.  An  endorsment  upon  a  note  is,  like  a  receipt,  subject  to  explanation;  and 
where  wholly  uncertain,  unless  explained  must  be  rejected  as  a  nullity .  Gil- 
patrich  V.  Foster;  355, 

13.  A.  party  wishing  to  raise  an  issue  on  the  assignment  of  a  note  in  a  trial  be- 
fore a  jusi  ice  of  the  peace,  must  file  an  affidavit  iT    Hudson   V.  PicJ:inson,   407. 

14.  If  a  note  and  assignment  are  made  in  this  state,  the  rights  and  liabilites  of 
the  parties  must  be  governed  by  the  laws  of  the  state.     Schuttler  v.   Piatt, 
417. 

15.  An  assignor  of  a  note  is  liable,  if  the  assignee  uses  due  diligence  in  prose- 
cuting the  maker  to  insolvency,  or  if  the  institution  of  a  suit  against  him 
Avould  have  been  unavailing,  and  if  the  maker  of  the  note  has  absconded  or 
left  the  state  when  the  note  falls  due.     Jb.  417. 

16.  If  the  maker  of  a  note  is  beyond  the  limits  of  the  State  when  the  note  ma- 
tures, so  that  he  cannot  be  subjected  to  our  jurisdiction,  the  liability  of  the 
assignor  becomes  fixed.     lb.  417. 

17.  The  a.s.signee  of  a  note  is  not  bound  to  pursue  the  debtor  into  a  foreign 
jurisdiction;  but  he  may  at  once  resort  to  his  assignor  for  payment.  The 
fact  that  the  maker  of  the  note  resided  in  another  state  when  he  gave  the 
note,   though  known  to  the  assignee,  does  not  vary  the  liability.     Ih.  417. 

18.  If  A.  gives  a  bond  to  convey  land  to  B.  and  receives  notes  for  the  pur- 
chase money,  and  he  should  afterwards  sell  the  same  land  to  C,  B.  cannot 
avoid  the  payment  of  the  notes,  by  setting  up  the  fact,  that  A,  had  parted 
with  his  title  to  the  land.     Foster  \'.  Jared,  431. 

The  payment  of  the  notes  being  a  condition  pi'ecedent,  A.  could  not  be  put 
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in  default,  until  after  tlieir  payment.    A  payment,  or  an  ofier  to  pay  is  nec- 
essary to  a  rescision  of  the  bond.    Ih.   451. 

PUBLIC  AGENT. 

See  Principal  and  Agent. 
PUBLIC  LANDING. 

See  Dedication. 

PRIVILEGE. 

1.  It  is  a  familiar  principle,  that  when  a  person  exercises  or  enjoys  a  pecu- 
liar privilege  productive  of  benefit  to  him  alone,  the  law  requires  that  he 
shall  exercise  extraordinary  care  to  so  use  or  enjoy  such  special  privilege, 
that  no  injury  whatever  shall  result  through  such  use  or  enjoyment,  to  other 
parties.    JVehon  v.  Godfrey,  20. 

2.  A  plea  of  privilege,  thai  a  party  was  a  suitor  and  an  attorney  attending 
Coui't,  is  a  dilatory  plea,  and  must  be  interposed  at  the  first  opportunity. 
Wilson  V.  Mttleion,  61. 

See  Appropriation. 

PUBLIC  LANDS. 

1.  A  settler  upon  the  public  lands,  cannot  overflow  other  public  lands  by 
dams,  or  otherwise  obstructing  a  stream,  running  through  lands  he  may 
eventually  purchase  ;  he  does  not  acqiiire  this  right  by  a  subsequent  pur- 
chase of  the  land,  such  a  privilege  not  having  been  contemplated  in  making 
the  grant.     Wilcoxon  v.  McGhee,  381. 

2.  The  subject  matter  of  the  grant  is  the  Icmd;  having  a  fixed  and  definite 
description,  nothing  passes  as  parcel  of  the  granted  premises,  beyond  what 
is  included  within  the  boundaries  expressed  in  the  patent,  or  such  as  is  nec- 
essarily  and  naturally  annexed  to  the  land.    Ih.  381. 

3.  The  right  to  overflow  adjoining  lauds,  is  not  an  appurtenance  agreeing 
in  nature  or  quality  with  land  itself;  but  such  an  easement,  more  properly 
appertains  to  something  that  has  been  put  upon  the  land.     lb   381. 

4.  Where  a  mifl  and  its  appurtenances  are  conveyed,  the  mill  being  the  sub- 
ject matter  of  the  grant,  the  right  to  continue  to  overflow  the  lands  of  the 
grantor  will  continue  to  the  same  extent,  as  when  the  grant  was  made. 
But  this  rule  does  not  apply  to  grants  of  land  from  the  government .    lb.  381. 

PUBLIC  RIGHTS. 

1.  Public  rights  are  not  barred  by  our  statute  of  limitations,  which  requires 
certain  real  actions  to  be  brought  within  seven  years  after  possession  takeu 
by  a  defendant.     City  of  Alton  v.  IlUnoiB  Transj^ortation  Company,  38. 

RECOGNIZANCE. 

The  death  of  the  principal  in  any  recognizance,  after  forfeiture  thereof,  but 
before  judgment  rendered  upon  the  .Swre  Facias  issued  thereon  may  be 
pleaded  by  the  securities,  in  discharge  of  such  recognizance.  Mather  v. 
People,  9. 

RECORD. 

See  Agreement,  2.  Judgment,  20. 

REHEARING. 

The  only  mode  by  which  the  final  decision  of  a  case  in  the  Supreme  Court  can 
be  reversed  or  set  aside,  at  a  subsequent  term,  is  by  petition  for  a  rehear- 
ing.    Hollowbush  v.  McConml,  203. 

REPLEVIN. 

See  Pleading. 
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REVENUE. 

See  Taxation. 

RIGHT  OF  PROPERTY. 

1.  It  is  a  familiar  principle  that  when  a  person  exercises  or  enjoys  a  pecu- 
liar privilege  productive  of  benetitto  himself  alone,  the  law  requires  that  he 
shall  exercise  extraordinary  care  to  so  use  or  enjoy  such  special  privilege, 
that  no  injury  whatever  shall  result  through  such  use  or  enjoyment,  to  other 
parties.     I\elsonY.  Godfrey,  20. 

2.  A  person  claiming  the  property  attached,  should  interplead,  when  a  jury 
will  enquire  into  the  right  of  property,  and  if  the  finding  shall  be  tor  the 
claimant,  it  will  furnish  a  good  excuse  for  not  surrendering  the  property. 
Pareell  V.  Steele,  93. 

See  Officer. 

SALE, 

1.  A  commissioner  in  chancery,  appointed  to  sell,  cannot  become  a  purchaser 
at  his  own  sale,  either  in  his  own  name  or  in  the  name  of  a  third  person  ; 
il  he  should  do  so  the  sale  will  be  set  aside  at  the  instance  of  the  person 
whose  rights  have  been  sold,  if  the  application  for  that  purpose  is  made 
within  reasonable  time.     McConnely.  Gibson,  128. 

2.  A  fiduciary  cannot  be  both  seller  and  buyer  at  the  same  time,  and  a  sale 
under  such  circumstances  may  be  avoided,  but  not  by  the  fiduciary.    Ih.  1'28. 

3.  A  sale  fraudulently  made,  on  a  day  different  from  that  named  in  the  notice 
of  sale,  would  furnish  ground  for  setting  aside  the  sale.     lb.  128. 

4.  A  bill  which  seelvs  to  set  aside  a  sale,  and  an  order  confirming  such  sale, 
upon  the  ground  of  fraud,  if  filed  within  a  reasonable  time  after  the  fraud  is 
discovered,  is  not  obnoxious  to  a  demurrer.     II.  128. 

0.  If  an  agent  rescind  a  sale  by  him  made,  the  principal  becomes  liable  to  re- 
fund any  money  which  has  been  paid  upon  it.    Bloomer  v.  Dennian,  240. 

6.  A  party  cannot  rescind  a  contract  of  sale  and  at  the  same  time  retain  the 
consideration  he  has  received.  II  he  rescinds,  he  must  return  the  property 
purchased,  in  as  good  condition  as  when  he  received  it,  unless  it  is  entirely 
worthless.     Buclenau  V.   Homey,  336. 

7.  A  contract  of  sale  cannot  be  aflii-med  as  to  part  and  rescinded  as  to  the 
residue.     7/;.  336. 

5.  A  vendor,  if  a  sale  is  to  be  rescinded,  must  be  put  in  as  good  a  condition 
as  he  was  before  the  sale,  by -a  return  of  the  property.    Ih.  336. 

See  Execution. 

SATISFACTION  OF  JUDGMENT. 

1.  If  A.  recovers  judgment  in  his  name  for  the  use  of  B.,  the  former  cannot 
receive  satisfaction  of  the  judgment,  although  the  legal  interest  is  in  his 
name,  aud  if  suit  is  brought  on  that  judgment,  it  must  be  brought  in  his 
name.     Triplett  v.  Scott,  137. 

2.  A  payment  to  a  nominal  plaintiff,  is  not  a  satisfaction  of  the  debt.  lb.    137. 

SCHOOL  LANDS. 

1.  In  equity,  a  defendant  cannot  avail  himself  of  the  statute  of  frauds,  or 
limitations,  unless  he  relies  thereon  in  some  proper  pleading;  and  a  defence 
of  a  kindred  character,  arising  from  length  of  time,  will  be  subject  to  the 
same  rule.     Trustees  of  Schools  v.   Wright.  432. 

2.  If  a  commissioner  has  sold  school  land  the  law  requiring  him  to  take  a 
mortgage,  as  security  for  the  purchase  money,  which  he  omits  to  do,  the 
lien  itpon  the  land  is  not  lost,  and  may  be  enforced  against  subsequent  pur- 
chasers, with  notice,  if  proceedings  "for  that  purpose  are  instituted  within 
a  reasonable  time.     Ti'ustees  of  Schools  v.  Wright,  432. 

SCIRE  FACIAS. 

See  Pleaping.    Pkactice. 
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SEAL. 

1.  If  a  notary  public  administer  an  oath,  his  signature  to  the  jurat,  without 
his  seal  of  office,  will  be  sufticieut  within  the  countj^  of  his  residence;  if  to 
be  used  out  of  the  couutj',  his  seal  of  office,  or  some  other  evidence  of  hJ3 
official  character,  will  be  indispensable.     iStout^v.  Slatfer]/,  102, 

2.  Our  statute  docs  not  make  it  the  dutj'  of  a  notary  to  verify  his  acts  by 
his  seal,  except  in  the  acknowledgment  of  deeds,    Jb.  162. 

3.  All  process  issuing  from  the  Circuit  Court,  must  be  sealed  with  the  ju- 
dicial seal  thereof,  if  there  is  any.  If  there  is  no  seal,  the  clerk  must  affix 
his  private  seal,  and  certify  that  no  public  seal  has  been  provided.  Garland 
V.  Britton,  232. 

i.  The  service  of  an  unsealed  writ  is  without  vitality,  and  unless  the  defen- 
dant appears,  a  decree  ot  judgment  is  unauthorized.     Jh.  232. 

6.  A  notary  public  cannot  take  the  acknowledgment  of  a  deed,  unless  he 
authenticates  it,  bj'^his  official  seal.     Mason  v.  Brock,  2T3. 

6.  The  provision  of  law  which  authorized  certain  officers  to  use  their  private 
seals,  until  provided  with  public  ones,  has  no  application  to  notaries  public, 
lb.    273. 

See  Probate  Justice. 

SEALED  BIDS . 

1.  Under  a  law  which  required  the  Governor  to  receive  written  sealed  bids, 
until  the  first  day  of  July,  Hdd,  That  all  bids  received  after  the  thirtieth  of 
June,  must  be  rejected.  Under  a  directory  statute,  a  duty  should  be  per- 
formed at  the  time  specified,  but  may  be  valid  if  performed  afterwards. 
Under  a  pre-emptory  law,  the  act  must  be  done  at  the  time  specified,  Web- 
ster V.  French,  302. 

2,  The  word  "until,"  may  in  a  contract  ©r  alaw^,  have  an  exclusive  or  inclu- 
sive meaning  ;  depending  upon  the  subject,  transaction  or  connection  about, 
or  in  which  it  is  used,     lb.  302. 

SECUHITr  FOR  COSTS. 

1.  The  statute  which  provides  that  security  for  costs  shall  be  given  where 
actions  are  brought  upon  official  bonds,  applies  to  cases  where  the  action  is 
prosecuted  solely  for  the  benefit  of  a  particular  person  or  party  ;  and  not  to 
cases  where  the  object  is  to  enforce  a  public  duty.     Trustees  y,     Walters,  IM. 

2.  A  motion  to  dismiss  for  want  of  security  for  costs,  even  in  cases  within  the 
statute,  comes  too  late,  after  answering  to  the  merits.  It  is  a  dilatory  mo- 
tion, and  if  not  interposed  in  due  time,  it  will  be  considered  as  waived. 
The  objection  cannot  be  raised  after  the  time  has  passed  for  pleading  in 
abatement.    lb.  154. 

SEDUCTION. 
In  an  action  for  breach  of  promise  of  marriage,  seduction,  if  in  consequence 
of  the  promise,  may  be  given  in  evidence  in  aggravation  of  damages.     Tubbg 
v.   Van  Kle&h,  446. 

SET  OFF. 

1.  A  court  of  equity  will  not  interfere  to  set  off  an  unliquidated  claim,  against 
a  judgment,  except  under  special  circumstances  ;  though  it  may  interfere 
to  set  oft  one  judgment  against  another,  if  a  party  be  unable  to  enforce  his 
judgment  at  law.     Wadey.   Wad€,Wi. 

2.  Accounts  cannot  be  adjusted,  nor  will  ;'a  set  off  be  allowed,  in  an  action  oi 
trover.     Keaggy  v.  Ilite,  99. 

SHERIFF  AND  CORONER. 

1.  A  sale  of  a  tract  of  land  upon  execution  will  not  be  set  aside  merely  be- 
cause it  was  sold  at  a  sacrifice,  and  was  not  offered  in  separate  parcels  ; 
something  should  be  shown  to  satisfy  the  Court,  that  the  land  sold  was  sus- 
ceptible of  advantageous  division,  and  that  the  sale  was  injudicious.  Green- 
up V.  StoJcer,  24. 

2.  In  case  of  a  vacancy  in  the  office  of  sheriff,  the  coroner  may  go  on  and  fia- 
ishthe  execution  of  a  process  directed  lo  the  sheriff.     lb.  24. 

SHERIFF'S  SALES. 

See  Sheriff  and  Coeoner. 
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STATUTES. 
1.    A  subsequ-jut  law,  which  is  general,  does  not  abrogate  a  former  one  which 
is  special  :  nor  does  a  general  law  operate  as  a  repeal  of  a  special  law  on  the 
same  subject  passed  at  the  same  session.     Trustees  of   Ottawa  v.  County  of 
La  Salle,  339. 

STATUTORY  BOND. 

See  Bond,  5. 

STOCK  NOTE. 
The  term  stocTc  notehix^  not  a  technical  meaning.    Dunlap  v.  Smith,  399. 

SUPREME  COURT. 

1.  A  partj- may  have  his  judgment  reversed,  if  the  judgment  below  was  ex 
■parte,  and  the  errors  which  render  it  inoperative  are  patent.  Davidson  v. 
Bond,  84. 

2.  It  is  error  to  render  judgment  against  a  party  of  the  defendants,  while  the 
cau«e  remains  undisposed  of  as  to  the  others,     lb.  84. 

3.  Instructions  will  not  be  enquired  into,  unless  they  were  excepted  to  in  apt 
time,  in  the  Circuit  Court.    Burhettv.  Bond,  87. 

4.  When  the  record  discloses  a  case  in  which  the  jury  have  manifestly  found 
against  the  evidence,  the  verdict  will  be  set  aside.    Keaggy  v.  Hite,  99. 

5.  There  is  no  occasion  fora  bill  of  exceptions  to  the  decision  of  a  court  dis- 
missing a  suit,  upon  a  motion  based  upon  facts  appearing  in  the  record. 
Gallimore  v.  Dazsy,  143. 

6.  Where  an  appeal  is  allowed  to  several  defendants,  and  there  is  a  joinder 
in  the  errors  assigned  by  all,  it  is  too  late  for  the  appellee  to  urge  the  objec- 
tion, that  only  a  part  of"  the  defendants  have  appealed.  Hodsony .  McUon- 
nel,  170. 

7.  The  only  mode  by  which  the  final  decision  of  a  case  in  the  Supreme  Court 
can  be  reversed  or  set  aside,  at  a  subsequent    term,    is  by  petition  for  a  re- 

.-   hearing.     HollowT}ush\.  McGonnel,%)'i. 

8.  It  is  error  to  overrule  a  motion  to  quash  an  execution  issued,  after  the 
judgment  on  which  it  is  based   is  satisfied.    McHenryy.   Walk  ins,  ioS, 

9.  The  Supreme  Court  will  uphold  a  judgment,  if  the  jury  was  warranted  by 
the  evidence  in  inferring  a  state  of  case  that  would  sustain  the  action. 
Bloomer  v.  Denman.,  240 . 

10.  The  Supreme  Court  will  not  presume  that  any  proof  was  made  which 
does  not  appear  of  record,  and  testimony  introduced  orally  in  chancery, 
must  be  incorporated  into  the  record.     Ward  v.  Owens,  283. 

TAXATION.    EEVENUB. 

1.  A  power  to  assess  and  collect  a  tax  upon  a?Z  personal  estate,  includes  the 
power  to  tax  money  loaned.    Jaclcsonville  v.  McConnel,  138. 

2.  Under  our  constitution,  the  legislature  has  not  the  power  to  exempt  one 
species  ol  personal  property  from  taxation,  while  it  collects  a  tax  from 
another  within  the  same  jurisdiction.     lb.  138. 

3.  A  collector  ol  revenue  is  discharged  from  liability  to  the  State,  if  he  pays 
the  Treasurer,  even  it  the  Treasixrer  fails  to  report  the  fact  to  the  Auditor. 
Tlie  remedy  of  the  State  is  against  the  Treasurer.     The  People  v.  Smith,  281. 

4.  A  bond  conditioned  that  A.  li.  shall  perform  all  the  duties  required  to  be 
performed  by  him,  as  collector  of  a  county,  in  the  time  and  manner  prescribed 
by  law.  requires  that  he  shall  perform  all  the  duties  properly  appertaining 
to  Ills  ofii(;e,  and  that  shall  from  time  to  time  be  required  of  him  while  in 
office.      Gompher  v.  The  People,  290. 

5.  Tarties  who  go  surety  upon  oflicial  bonds  of  this  character,  must  be  sup- 
posed to  do  so,  with  a  khowledge  and  expectation  that  the  revenue  laws  will 
be  changed,  and  they  have  no  right  to  complain,  if  the  duties  of  their  prin- 
cipal are  not  materinlly  varied,  and  are  of  a  character  properly  apper- 
taining to  the  office,     lb.  290. 

6.  A  regular  tax  deed,  founded  upon  a  valid  precept  and  judgment,  is  prima 
facie  evidence  of   every    fact    necessary  to  authorize  a  recovery    upon  it. 

Some  of  the  facts  evidenced  by  such  a  deed  shall  only    be  controverted,  by 
a  person  who  first  shows,  that  he  or  the  person  under  whom  he  claims  title, 
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had  title  to  the  land  at  the  time  it  was  sold  for  taxes,  or  that  title  was  ob- 
tained from  the  United  States,  or  this  State,  after  it  was  sold,  orthat  all  taxes 
due,  have  been  paid.     Curtenius  v.  Spellman.  409. 

7.  Other  facts  of  which  the  deed  is  prima  facie  evidence,  may  be  controverted 
by  any  person.     76.409. 

8.  If  the  judgment,  describingthe  lands  to  be  sold  for  taxes,  against  which  it 
is  entered,  shows  the  year  for  which  the  taxas  are  due,  it  is  sufficient;  it 
need  not  show  the  name  of  the  patentee,  or  present  owner,  nor  the  valua- 
tion, nor  the  county  in  which  it  lies.    lb.  409. 

9.  The  statute,  requiring  each  tract  of  land  to  be  listed  and  valued  separately, 
does  not  require  that  such  listing  shall  be  upon  the  smallest  legal  subdivi- 
sions of  land,  but  that  two  or  more  disconnected  tracts,  shall  not  be  listed 
and  valued  together.    76.409. 

10.  To  give  the  Court  .jurisdiction,  the  collector  should  make  a  report  and 
give  notice  of  the  application  for  judgment,  substantially  as  required;  if  either 
of  these  is  defective,  the  ^jiz-ma /acj'e  case  made  by  the  deed  is  rebutted. 
7&.  409. 

11.  The  amount  of  costs  on  a  tax  sale,  cannot  be  made  a  question,'  when  the 
judgment  comes  collaterally  in  issue.    lb.  409. 

12.  The  land  sold  for  taxes,  is  to  be  taken  off  the  east  side  of  the  entire  tract 
as  it  was  sold.    7J.  409. 

13.  The  intention  of  the  law  is,  that  when  less  than  the  whole  tract  is  sold  for 
taxes,  that  the  quantity  sold,  shall  be  taken  from  the  eastern  part  ofthe  tract, 
and  a  line  is  to  be  drawn,  due  north  and  south,  far  enough  west  of  the  most 
eastern  point  ofthe  tract,  so  make  the  requisite  quantity.    lb.  409. 

TAX  TITLE. 

1.  A  judgment  under  which  lands  are  sold  for  the  payment  of  taxes,  is  good, 
if  it  contain  the^substance  of  the  form  required  by  statute.  CJiesnut  v.  Jfarsh, 
173. 

2.  A  judgment  rendered  by  a  Court  having  full  jurisdiction,  is  obligatory  un- 
til reversed,  though  suchjudgment'may  be  irregular  and  erroneous.    Ih.  173. 

3.  In  a  collateral  proceeding,  a  judgment  for  the  sale  of  lands  for  the  payment 
ot  taxes,  cannot  be  impeached,  because  the  same  judgment  is  against  the 
owners  of  the  land  ;  the  latter  part  will  be  regarded  as  surplusage.     Jb.  173. 

4.  A  regular  tax  deed,  founded  upon  a  valid  precept  and  judgment,  is  prima 
facie  evidence  of  every  fact  necessary  to  authorize  a  recovery  upon  it.  Some 
ofthe  facts  evidenced  by  such  a  deed  shall  only  be  controverted,  by  a  person 
who  first  shows,  that  he  or  the  person  under  whom  he  claims  title,  had  title 
to  the  land  at  the  time  it  was  sold  for  taxes,  or  that  title  was  obtained  from 
the  United  States,  or  this  State,  after  it  was  sold,  or  that  all  taxes  due,  have 
been  paid.     Spellmany.  Cwtenius,  409. 

5.  Other  facts  of  which  the  deed  vs,  prima  facie  evidence,  may  be  controverted 
by  any  person.     Ih.  409. 

6.  If  the  judgment,  describingthe  lands  to  be  sold  for  taxes,  against  which  it 
is  entered,  shows  the  year  tor  which  the  taxes  are  due,  it  is  sufficient;  it 
need  not  show  the  name  ofthe  patentee,  or  present  owner,  nor  the  valuation, 
nor  the  county  in  which  it  lies.    lb.  409. 

7.  The  statute,  requiring  each  tract  of  land  to  be  listed  and  valued  separately, 
does  not  require  tliat  such  listing  shall  be  upon  the  smallest  legal  subdivision 
ot  land,  but  that  two  or  more  disconnected  tracts,  shall  not  be  listed  and  val- 
ued together,     lb,  409. 

8.  To  give  the  Court  jurisdiction,  the  collector  should  make  a  report  and  give 
notice  of  the  application  for  judgment,  substantially  as  required  ;  if  either  of 
these  is  defective,  W\e.  prima  facie  case  made  by  the  "deed  is  rebutted.     Ih.  409. 

9.  The  amount  of  costs  on  a  tax  sale,  cannot  be  made  a  question,  when  the 
judgment  comes  collaterally  in  issue.    lb.  409. 

10.  The  land  sold  for  taxes,  is  to  be  taken  off  the  east  side  of  the  entire  tract 
as  it  was  sold.     Ih.  409. 

11.  The  intention  ofthe  law  is,  that  when  less  than  the  whole  tract  is  sold  for 
taxes,  that  the  quantity  sold,  shall  betaken  from  the  eastern  part  ofthe  tract, 
and  a  line  is  to  be  drawn,  due  north  and  south,  far  enough  west  of  the  most 
eastern  point  ofthe  tract,  to  make  the  requisite  quantity.     lb.  409. 

12.  Limitation  of  twenty  years  possession,  will  not  commence  running,  until 
after  the  land  is  purchased  from  the  United  States.    lb.  409. 
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13.  A  certificate,  showing  that  a  party  proved  himself  entitled  to  a  pre-emp- 
tion^ does  not  constitute  such  a  title  or  claim,  or  color  of  title,  as  can  be  made 
the  foundation  of  a  seven  years  position,  as  against  a  party  who  subsequent- 
ly entered  the  land  under  another  pre-emption,    lb.  409. 

14.  A  party  claiming  title  to  land,  listed  for  taxation  in  his  name,  does  not  ac- 
quire any  greater  interest,  by  purchasing  it  at  a  sale  for  taxes.  Nor  does  a 
mortgagor  defeat  the  lien  of  a  mortgage  he  has  executed,  by  a  like  purpose. 
Vorh  V.  Thomas,  442. 

15.  Nor  can  a  party  avail  himself  of  a  title  thus  acquired  by  a  third  person 
through  his  default.    lb .  442. 

TENANT. 

VThere  there  is  a  tenancy  for  a  period  of  more  than  one  year,  no  notice  to  the 
tenant  is  required,  in  order  to  entitle  the  landlord  to  possession^  upon  the  ex- 
piration of  the  tirst  term.     Walker  v.  Ellis,  470. 

TENDER. 

1.  Where  a  plea  of  tender  alone  is  interposed,  but  the  money  is  not  brought 
into  Court,  and  the  defendants  refuse  to  comply  with  the  order  of  the  Court, 
directing  the  money  to  be  brougt  in,  the  Court  will  either  disregard  the  plea 
or  strike  the  same  from  the  files  of  the  Court,  and^enter  up  judgment,  as  by 
default.     Knox  v.  Light,  86. 

2.  A  tender  is  stricti juris,  amd  must  be  clearly  proved.  Buchenau  v.  Homey, 
336. 

TOWNS,  TOWN  PLATS. 

1.  A  dictation  may  be  made  by  survey  and  plat  alone,  without  any  declara- 
tion, either  oral  or  on  the  plat,  when  it  is  evident  from  the  fixce  of  the  plat, 
that  it  was  intended  to  set  apai't  certain  grounds  for  the  use  of  the  public. 
Godfrey  v.  City  of  Alton,  29. 

2 .  When  a  deed  refers  to  a  plat,  whicn  has  upon  its  face  that  to  which  the  ex- 
pressions of  the  deed  can  apply,  the  Court  will  connect  the  two,  rather,  than 
reject  the  words  of  the  deed.     City  of  Alton\.  Illinois  Transportatiori  Co.,  38. 

3.  VYhen  lots  are  dedicated  to  the  public  lor  particular  purposes,  they  may 
be  improved  and  controled  for  such  purposes;  but  they  cannot  be  aliened  or 
sold,  nor  has  a  city  the  exclusive  Use  thereof.  City  of  Alton  v.  III.  Trans. 
C7o.,38. 

4.  The  act  of  1839,  empowering  the  president  and  trustees  of  incorporated 
towns  to  grant  licenses,  and  requiring  them  to  pay  all  moneys  derived  from 
this  source  into  the  county  treasury,  does  not  repeal  special  laws  previously 
passed  empowering  particular  corporations  to  grant  licenses,  and  to  retain 
moneys  so  obtained  for  their  own  use.  Trustees  of  Ottawa  v.  County  of  La 
Salle,  339. 

B.  These  two  acts  are  seemingly  repugnant.  They  should,  if  possible,  be  so 
construed,  that  the  latest  one  siiall  not  operate  as  a  repeal  by  implication,  of 
one  previously  passed.    Ih.Z'dd. 

TEEASURER. 

See  Treasurer. 

TRESPASS. 

1 .  If  there  is  an  outer  and  an  inner  fence  to  a  field,  a  party  not  having  an  ex- 
clusive right  in  the  field,  cannot  remove  the  inner  fence,  although  he  is  the 
owner  thereof,  without  subjecting  himself  to  the  consequences  of  exposing 
the  crop  to  danger.     £uchnaster\.  Cool,14:. 

2.  Nor  is  it  any  defence  to  any  action  of  trespass  growing  out  of  the  removal 
of  the  inner  fence,  to  show  that  the  complaining  party  was  bound  to  keep  the 
outer  fence  in  repair,  or  that  he  might  have  repaired  "the  same  at  small  ex- 
pense,   lb.  74. 

3.  It  is  a  general  rule  in  actions  for  torts,  that  matters  in  discharge  or  justifi- 
cation of  the  alleged  tort,  must  be  specially  pleaded,  and  cannot  be  given  in 
evidence  under  the  general  issue.     Hahn  v.  Hitter,  80. 

4.  In  action  ol  trespass,  a  former  recovery  must  be  specially  pleaded,  and  can- 
not be  insisted  upon  under  the  plea  of  not  guilty.    It>.  80.' 
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0.  In  an  action  of  debt,  brought  tinder  the  1st  Sect,  of  the  104  ch.  of  the  R. 
S.  for  cutting,  felling,  <fec. ,  trees,  it  is  necessary  to  allege  in  the  declaration 
that  the  trees  were  felled  without  having  lirsf  'obtained  permission  so  todo 
from  the  owner  of  the  land,  and  the  want  of  such  an  averment  is  fatal  even 
alter  verdict.  In  order  to  make  a  party  liable  under  this  statute,  all  the 
facts  upon  which  the  statute  creates  the  penalty  must  be  alleged.  It  is  not, 
however,  necessary  to  allege  in  the  declaration  that  the  acts  complained  of, 
were  dene  contrary  to  the  form  of  the  statute,  provided  that  it  clearly  ap- 
pears from  the  declaration  that  the  action  is  founded  on  the  statute.  WJiite- 
craft  V .  Venderver,  235 . 

(J.    in  order  to  subject  a  party  to  the  penalties  of  this  statute,  he  must    have 

committed  the  acts  knowingly  and  wilfully.     JO.  2 Jo. 
7.    The  declaration  should  also  set  out  and    distinguish  the  different  classes  to 

which  the  trees  felled  belong,  there  being    different  penalties  annexed  to  the 

feUing  of  different  trees .    Jt>.  235 . 

TRUSTEES  OF  CANAL. 
See  Illinois  and  Michigan  Canal. 

TWO  MILL  TAX. 

1.  It  is  the  duty  of  the  Auditor  to  apportion  the  proceeds  of  the  two  mill 
tax  collected  under  the  proviicions  of  the  15th  article  of  the  Constitution, 
upon  such  State  indebtedness,  as  shall  be  exhibited  to  him  for  the  purpose, 
and  draw  his  warrant  on  the  treasury.     SMnner  v.  The  Auditor,  307 . 

2.  This  provision  of  the  Constitution  is  complete,  and  can  be  executed  with- 
out legislative  aid.     lb.  307. 

3.  The  proceeds  of  this  tax  shall  be  apportioned  annually,  on  the  first  day  of 
January,  to  the  payment  of  the  principal  of  such  of  the  indebtedness  provi- 
ded for,  as  shall  be  presented  for  that  purpose.     7i .  307. 

4.  Neither  the  surplus  revenue  deposited  with  the  State,  by  act  of  Congi'ess 
of  23d  June  1836,  nor  interest  bonds,  are  indebtedness  within  the  appropria- 
tion of  this  tax.     76.307. 

5.  It  is  not  competent  for  the  legislature  to  direct  that  any  portion  of  this 
tax  shall  be  reserved  for  the  benefit  of  such  creditors  as  may  fail  to  present 
their  demand  en  the  day  named  by  the  Constitution.    Jb.  307. 

6.  So  much  of  the  act  of  the  12th  February,  1849,  as  requires,  that  the  surplus 
revenue  deposited  with  the  State,  shall  share  in  the  proceeds  of  this  tax,  is 
unconstitutional.    lb.  307. 

VERDICT. 

1.  After  verdict  found  upon  several  pleas,  one  may  be  withdrawn,  the  de- 
fendant being  entitled  to  a  judgment,  if  the  verdict  can  be  sustained  on  any 
one  of  the  pleas.     Godfrey  v.  Oity  of  Alton,  29. 

2.  An  erroneous  verdict  as  to  one  plea  does  not  vitiate  the  finding  upon  the 
others.     lb.  29. 

3.  Where  the  verdict  and  judgment  are  too  general,  the  judgment  will  be  re- 
versed.    R'nox  V.  Breed,  61. 

4.  Verdict  if  manifestly  against  evidence  will  be  set  aside.  Keaggy  v.  Hite, 
99. 

5.  In  trover,  if  the  plaintiff  recover,  he  is  entitled  to  a  verdict,  for  the  full 
value  of  the  property  converted,  at  the  time  of  the  conversion,     lb.  99. 

See  Jury. 

WARRANT  OF  ATTORNEY. 

1.  A  warrant  of  Attorney  to  confess  a  judgment  is  no  part  of  the  record,  nor 
is  an  affidavit,  showing  the  death  of  one  of  the  makers  of  it ;  to  make  them 
such,  they  should  be  embodied  in  a  bill  of  exceptions.    Magher  v.  Howe,  379. 

WITNESS. 

1.     A  partner  who  is  not  joined  as  a  defendant,  may  be  called  as  a  witness  by 
the  plaintiff",  to  prove  tiie  cause  of  action  against  the  partner   sued,     Crook 
V.  Taylor, ^b'S. 
ILL.    REP XII 39 
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2.  In  an  action  of  assumpsit,  brought  to  recover  wages  due  for  sailing  a  ves- 
sel by  a  captain,  it  was  held  that  the  defendants  in  such  an  action,  for  the 
purpose  of  mitigating  damages,  might  introduce  tlie  testimony  of  a  harbor 
master,  although  he  was  not  skilled  as  a  navigator,  to  show  any  fact  within 
his  knowledge  respecting  the  management  of  the  vessel,  and  to  give  his 
opinion  whether  such  management  was  skillful  or  unskillful.  Ward  v.  Sal- 
islury,  369. 

3.  A  witness  will  not  be  excused  from  testifying  to  a  fact  mateinal  to  the  is- 
sue, because  his  testimony  might  subject  him  to  disgrace  or  reproach.  Wel- 
doiiv.  Barcli,  374-. 

4.  When  an  oSence,  as  against  a  witness  who  was  an  accomplice,  is  barred 
by  the  statute  of  limitations  he  is  bound  to  testify.     Weidon  v.  Burch,  374. 

WRITTEN  INSTRUMENTS. 

1.  On  demurrer  to  a  declaration  reciting  a  written  contract  and  the  circum- 
stances under  which  it  was  made,  the  writing  must  be  construed  in  the  light 
presented  by  the  declaration.  The  defendaut  cannot  demur,  and  then  sug- 
gest that  other  circumstances  may  exist,  which,  if  true,  would  show  that 
the  parties  intended  to  express  a  different  meaning.     Stout  v.  Wkitney,  218. 

2.  In  the  construction  to  be  given  to  written  instruments,  the  intention  of  the 
parties  must  govern  ;  and  each  part  of  the  instrument  must  be  viewed  in 
the  light  of  the  other  parts,  m  order  to  arrive  at  that  intention.    /  .  218. 

3.  In  a  suit,  brought  on  an  instrument  of  writing  for  the  payment  of  money, 
if  no  issue  is  made,  the  Court  may  either  itself  assess  the  damages  against 
parties  in  default,  or  may  direct  the  clerk  to  do  so,  but  where  an  issue  is 
made  by  one  defendant,  and  default  entered  against  others,  the  Court  or 
jury  who  tried  the  issue,  must  assess  the  damages  against  the  parties  in  dc- 
tault.     Smith  V .  ffa/ris ,  i2Q. 
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